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MEMORANDUM. 


The  point  raised  by  the  plea  in  Bozon  v.  Williams,  reported  page  475, 
was  again  brought  before  the  Court  on  the  22nd  June,  1829,  on 
demurrer,  in  a  cause,  Jones  v.  Yates.  Boson  v.  Williams,  and  the  cases 
there  referred  to,  and  also  a  case  in  which  a  demurrer  had  been  allowed  by 
the  Vice- Chancellor,  were  cited.  The  Lord  Chief  Baron  expressed  his  in- 
tention, before  he  decided  the  case,  to  confer  with  the  Master  of  the  Rolls 
and  the  Vice-Chancellor  on  the  subject.  On  the  1st  July  following,  his  Lord- 
ship stated,  that  he  had  consulted  both  those  learned  Judges,  and  that,  on 
their  joint  opinion,  supported  by  his  own  view  of  the  case,  he  should  over- 
rule the  demurrer,  but,  in  consequence  of  the  previous  decisions,  without 
costs.  The  Lord  Chief  Baron  also  observed,  that,  if  the  Master  of  the 
Rolls  and  the  Vice-Chancellor  continued  of  the  opinion  then  entertained 
by  them,  the  rale  would,  for  the  future,  be  different  in  the  Court  of  Chan- 
cery. 

The  decree  in  Spong  v.  Spongy  Vol.  1,  page  300,  was  reversed  on  ap- 
peal to  the  House  of  Lords. 


ERRATA, 

Page    73,  line  5,  for tl  orders"  read  "  order." 

101,  —         for  "  acknowledgment?  read  "justification." 

113,  —  14,  for  "  subpana,"  read  u  venire  facias  " 

146,  marginal  note,  for   "  meaning  the  plaintiff9*  read 

"  meaning  the  defendant*  and  vice  versA. 
333,  —  16,  for  "  defendant*'  read  "plaintiff." 
372,  —  11,  for  "  proved  vivd  voce"  read  "  offered  to  prove  viva 

voce" 
—    —   15  of  margin,  for  "  alienations  "  read  "  alienation." 


TABLE 


OF  THE 


NAMES  OF  CASES  REPORTED 


IN  THIS  VOLUME. 


A. 


Page 

-  417 

-  101 

-  431 


Adams  v.  Meredew    - 
Anonymous        - 
Attorney-General  v.  Bell    - 
v.  Brooks- 
bank       ....    37 
v.  Wood  -  290 


Attwood  v.  Small 
.  Small  v. 


B. 


72 
512 


Back,  Ex  parte  - 

Balme  and  Others,  (Assig- 
nees of  Bankart  and  Ben- 
son Bankrupts),  v.  Hut- 
ton  and  Others 

Bank  of  England,  Governor 
and  Company  of,  Scott  v. 

Barrow  v.  Whitehead 

Beed  v.  Blandford 

Bell,  Attorney-General  v.   - 

Bell  v.  Brockbank 

Benson,  Jackson  and  Lord 
Lonsdale  v.    - 


-  386 


-  101 


327 
2 
278 
431 
181 


-  45 


Page 
Bettridge,  Stone  v.  -  -  482 
Be  van  v.  Jones,  Gent,  One, 

&c 264 

Blakewey  v.  Edwards  -  559 
Blandford,  Beed  v.  -  -  278 
Blunt,  Rex  v.     -  120 

Bond, Gent,  Cassen,Gent  v.  531 
Bottrell  v.  Summers  -  -  407 
Bozon  v.  Williams  -  -  475 
British  Museum,  (Trustees 

of),  v.  Payne  -  -  -  166 
Brittain,  Fanshawe  t\  -  -  575 
Brockbank,  Bell  v.  -  -  181 
Brooks  v.  Till  -  -  -  276 
Brooksbank,  Attorney-Ge- 
neral v.  -        -        -        -    37 


C. 


Carpenter,  Rendell  v.  -        -  484 
Cassen,    Gent    v.    Bond, 

Gent  -  -  -  -  531 
Clarke  v.  King  -  -  .  525 
Coley  t>#  Coley    -        -        -    44 


VI 


TABLE  OF  THE  CASES  REPORTED. 


Page 
Collins  v .  Gresley  (Bart.),  4O0 
Colmore  r.  Tyndall  -  *  605 
Cooper,  Thorpe  v.  -  445 

Cox  v.  Horwell  ...  36 
Crosthwaite,  Thompson  v.  -  512 
Gumming,  Clerk,  r.  Naylor  1 10 
Cutten  v.  Sanger        -        -  459 

D. 

Darley,  Nicholl  v.       -  -  399 

Daykin,  Rigley,  Gent.  v.  -    83 

Denchfield,  Strong  v.  -  594 
Doe  denu  Cooper  v.  Roe       284 

Horton  v.  Rhys  -    88 

Dowlman,  Young  t>.  -  -  31 
Driver,  Gaby  r.  549 

E. 

Eager  and  Forbes,  Naylor 

and  Others  r.  -    90 

Edwards,  Blakewey  v.  -  559 
Ellis   and    Others,    Jones, 

Clerk,  v.  -  -  -  865 
Esdaile  v.  Oxenham  -  -  403 
Evans  v.  Ogilvie         -        -    79 

F. 

Fanshawe  v.  Brittain  -  -  575 
Farnstone  v.  Taylor  -  -  SO 
Farrer  and  Others,  Willis  v.  217 
Foreign  Apposer,  In  re%  -  564 
Foss,  Goldstein  r.  146 

G. 

Gaby  t>.  Driver  -  549 

Garbutt,  Willis  t>.  -  .326 
Garland    t>.    Goulden   and 

Another         -        -        -    89 
Gaskell  v.  William  Gaskell,  502 
Goldstein  v.  Foss       -        -  146 
Gomersall  and  Others,  As- 
signees, &c.  v.  Serle       -      5 


Page 
Goulden  and  Another,  Gar- 
land p.  -    89 
Gregory,  Wootley  v.  -        -  536 
Gresley  (Bart.),  Collins  v.      490 

H. 

Hammond  &  Others,  Praed 

and  Others  v.  -    32 

Harris,  Trotter  v.  285 

Haworth    v.    Holgatc    and 

Others  -        -        -        -  257 
Hockin,    Clerk,  v.    Reece, 

Clerk     -        -        -        -275 
Hodgson,  Ex  parte    -        -  14£ 
Holgate    and    Others,  Ha- 
worth v.  -        -        -  257 
Horwell,  Cox  v.  36 
Hull  I?.  Mackay           -        -  472 
Hutton  and  Others,  Balme 
and  Others,  (Assignees  of 
Bankart  &  Benson,  Bank- 
rupts) v.        ...    101 

I. 

Irving  and  Others  v.  Viana    70 

J. 

Jackson  and  Lord  Lonsdale 
v.  Benson       -        -        -    45 

Jones,  Gent.  One  &c,  Be- 
van  v.    -        -        -        -  264 

,    Clerk  v.  Ellis    and 

Others  -        -        -        -  265 

,  v.  Price    -        -        -  114 

. ,  v.  Wiggins        -        -  385 

K. 

Kelmerdine,  Wood  v.         -     10 
Kemp  v.  Sumner        -        -  405 
Kilby  v.  Stanton  and  Ano- 
ther      ....    75 
King,  Clarke  v.  525 


TABLE  OF  THE  CASES  REPORTED, 


Vtt 


Page 
King  r.  Rossett  and  Ano- 
ther       -        -        -        -    33 

L. 

Lennox  v.  Munnings  -        -  483 
Llewellyn,  Williams  v.        -68 
Lloyd,  Powell  and  Others, 
(Assignees  of  Lloyd)  v.  -  872 

. ,  Shepherd  v.     -        -  490 

Lucas  &  Others  v.  Nockells   804 
Lucton  School,  (The  Gover- 
nors of),  v.  Scarlett         -  830 
t\  Smith       -  830 

M. 

Maccallum  v.  Turton  (Bart.), 
Macdougall    v.    Robertson 

and  Another  - 
Mackay,  Hull  v.  -        - 

Magdalen  College  v.  Sib- 

thorpe    - 
Mavor  v.  Nixon 
Matthews  v.  Smith     - 
Meek,  Paul  v.    - 
Meredew,  Adams  v.   - 
Middleborough,  The  Dean 

and  Chapter  of  St.  Peter, 

York,  v.  -       -        -         -  196 
Munnings,  Lennox  v.         -  483 

N. 

Naylor,  dimming,  Clerk,  v.  1 10 
Naylor  and  Others  v.  Eagar 

and  Forbes     -        -        -    90 

.  Nelme  v.  Newton       -        -  186 

Nicholl  t>.  Darley        -         -  399 

Nixon,  Mavor  v.  -    60 

Nockells,  Lucas  &  Others  t\  804 


Page 


P. 


183 

11 
472 

64 

60 

426 

116 

417 


O. 

Ogilvie,  Evans  v. 
Oxenham  v.  Esdaile 


-  79 

-  493 


Paul  v.  Meek     -        -        -  116 
Payne,  Trustees  of  British 

Museum  v.  166 

Petty  v.  Smith   -        -        -  111 
Piggin,  Wright  v.  -  544 

Powel  v.  Salisbury  -  -  891 
Praed  and  Others  v.  Ham- 
mond and  Others  -  -  32 
Powell  and  Others  (Assig- 
nees of  Lloyd)  v.  Lloyd  -  872 
Price  v.  Jones  -  -  -  1 14 
Price,  Sirdefield  v.     -        -    78 

R. 

Rendell v.  Carpenter  -        -  484 
Reece,  Clerk,  Hockin,  Clerk, 

v. 
Rex  v.  Blunt      -        - 

v.  Tregoning     - 

v.  Winstanley    - 

Rhys,  Doe  dem.  Horton  v. 
Rigley,  Gent.  f\  Daykin     - 
Robertson    and     Another, 

Macdougall  v.  -        -     11 

Roe,  Doe  dem.  Cooper  v.    -  284 
Ross,  Sykes  v.    -        -  2 

Rossett  and  Another,  King  v.    33 

S. 

Salisbury,  Powell  v.    -        -  391 
Sanger    and    Others,  Cut- 
ten  v.  -        -        -  459 
Scarlett,     Lucton     School 

(Governors  of)  v.    -        -  330 
Scott  v.  The  Governor  and 
Company  of  the  Bank  of 
England  -        -        -  327 

Serle,  Gomersall  v.     -  5 

Shears,  Ex  parte       -        -  403 
Shepherd  v.  Lloyd     -        -  400 
Sibthorpe,    Magdalen  Col- 
lege v.     -        -        -        -    64 


275 
120 
132 
124 
88 
83 


VU1 


TABLE  OF  THE  CASES  REPORTED. 


Sirdefield  v.  Price       - 
Small,  Attwood  v. 

v.  Attwood 

Smith,  Lucton  School, 
vernors  of),  v. 
~,  Mathews 0. 


Page 

-  72 

-  512 


(Go- 


•-,  Petty  v.  - 


Spencer  v.  Spencer    - 
Stanton,  Kilby  v. 
Stone  v.  Bettridge 
Strong  «>•  Denchneld  - 
Summers,  Botterell  t\ 
Sumner,  Kemp  v. 
Sykes  v.  Ross    - 

T. 

Taylor,  Farnstone  v.  - 
Thackray,  Thornton  t>. 
Thompson  v.  Crosthwaite    - 
Thornton  v.  Thackray 
Thorpe  v.  Cooper 
Tfll,  Brooks  v.  - 
Tregoning,  Rex  r. 
Trotter  r.  Harris 
Turton(2tarl.),M  accallum  v. 
Tyndall,  Colmorc  r.    - 


V. 


Page 


830 
426 
111 
240 
75 
482 
594 
407 
405 
2 


30 
156 
512 
156 
445 
276 
132 
285 
183 
605 


Viana,  Irving  and  Others  v.     70 

W. 

Ward,Wyldt\  -  -  -381 
Whitehead,  Barrow  r.  -  2 
Whitehead,  Ex  parte  -  243 
Wiggins,  Jones  v.  385 

Williams,  Bozon  v.     -        -  475 

v.  Llewellyn         -    68 

Willis  v.  Farrer  and  Others  217 

v.  Garbutt        -        -  326 

Winstanley,  Rex  v.  -  -  124 
Wood,  Attorney-General  v.  290 

v.  Kelmerdine  -        -     10 

Woodcock  and  Another  ». 

Worthington  4 

Wootley  v.  Gregory  -  -  536 
Worthington,      Woodcock 

and  Another  t\  -  -  4 
Wright  v.  Piggin  -  -  544 
Wyld  v.  Ward  -         -         -  381 

\\ 

Young  r.  Dowlman    -        -    31 
York,  Dean    and    Chapter 
of,  v.  Middleborough      -  196 


REPORTS  OF  CASES 


ARGUED  AND  DETERMINED 


IN  THE 


eourt  of  <£xcf)ci*tm\ 


IN 


MICH.  TERM,  8  GEO.  IV.  AND  THE  SITTINGS  AFTER. 


PROMOTIONS. 

IN  the  course  of  the  last  vacation!  Sir  Anthony  Hart,  Knt., 
Vice-Chancellor,  was  promoted  to  the  pffice  of  Chancellor 
of  Ireland,  vacant  by  the  resignation  of  the  Right  Hon. 
Robert  Lord  Manners,  and  was  succeeded  by  Launcelot 
Shadwell,  of  Lincoln's  Inn,  Esq.,  King's  counsel,  who  was 
knighted. 

On  the  first  day  of  this  Term,  Charles  Frederick  Wil- 
liams, Esq.,  William  Sehoyn,  Esq.,  and  the  Hon.  Thomas 
Erskine,  all  of  Lincoln's  Inn,  having,  during  the  vacation, 
been  appointed  his  Majesty's  counsel  learned  in  the  law, 
took  their  seats  within  the  bar  of  this  Court. 
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CASES  IN  THE  EXCHEQUER, 


1827. 


EXCHEQUER  OF  PLEAS. 


Tuttdayy 
Nov,  6th. 

By  the  practice 
of  this  Court,  the 
plaintiff  it  en- 
titled to  costs, 
upon  the  second 
notice  of  justifi- 
cation, if  a  brief 
be  delivered  to 
counsel  to  op- 
pose the  bail, 
upon  the  first 
notice* 


Barrow  r.  Whitehead. 

&IR  W.  Owen,  who  was  instructed  to  oppose  the  justifi- 
cation of  the  bail  in  this  case,  applied  for  the  costs  of  a 
former  notice  of  justification  'of  other  bail,  these  having 
been  added  before  the  time  for  justification  had  expired. 
He  cited  the  case  ot  Mitchell  v.  Claridge  (a),  and  stated, 
that,  upon  several  occasions,  the  Court  had  granted  similar 
applications  upon  his  motion. 

The  Master  certified,  that,  by  the  practice  of  this  Court, 
the  plaintiff  was  entitled  to  costs  upon  the  second  notice, 
where  a  brief  had  been  delivered  to  counsel  to  oppose  the 
justification  of  the  bail,  upon  the  first  notice. 

But,  no  brief  having  been  delivered  in  this  case,  upon 
the  first  notice,  the  Court 

Refused  the  application. 

(a)  1  Taunt.  58,  n. 


Tkurtday, 
Nov.  \5th. 

A  defendant 
cannot  be  held 
to  special  bail 
on  an  affidavit, 
stating  him  to 
be  indebted  to 
the  plaintiff  in 
respect  of  a  cer- 
tain sale  of  land 
in  the  possession 
of  the  defendant 


Sykes  and  Others,  Executors,  v.  Ross. 

THE  defendant  having  been  arrested  upon  an  affidavit, 
which  stated  him  to  be  indebted  to  the  testator  of  the 
plaintiffs  in  the  sum  of  3, 100/.  and  upwards,  for  principal 
money  and  interest,  due  and  owing  to  their  testator  and  to 
them,  in  respect  of  a  certain  sale  made  by  their  testator, 
in  his  life-time,  of  a  messuage,  or  dwelling-house,  and 
other  buildings,  and  a  close  or  parcel  of  land,  situate,  &c. 


MICHABLMA8  TERM,  8  GEO.  IV.  5 

in  the  possession  of  the  defendant  or  his  tenants,  Patteson,  B*ck.  of  Pka», 

1827 
on  a  former  day,  obtained  a  rule  nisi  to  discharge  him,  on 

filing  common  bail;  and  contended,  that  the  affidavit  to 
hold  to  bail  was  defective,  as  it  did  not  state  that  the  pre- 
mises had  been  conveyed;  and  that  it  was  like  the  cases  in 
which  it  had  been  held,  that  affidavits  to  hold  to  bail  for 
goods  bargained  and  sold,  Hopkins  v.  Vaughan(a)9  or 
for  goods  sold  only,  without  saying  that  they  were  deli- 
vered, Loisada  v.  Moryoseph  (6),  had  been  held  to  be  in- 
sufficient. 

Parke  now  shewed  cause. — The  defendant  is  in  pos- 
session of  the  estate,  although  the  affidavit  is  silent  as  to 
whether  a  conveyance  has,  or  has  not,  been  executed. 
That  fact,  however,  distinguishes  this  from  the  cases  re- 
lied upon  when  the  rule  was  obtained.  In  those  cases  the 
party  had  the  security  of  the  goods;  and  there  was  no  rea- 
son why,  at  the  same  time,  he  should  have  the  security  of 
the  defendant  under  arrest;  but  here  the  defendant  is  in 
possession  of  the  estate.  Where  goods  are  pledged,  al- 
though the  pawnee  has  the  security  of  the  goods,  he  may 
compel  a  prompt  payment  by  arrest.  It  is  inconsistent 
with  the  positive  averment  of  a  debt  in  the  affidavit,  that 
the  transaction  is  merely  in  fieri. 

• 

Patteson,  contra. — This  comes,  in  principle,  within  the 
cases  cited,  and  is,  at  all  events,  a  case,  in  which  the  plain- 
tiffs should  have  applied  to  a  Judge  for  leave  to  hold  the 
defendant  to  bail;  it  being  consistent  with  the  affidavit, 
that  the  defendant  may  be  in  possession  of  the  property  as 
tenant  only,  and  not  by  virtue  of  the  sale. 

[Huttock,  B. — The  defendant  may  be  in  possession  of 
the  premises,  and,  from  the  default  of  the  plaintiffs,  the 

(a)  12  East,  396.  (6)  8  Moore,  366;  S.  C.  1  Bing.  357. 

B2 
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Exch.  of  Pleas,  conveyance  may  never  be  completed;  for  instance,  they 

may  not  be  able  to  make  a  good  title.] 

Per  Curiam. — The  affidavit  is  insufficient:  let  the  rule 

be  made 

Absolute* 


Nw?\5tL  Woodcock  and  Another  r.  Worthington. 

Where  two  parts  J  HIS  was  an  action,  brought  by  the  plaintiffs,  to  recover 
interchangeably  ^rom  the  defendant  money  paid  by  them  to  him,  under  a 
executed,  and     mistake  as  to  the  effect  of  a  lease,  two  parts  of  which  had 

the  part  in  the  »  r 

possession  of  the  been  executed,  one  by  the  plaintiffs,  and  the  other  by  the 

the  Court  would  father  of  the  defendant,  and  one  part  delivered  over  to 

c^Uh^e?  the  attorney  of  the  plaintiffs,     It  appeared  further,  by  the 

lendant  u>  per-  affidavit,  that  the  attorney  of  the  plaintiffs  was  since  dead, 

EkeTo1  *nodf  Wld  ***.  SearCh  had  b6en  mBde  am°ng  hiS  PaperS  f°r  thC 
that  part  which    lease,  without  effect;  that  the  plaintiffs  had  applied  to 

^V^*1"?0*"    the  defendant's  attorney  for  inspection  of  that  part,  which 

he  admitted  to  be  in  his  possession,  and  had  been  refused; 

and  that  the  plaintiffs  could  not  safely  proceed  to  trial 

without  an  inspection  and  copy  of  the  counterpart  of  the 

lease.    Upon  these  facts, 

Parke  moved  for  a  rule,  calling  upon  the  defendant  to 
shew  cause  why  the  plaintiffs  should  not  be  at  liberty  to 
inspect,  and,  at  their  own  charge,  to  take  a  copy  of  the 
counterpart  of  the  lease  in  the  custody  and  possession  of 
the  defendant  or  his  attorney. 

Hullock,  -B. — I  confess  I  do  not  understand  the  prin- 
ciple upon  which  the  Courts  have  been  so  shy  in  interfer- 
ing in  cases  of  this  description,  but  there  is  a  rule  of  prac- 
tice in  these  cases,  from  which  we  cannot  deviate.   Where 


V. 
WORTHING- 
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one  part  only  is  executed,  the  inspection  may  be  obtained  Bxch.  of  Pleas, 
against  the  party  who  has  the  custody  of  it,  who  is  consi-     v  18^7'  , 
dered  to  be  a  trustee  of  the  other  party  (o);  but  where  two      woodcock 
parts  have  been  executed  interchangeably  between  the 
parties,  the  rule  is  different:  and  I  remember  having  made         to*. 
an  application  to  the  Court  of  King's  Bench,  in  a  similar 
case,  without  success.    There  is  also  a  case  in  the  Court  of 
Common  Pleas,  in  which  that  Court,  under  like  circum- 
stances, refused  to  grant  the  inspection  (ft). 

Vaughan,  B. — This  case  has  been  twice  before  me  at 
chambers.  On  the  first  application,  I  was  struck  with  the 
strictness  which  has  prevailed  in  the  practice  of  the  Courts 
upon  this  subject;  and,  upon  the  second,  I  still  entertained 
doubts,  and  directed  the  parties  to  apply  to  the  Court. 
The  rule,  as  laid  down  by  my  Brother  Hullock,  is  that 
which  prevails  in  all  the  Courts;  and  I  think  we  should 
not  be  justified  in  departing  from  it. 

# 

G arrow,  B.,  concurred;  and — 
Parke  took  nothing  by  his  motion. 

(a)  See  Morrow  v.  Saunders,  4  Taunt.  666. 
3B.  Moore,  671;  Blakty  ▼,  Porter,  (b)  Street  ▼.  Brown,  1  Marsh. 

1  Taunt.  386;    Cooke  v.  Tanswell,  610;  S.  C.  6  Taunt.  302. 
1  B.  Moore,  465 ;    King  v.  King, 


Gomersall  and  Others,  Assignees,  &c.  t>.  Serle.  Friday, 

Nov.  16th. 

ASSUMPSIT  by  the  plaintiffs  as  assignees  of  a  bank-  The  96th  sec-. 
nipt,  against  the  defendant,  as  acceptor  of  a  bill  of  ex-  ^p^ct^  Geo. 
change.     Plea-The  general  issue.  U,1^*? 

proceedings  in 
bankruptcy  shall 
not  be  received  in  evidence,  unless  the  same  shall  have  been  first  entered  of  record,  does  not  dif- 
with  proof  of  die  execution  of  the  assignment. 
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Exck.  <f  Pkat,  The  plaintiffs,  at  the  trial,  which  took  place  at  the  Mid- 
dlesex Sittings  after  Easter  Term,  were  unable  to  prove  the 
execution  of  the  provisional  assignment  by  the  subscribing 
witness;  upon  which  it  was  contended,  by  their  counsel, 
that  such  proof  was  unnecessary,  the  proceedings  becoming 
records  by  the  act  of  registration,  in  pursuance  of  the  sta- 
tute 6  Geo.  4,  c.  16,  s.  96;  to  which  it  was  answered,  that 
that  section  merely  superadded  the  registration,  but  did 
not  dispense  with  the  ordinary  and  usual  proof  of  the  ex- 
ecution. The  learned  Chief  Baron  saved  the  point,  giv- 
ing the  defendant  leave  to  move  to  enter  a  nonsuit ;  sub- 
ject to  which  the  Jury  found  a  verdict  for  the  plaintiffs. 

In  Trinity  Term  Jones,  Z>  F.9  obtained  a  rule  to  shew 
cause  why  that  verdict  should  not  be  set  aside,  and  a  non- 
suit entered  (a) ;  against  which 

Jervis  and  Parke  shewed  cause. — Whether  the  assign- 
ment was  or  was  not  properly  admissible  in  evidence,  the 
subscribing  witness  not  having  been  called,  will  turn  en- 
tirely upon  the  construction  of  the  statute  6  Geo.  4,  c.  16, 
which  is  clearly  in  favour  of  the  plaintiffs.  By  the  95th 
section  authority  is  given  to  the  Lord  Chancellor  to  ap- 
point a  proper  person  to  enter  of  record  all  matters  relat- 
ing to  commissions.  And  by  the  96th,  the  proceedings, 
and,  amongst  other  things,  the  assignment,  are  not  to  be  re- 
ceived in  evidence,  unless  the  same  shall  have  been  first 
so  entered  of  record;  of  which  entry  a  certificate  is  to  be 
indorsed,  which,  upon  production,  is  to  be  received  as 
evidence  of  the  enrolment.  The  proceedings  are  to  be 
entered  of  record,  and  by  the  enrolment  become  records, 
which  it  is  not  necessary  to  prove.  Indeed,  it  is  difficult 
to  assign  a  reason  for  this  enactment,  if  it  were  not  in- 
tended to  save  expense,  by  dispensing  with  all  other  proof 
than  that  of  the  assignment  by  the  indorsement  upon  the 

(a)  Other'poinU  were  made,  upon  which  the  judgment  did  not  proceed. 
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proceedings;  which  construction  has  already  been  put  Bxch.  of  puq^ 
upon  the  clause,  by  a  learned  Judge  upon  the  northern     ^  *8g^*  * 
circuit.    It  may  be  suggested,  that  the  officer  whose  duty     qomersall 
it  is  to  enrol  the  proceedings,  has  no  means  of  ascer-  "• 

tuning  whether  the  assignment  has  been  properly  execut- 
ed, and  that  therefore  the  act  of  enrolment  should  not  be 
conclusive ;  that  objection,  however,  cannot  prevail  in  con- 
travention of  the  clear  provisions  of  the  statute. 

Jones,  Serjt.,  in  support  of  the  rule. — Before  the  late 
act  of  Parliament,  the  assignment  must  have  been  proved 
in  the  usual  way,  and  the  question  here  is  whether  there 
is  any  thing  in  that  act  which  renders  such  proof  unneces- 
sary. This  question  must  be  decided  upon  principle 
merely,  for  there  is  no  case  which  can  be  said  to  govern 
it.  By  the  letter  even  of  the  act  of  Parliament,  the  bare 
act  of  enrolment  does  not  make  the  proceedings  evidence; 
and  had  it  been  the  intention  of  the  Legislature  to  have 
done  so,  such  intention  would  have  been  clearly  declar- 
ed :  but  the  only  object  was  to  give  publicity  to  the  pro- 
ceedings. If  the  arguments  of  the  counsel  for  the  plain- 
tiffs were  to  prevail,  the  assignment  would  not  be  evi- 
dence. That  would  not  be  the  record,  but  the  enrolment 
only,  which  alone  could  be  admissible.  It  is  to  be  observ- 
ed, however,  that  the  words  are  not,  that  when  enrolled 
the  proceedings  shall  be  received  in  evidence ;  but  that 
no  proceedings  shall  be  admissible  until  they  be  enrolled, 
which,  the  words  being  merely  negative,  clearly  shews  that 
it  was  the  intention  of  the  Legislature  to  superadd  the 
enrolment  to  the  other  usual  proof,  as  is  the  case  in 
many  other  instances  of  statutory  regulation.  Thus,  the 
statute  27  Hen.  8,  c.  16,  requires  the  enrolment  of  bar- 
gains and  sales  to  remain  among  the  records  of  the  coun- 
ty, in  respect  of  which  such  enrolment  shall  be  made ;  and 
yet  the  enrolment  of  a  deed  is  not  a  record,  because  it  is 
not  the  act  of  the  Court,  but  only  a  private  act,  authen- 
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Exch.  of  puat,  ticated  by  the  Court,  and  not  conclusive  against  stran- 
y*  ,  gers  (a).  So,  likewise,  by  the  statute  of  frauds,  in  certain 
cases,  the  contract  or  agreement  must  be  reduced  into 
writing ;  but  it  never  was  contended,  that,  on  that  account, 
or  from  the  fact  of  an  instrument  being  stamped,  the 
ordinary  proof  could  be  dispensed  with.  These  cases, 
and  there  are  others,  are  precisely  similar  to  the  present, 
and  must  be  governed  by  the  same  rules  of  construction* 
And  if,  therefore,  the  Court  should  hold  that  the  bare  act 
of  enrolment,  without  more,  would  entitle  the  plaintiffs  to 
put  in  the  assignment,  there  can  be  no  reason  why,  in  the 
other  cases,  the  ordinary  proof  should  be  resorted  to. 

Cur.  adv.  vult. 

Alexander,  L.  C.  3.,  now  delivered  the  judgment  of 
the  Court.— This  was  an  action  brought  by  the  plaintiffs, 
as  assignees  of  a  bankrupt,  to  recover  some  part  of  the 
bankrupt's  estate,  upon  which  the  plaintiffs  had  a  verdict, 
and  the  defendant,  the  point  having  been  reserved  at  the 
trial,  obtained  a  rule  nisi  to  enter  a  nonsuit.  In  the  view 
which  I,  at  least,  and  I  believe  the  rest  of  the  Court,  take 
of  this  subject,  it  becomes  unnecessary  to  enter  into  the 
circumstances  of  the  case.  The  plaintiffs,  as  assignees, 
had  to  prove,  in  order  to  entitle  them  to  maintain  the  ac- 
tion, the  assignment  by  the  provisional  assignee  to  them, 
which  they  were  not  prepared  to  do.  At  the  trial,  and 
subsequently,  upon  the  argument  at  the  bar,  it  was  con- 
tended that  the  act  of  Parliament  6  Geo.  4,  c.  16,  dis- 
pensed with  that  proof,  the  assignment  having  been  en- 
rolled in  pursuance  of  that  statute.  It  was  said,  that  the 
certificate  of  the  enrolling  officer  proved  that  which,  the  ar- 
gument admitted  independently  of  that  certificate,  must 
have  been  proved  in  the  ordinary  way;  and  the  question 
therefore  is,  whether,  by  the  construction  of  the  act  of  Par- 

(«)  Bui.  N.  P.  256 ;  see  Com.  Dig.  "  Bargain  and  Sale,"  It.  10 ;  Sav.  91. 
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Hament,  the  ordinary  and  usual  proof  ^of  the  assignment  gg&.  0f  pieaSt 
is  dispensed  with.     Upon  this  question,  the  95th  section        1827. 
has  some  bearing.     That  section  gives  authority  to  the     qomer$all 
Lord  Chancellor  to  appoint  a  proper  person,  who,  by  him-  *• 

self  or  deputy,  shall  enter  of  record  all  matters  relating  to 
commissioners,  and  have  the  custody  of  the  entries  there- 
of. And  the  96th  section  enacts,  that  no  assignment, 
amongst  other  things,  shall  be  received  in  evidence  in  any 
Court  of  law  or  equity,  unless  the  same  shall  have  been 
first  so  entered  of  record  as  aforesaid,  referring  to  the 
95th  section.  Now,  it  must  be  observed,  that  the  words 
of  this  section  are  merely  negative,  and  superadd  the  en- 
tering of  record  before  the  assignment  can  be  given  in 
evidence.  The  Legislature  does  not  say  that  the  rule  of 
evidence  requiring  the  proof  of  the  assignment  should  re- 
main as  formerly,  unless  the  assignment  be  enrolled; 
nor  does  it  say  that  when  enrolled  the  ordinary  proof  shall 
be  dispensed  with,  but  merely  superadds  the  enrolment 
to  the  usual  and  ordinary  proof.  It  seems,  therefore,  to 
me,  that  this  section  of  the  act  of  Parliament  does  not 
alter  the  rule  of  evidence  in  this  respect.  But  it  is  said, 
that,  by  the  act  of  enrolment,  the  assignment  becomes  a 
record,  and  is  therefore  admissible  in  evidence  without 
further  proof;  but  I  confess  I  do  not  understand  that  pro- 
position. Had  it  been  the  intention  of  the  Legislature  to 
make  the  proceedings  admissible  in  evidence  by  the  act 
of  enrolment,  it  would  have  clearly  expressed  such  inten- 
tion, as  it  did  in  the  statute  5  Geo.  2,  c.  30,  s.  41 ,  by 
which,  under  certain  conditions,  the  proceedings  were  to 
be  entered  of  record,  and  by  which,  in  certain  events,  co- 
pies of  the  enrolment  might  be  given  in  evidence,  which 
enactment  is  a  legislative  definition  of  enrolment,  and 
shews  clearly  that  the  bare  act  of  enrolment  is  not  suffi- 
cient to  dispense  with  the  ordinary  proof.  This  seems  to 
me  to  be  a  clear  proposition,  and  I  understand  that  the 
practice  to  the  contrary,  which  was  said  once  to  have 
prevailed  upon  the  northern  circuit,  does  not  now  ex-   - 


i 
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Am*,  rf  PUat,  ist(a).  Upon  these  grounds  I  am  of  opinion,  and  the  rest  of 

the  Court  concur,  that  the  rule  to  enter  a  nonsuit  must  be 


made 


Absolute  (6). 


Monday, 
Nov.  19th. 

Where  a  defend- 
ant has  been  in 
custody  for  i 
year,  upon  a 
Judgment  for  a 
debt  not  exceed- 
ing 20&,  the 
Court  wffl  dis- 
charge him,  un- 
der the  48  Geo. 
3,  c  123,  al- 
though he  be 
entitled  to  an 
annuity  suffi- 
cient to  satisfy 
the  judgment 


Wood  v.  Kelmerdine. 

■ 

ALEXANDER  having  obtained  a  rule  nisi  in  this 
case,  to  discharge  the  defendant  out  of  custody,  under 
the  statute  48  Geo.  3,  c.  123,  she  having  been  in  prison 
for  a  year,  in  execution  on  a  judgment  for  a  debt  not 
amounting  to  20/.,  exclusive  of  costs ; 

Blachburne  shewed  cause,  upon  an  affidavit,  which  stat- 
ed that  the  defendant,  by  the  will  of  her  husband,  was  en- 
titled to  an  annuity  upon  certain  conditions ;  and  contend- 
ed, that,  inasmuch  as  by  the  statute  the  application  was  to 
be  to  the  satisfaction  of  the  Court,  the  Court  would  not 
interfere  where  it  saw  that  the  defendant  had  the  means 
of  satisfying  the  judgment. 

Per  Cur. — The  Legislature  has  thbught  the  duration  of 
imprisonment  for  a  year,  a  sufficient  satisfaction  of  a  judg- 
ment, where  the  debt  or  damages  do  not  exceed  201.;  and 
there  is  no  instance  in  which  this  act  has  been  construed  to 
be  like  the  insolvent  act,  or  to  render  it  imperative  upon  the 
party  applying  to  be  discharged,  to  assign  her  property. 

Rule  absolute. 


(«)  In  Hunt,  Assignees,  v.  Con- 
nor, 27th  Nov.  1827,  O.  H^  Lord 
TaUerden  intimated  an  opinion, 
that  the  execution  of  the  assignment 
to  the  provisional  and  ultimate  as- 
signees must  be  proved  by  the  sub- 
scribing witness,  notwithstanding 
die  provisions  of  the  late  statute. 
Before  that  enactment,  it  was  not 
usual  in  practice  to  call  for  proof  of 
the  execution  of  the  assignment,  un- 
less notice  had  been  given  that  such 


evidence  would  be  required  at  the 
trial;  and  Lord  Tenterden,  in  a  late 
case  at  Guildhall,  said,  that  the  same 
practice  ought  still  to  prevail.    See 
Chit.  Coll.  Stat.  110.  /3*J  /<*    J^jLv     * 
(b)  Parke,  upon  a  subsequent  A*vi/* 
day,  applied  to  have  the  rule  alter-  /  ?h**  t 
ed»  by  substituting  a  "  new  trial "  /  3  <j   ui 
for  a  "  nonsuit,"  which,  although  op-  Jg&   f— 
posed  by  the  defendant,  was  ordered  ^Ul  L 
accordingly,  at  the  Judge's  cham-  j    f^, 

Kara     aAnrTarm  * 


ben,  after  Term. 
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1827. 

IN  THE  EXCHEQUER  CHAMBER. 
(In  Error  from  the  Court  of  King's  Bench.) 


Macdougall,  Gent.  One.  &c,  t?.  Robertson  and  Another.      Tuetdag, 

Nov.  Vttk. 

DEBT  on  a  surety-bond,  in  the  penal  sum  of  1000/,    The  death  of 

The  defendant  below  craved  oyer  of  the  bond  and  condi-  JJjJj^j!,^ 

tion,  which  were  set  forth ;  and  by  which  latter,— lifter  re-  ties  will  not  de- 
termine toe  au- 

citing,  in  substance,  that,  by  a  certain  deed  of  submission,  thority  of  the 

or  instrument  in  writing,  in  the  Scotch  form,  signed  by  ^^  ^  fub. 

Morrison,  at  Glasgow,  on  the day  of  June,  1826,  and  ^ent  pj°-b 

by  the  plaintiffs  below,  and  made,  or  expressed  to  be  made,  the  reference* 

between  Morrison,  of  the  first  part,  and  the  plaintiffs  be-  or  instrument  of 

low,  of  the  second  part,  all  matters  in  difference  between  S£j^ro?£L " 

the  parties  had  been  referred  to  the  arbitration  of  two  per-  tbat tne  «ubmis- 

.  ......  *i°n  *n*M  not 

sons  named,  and  in  the  event  of  their  differing  in  opinion,  vacate  or  expire 

to  an  umpire  or  oversman  to  be  appointed  by  them,  with  fiftSL 

powers  to  the  arbiters  or  oversman,  or  either  of  them,  to  °**e  v***^ 

pronounce  interim  orders,  decreets,  and  certifications;  to  refers  expressly 

prorogate  the  submission  from  time  to  time ;  and,  in  ge-  of  another  plea, 

neral,  to  do  every  thing  which  the  arbiters  or  oversman  S^J^^JL 

should  judge  necessary,  to  bring  the  matters  submitted  to  ment  of  per- 

4      °  J  °  formance  of  co- 

a  just  and  speedy  issue;  and  that  the  parties  bound  and  venantsinthe 

obliged  themselves   respectively,  their  heirs,  executors,  deed  is  seHbrth 

and  successors,  under  the  penalty  of  6007.  sterling,  over  jg^J role,bu^" 

and  above  performance,  to  abide  by,  fulfil,  and  perform  not  mentioned 

,  ,  ,  .       i  in  the  exception 

to  each  other,    whatever   decreet   arbitral,    interim  or  to  that  plea,  the 
final,  partial  or  total,  the  arbiters  or  oversman  should  b^take^t^*7 
pronounce,  anent  the  matters  submitted  to  their  con-  get*"- 

...  A  submission, 

aderation ;  and  that  in  the  said  deed  of  submission  were  by  which  an 

i        . ,  .  ,     i        ..  ,  award  is  to  be 

such  other  provisoes,  declarations,  and  agree-  made,  on  or  be- 
fore the 

day  of         ,  or 
day  to  which  the  submission  may  be  enlarged,  is  a  general  authority^  be  executed  within 
a  reasonable  time. 
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£rc*-  52?,*c^,  ments,  as  were  therein  more  particularly  specified  and  set 
v^-^J^  forth ;  and  further,  that  previously  to  the  execution  of  the 
Macdouoall  deed  of  submission,  it  was  stipulated  and  agreed,  that 
Robertson,  the  defendant  below,  as  a  surety  for  Morrison,  should  en- 
ter into  and  give  unto  the  plaintiffs  below  a  bond,  in  the  pe- 
nal sum  of  1000/., — it  was  conditioned,  that,  if  Morrison, 
his  heirs,  executors,  administrators,  and  successors,  did 
and  should  well  and  truly  observe,  perform,  fulfil,  and 
keep  all  and  every  the  covenants,  clauses,  provisoes,  de- 
clarations, consents,  and  agreements  whatsoever,  specified 
and  contained  in  the  said  in  part  recited  deed  or  instru- 
ment of  submission,  which,  on  the  parts  and  behalves  of 
Morrison,  his  heirs,  executors,  administrators,  and  succes- 
sors, were,  and  ought  to  be,  observed,  according  to  the 
true  intent  and  meaning  of  the  said  deed  or  instrument 
of  submission;  and  particularly  if  Morrison,  his  heirs, 
executors,  administrators,  and  successors,  did  and  should 
well  and  truly  pay,  or  cause  to  be  paid,  to  the  plaintiffs 
below,  or  either  of  them,  their,  or  either  of  their,  ex- 
ecutors, administrators,  and  successors,  all  such  sum  and 
sums  of  money  (if  any)  in  the  nature  of  a  penalty  or 
otherwise,  which  should  become  payable  by  Morrison, 
his  heirs,  executors,  administrators,  or  successors,  under 
or  by  virtue  of  the  said  deed  or  instrument  of  submission, 
by  reason  of  the  breach,  non-observance,  or  non-perform- 
ance of  any  decreet  or  decreets  arbitral  in  the  premises, 
interim  or  final,  partial  or  total,  to  be  given  forth  and  pro- 
nounced by  the  said  arbiters,  or  their  umpire  or  oversman, 
by  virtue  of  the  said  deed  of  submission ;  and  also,  if 
Morrison,  his  heirs,  executors,  administrators,  and  succes- 
sors, did  and  should,  in  all  things,  well  and  truly  stand  to, 
obey,  and  abide  by,  observe,  perform,  fulfil,  and  keep,  as 
well  all  and  singular  the  interim  orders,  decreets,  and  cer- 
tifications, as  also  the  final  award,  order,  arbitrament,  sen- 
tence, decreet  arbitral,  final  end,  and  determination,  to  be 
given  forth,  pronounced,  and  made,  by  the  said  arbiters,  or 
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by  the  umpirage  of  their  umpire  or  oversman,  under  or  by  BlBf\S!SAtr* 

virtue  of  the  said  deed  of  submission ;  then  the  obligation     v^-^— ^ 

was  to  be  void,  otherwise,  to  be  and  remain  in  full  force   Macdodoall 

v. 
and  virtue.    The  defendant  then  pleaded  non  est  factum.        Robertson. 

The  defendant  below,  in  his  second  plea,  set  out  the 
deed  of  submission  at  large,  by  which,  amongst  other  things, 
it  appeared  that  the  parties  thereto  had  bound  themselves 
respectively,  their  heirs,  executors,  and  successors,  under 
a  penalty  to  perform  and  fulfil  whatever  the  said  arbi- 
ters or  oversman  should  give  forth  and  pronounce  as 
their  decreet  or  decreets  arbitral  in  the  premises,  interim 
or  final,  partial  or  total,  to  be  given  forth  and  pronounced 
by  them,  anent  the  matters  submitted  to  their  consider- 
ation, betwixt  the  and  the 
day  of                     next  to  come,  or  any  other  day  to  which 
the  submission  might  be  prorogated :  "  declaring  always,  as 
it  was  thereby  expressly  provided  and  declared,  that  the 
said  submission  should  not  vacate  or  expire  through  the 
decease  or  insolvency  of  either  of  the  parties,  but  should, 
notwithstanding  of  such  an  event,  be  proceeded  in,  and  the 
matters  at  issue  determined,  in  the  same  manner  as  if  such 
an  event  had  not  occurred;"  And, — as  to  all  of  the  said 
condition  of  the  said  writing  obligatory,  except  the  part 
thereof  which  related  ta  the  performing,  &c.  of  the  final 
award,  &c.  pleaded — that  Morrison,  in  his  life-time,  and 
his  heirs,  executors,  administrators,  and  successors,  since 
his  death,  did  well  and  truly  observe,  perform,  fulfil,  and 
keep,  all  and  every  the  covenants,  clauses,  provisoes,  de- 
clarations, consents,  and  agreements  whatsoever,  speci- 
fied and  contained  in  the  said  deed  or  instrument  of  sub- 
mission, which,  on  their  parts   and  behalves,  were  or 
ought  to  be  observed,  &c.  and  did  keep  and  perform  all 
interim  orders,  decreets,  &c.  given  forth  or  pronounced  by 
the  arbiters,  or  their  oversman,  according  to  the  true  in- 
tent and  meaning  of  the  deed  or  instrument  of  submission, 
&c.  and,  as  to  the  residue  of  the  said  condition,  that  the 
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Exch.  chamber,  said  arbiters  did  not  give  forth  or  pronounce  any  final 
^     award,  order,  arbitrament,  sentence,  decreet,  final  end,  or 
Macdouoall    determination,  nor  did  their  umpire  or  oversman  give  forth, 
RoBERMotf*    pronounce,  or  make  any  final  umpirage,  under  or  by  vir- 
tue of  the  deed  of  submission* 

The  third  plea  was,  for  the  purposes  of  the  argument, 
the  same  as  the  second. 

In  the  fourth  plea  the  defendant  pleaded  as  to  all  the 
condition  of  the  bond,  except  the  part  excepted  in  the 
introduction  to  the  second  (a)  plea;  "  that  Morrison,  in  his 
life-time,  and  his  heirs,  executors,  administrators,  and  suc- 
cessors, since  his  death,  did  well  and  truly  observe,  &c. 
all  and  every  the  covenants,  &c.  specified  and  contained  in 
the  said  deed  or  instrument  of  submission,  which,  on  their 
parts,  were  and  ought  to  be  observed,  &c.  and  that  they 
had  performed  all  interim  decreet  or  decreets  arbitral,  in 
the  premises,  given  forth  or  pronounced  by  the  arbiters 
or  their  oversman;"  and,  as  to  the  part  excepted  in  the  in- 
troduction to  the  second  plea,  "  that,  after  the  making  of 
the  deed  or  instrument  of  submission  in  the  condition  men- 
tioned, and  after  the  making  of  the  said  writing  obligatory 
and  condition,  and  before  the  arbiters  or  their  oversman  gave 
forth,  pronounced,  or  made,  any  final  award,  &c.  &c,  and 
before  the  umpire  gave  forth,  pronounced,  or  made  any  um- 
pirage, under  or  by  virtue  of  the  said  deed  of  submission,  to 
wit,  on  &c,  the  said  Morrison  died,  to  wit,  at  &c." 

And  in  the  fifth  plea,  as  to  all  except  that  which  was  ex- 
cepted in  the  second  plea,  the  defendant  below  alleged, 
"  that  Morrison,  in  his  life-time,  and  his  heirs,  execut- 
ors, administrators,  and  successors,  after  his  death,  did 
well  and  truly  observe,  &e.  all  and  every  the  covenants, 
&c.  which,  on  their  parts,  were  and  ought  to  be  observed, 

(a)  The  plea  referred  to  the  ex-  clerical  error,  and  although  men- 

ception  in  theirs*  plea,  in  which  tioned  in  the  argument,  was  not 

there  was  no  exception:  this  was  urged  as  an  objection, 
treated  by  the  Court  as  a  mere 
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4c.  and,  as  to  the  part  excepted,  that,  after  the  making  *«*.  Chamber, 
of  the  deed  of  submission,  and  the  bond  and  condition,     ^__^ L> 
and  before  the  arbiters,   or  their  umpire  or  oversman,    Macdougall 
awarded,  &c.  any  sum  or  sums  of  money  to  be  paid  by  Mor-     robbitiow. 
rison,  his  heirs,  executors,  administrators,  or  successors, 
and  before  they  gave  forth  or  pronounced  any  decreet  or 
decreets  arbitral,  in  the  premises,  interim  or  final,  partial 
or  total,  by  virtue  of  the  submission,  and  before  they  or 
their  oversman  pronounced  any  final  award  or  umpirage, 
to  wit,  on  &c,  Morrison  died,  &c." 

No  question  arose  upon  the  sixth,  seventh,  eighth,  and 
last  pleas. 

The  plaintiffs  below,  in  their  replication,  joined  issue  on 
tike  first  plea;  and,  as  to  the  second  and  third,  set  out  all 
the  proceedings  upon  the  reference,  from  the  submission, 
up  to  and  after  the  death  of  Morrison,  to  the  final  sentence 
and  decreet  arbitral,  which  was  set  forth,  and  by  which  it 
was  decerned  and  ordained,  that  the  executors  of  Mor- 
rison should  pay  to  the  plaintiffs  below  the  sum  of 
1505/.  11*.  sterling,  and  95/.  10s.  6d.  interest,  (reserving  to 
them  the  lawful  benefit  of  any  objection  arising  from  the 
insufficiency  of  the  funds,  realized  from  the  deceased  Mor- 
rison  s  estate,  for  the  full  payment  of  his  just  and  lawful 
debts),  and  should  deliver  up  to  the  plaintiffs  below  a  certain 
letter  of  credit,  or  pay  500/.  &c,  upon  satisfaction  of  which 
claims,  the  plaintiffs  below  were  to  relieve  the  estate  of 
Morrison  from  certain  debts,  and,  amongst  others,  from 
the  sum  of  ,  and  interest  due  thereon  , 

contained  in  a  bill  of  exchange  granted  by  A.  B.  and  C, 
&c,  averring,  "  that  the  executors  of  Morrison,  and  the 
defendant  below,  had  notice  of  the  final  sentence  and  de- 
creet arbitral  of  the  oversman;  which  was  afterwards  duly 
registered; — that  all  the  proceedings  under  the  submission 
were  and  are  regular  and  valid,  and  according  to  the  law  of 
Scotland,  where  the  same  were  had;  and  that  the  decreet 
arbitral  was  and  is  a  good  and  standing  award  under  the 
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jsxcA.  Chamber,  submission;"  and  assigned  as  breaches — First,  that  the 
-     executors  of  Morrison  did  not  pay  to  the  plaintiffs  below 

Macdouoall  the  principal  sum,  interest,  or  any  or  either  of  them,  or 
RoBEjLTiow.  any  P*1*  thereof,  since  the  final  sentence  and  decreet  ar- 
bitral in  that  behalf  mentioned,  although  the  plaintiffs  be- 
low were  ready  and  willing,  and  offered,  to  perform  their 
part  of  the  final  sentence  and  decreet  arbitral,  and  to  re- 
lieve Morrison's  estate,  as  in  the  said  final  sentence  and 
decreet  arbitral  was  mentioned,  &c.  Secondly,  that  the 
executors  of  Morrison  did  not  (although  required)  deliver 
up  to  the  plaintiffs  below  the  letter  of  credit,  on  the  terms 
mentioned  in  the  award.  And,  lastly,  that  the  said  ex- 
ecutors did  not,  although  they  had  failed  to  deliver  up  the 
said  letter  of  credit,  pay  the  plaintiffs  below  the  said  sum 
of  500/.,  as  ordained  by  the  said  final  sentence  or  decreet 
arbitral. 

They  demurred  to  the  fourth  plea,  and  assigned  the 
following  special  causes: — First,  "that,  in  and  by  the 
deed  or  instrument  of  submission,  in  the  condition  of 
the  bond,  and  fourth  plea,  mentioned  and  referred  to,  it 
was  (among  other  things)  expressly  provided  and  declared, 
that  the  submission  should  not  vacate  or  expire  through 

• 

the  decease  of  either  of  the  parties,  but  should,  notwith- 
standing of  such  an  event,  be  proceeded  in,  and  the  mat- 
ters  at  issue  determined,  in  the  same  manner  as  if  such  an 
event  had  not  occurred;  yet,  that  the  defendant  below  had , 
in  his  said  fourth  plea  in  bar  of  the  action  of  the  plaintiffs 
below,  alleged  that  Morrison  died  before  the  making  of 
any  final  award,  order,  or  umpirage,  &c.  &c,  under  or  by 
virtue  of  the  said  deed  or  instrument  of  submission,  with- 
out having  shewn  that  the  submission  was  proceeded  in, 
and  the  matters  at  issue  determined,  according  to  the  said 
proviso,  after  the  decease  of  Morrison,  or  alleged  any  rea- 
son or  excuse  in  that  behalf,  although  the  bond  of  the  de- 
fendant below  was  conditioned,  as  aforesaid,  among  other 
things,  for  the  performance,  in  manner  aforesaid,  of  all  the 
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provisoes  specified  and  contained  in  the  said  deed]orin-  *&**.  chamber, 
strument  of  submission."    Secondly,  "  that  the  defendant   »  ^ 

below,  in  his  said  fourth  plea  in  bar  of  the  said  action  of  macdouoall 
the  plaintiffs  below,  alleged  that  Morrison  died  before  the  Robertson. 
making  of  any  such  final  award,  order,  or  umpirage,  &c.  &c, 
as  last  aforesaid ;  without  shewing,  either  that  such,  or  any 
such,  were  or  was  not  made  after  the  decease  of  Morrison, 
or  that,  if  such,  or  any  such,  were  or  was  so  made,  they, 
or  it,  were  or  was  performed  by  the  heirs,  executors,  admin- 
istrators, or  successors,  of  Morrison,  or  either  of  them; 
although  the  bond  of  the  defendant  below  was  conditioned 
(among  other  things)  for  the  performance  of  such  final 
award,  order,  or  umpirage,  &c.  &c,  by  Morrison,  his 
heirs,  executors,  administrators,  and  successors."  Thirdly, 
"  that  the  defendant  below  had,  in  and  by  his  said  fourth 
plea,  attempted  to  put  in  issue  an  immaterial  fact,  to  wit, 
the  death  of  Morrison."  And,  lastly,  "  that  the  plea  was 
evasive,  and  argumentative,  and,  in  other  respects,  uncer- 
tain, insufficient,  and  informal,"  &c. 

They  also  -demurred  to  the  fifth  plea,  for  similar  causes, 
mutatis  mutandis. 

As  to  the  first  breach,  in  the  replication  to  the  second  and 
third  pleas,  the  defendant  below  protesting  &c.  rejoined, 
"  that  Morrison  died  wholly  insolvent,  and  without  leaving 
any  estate  or  effects,  &c.  applicable  to  the  payment  and  dis- 
charge of  the  sums  in  that  breach  mentioned,  or  either  of 
them, — and  that  the  executors  of  Morrison  had  no  assets, 
at  the  time  of  making  the  said  final  sentence,  &c,  or  at  any 
time  before  or  since,  to  be  administered,  &c. ;"  as  to  the 
breach  secondly  assigned,  "  that  the  executors  of  Morrison 
did  deliver  up  to  the  plaintiffs  below  the  letter  of  credit, 
as  in  that  breach  mentioned; "  and,  as  to  the  breach  lastly 
assigned,  "that  Morrison  died  wholly  insolvent,  and  with- 
out leaving  any  estate  or  effects,  &c  applicable  to  the 
payment  or  discharge  of  the  said  sum  of  500/.  &c,  as  in 
the  said  last  breach  mentioned,  and  that  Morrison's  ex- 

VOL.  II.  C 
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Exck.  Chamber,  ecutors  had  no  assets,  &c.  ;"  and  joined  in  demurrer  to 
s*_ *VJ—'     the  fourth  and  fifth  pleas. 

Macdougall  The  plaintiffs  below,  in  their  sur-rejoinder,  joined  issue 
Robertson.  on  ^e  rejoinder,  as  to  so  much  of  the  replication  as  related 
to  tbe  breach  of  the  award  secondly  assigned ;  and,  as  to 
so  much  of  the  replication  as  related  to  the  first  and  last 
breaches  of  the  award,  demurred  specially,  assigning  for 
causes, — "  that,  in  and  by  the  deed  or  instrument  of  sub- 
mission, in  the  condition  of  the  bond  and  in  the  second 
plea  of  the  defendant  below  mentioned,  it  was  (among  other 
things)  expressly  provided  and  declared,  that  the  submis- 
sion should  not  vacate  or  expire  through  the  insolvency  of 
either  of  the  parties,  but  should,  notwithstanding  of  such 
4ft  event,  be  proceeded  in,  and  the  matters  at  issue  de- 
termined, in  the  same  manner,  as  if  such  an  event  had 
not  occurred;  yet,  that  the  defendant  below  had,  in  his 
rejoinder,  inconsistently  pleaded  the  insolvency  of  Mor- 
rison, deceased,  as  an  excuse  for  the  respective  breaches 
of  the  said  final  sentence  and  decreet  arbitral,  or  award, 
first  and  lastly  above  assigned;  although  the  said  final 
sentence  and  decreet  arbitral,  or  award,  was  duly  made 
as  aforesaid,  under  and  by  virtue  of  the  said  submission, 
and  was,  by  the  protestation  of  the  defendant  below,  in  his 
rejoinder,  in  effect,  admitted  to  have  been  so  made : — and 
also,  that  the  bond  was  (among  other  things)  conditioned, 
absolutely  and  without  reservation,  for  the  full  perform- 
ance, by  Morrison,  his  heirs,  &c.  of  such  final  sentence, 
&c.  or  award,  as  should  be  made,  as  aforesaid,  and  par- 
ticularly for  the  payment  by  them  to  the  plaintiffs  below, 
their  executors,  &c,  of  such  sum  or  sums  of  money  as 
should  be  awarded  as  aforesaid :  yet,  that  the  defendant 
below,  in  his  rejoinder,  had  inconsistently  pleaded  the  in- 
solvency of  Morrison,  deceased,  and  the  want  of  funds  in 
the  hands  of  his  executors,  as  an  excuse  for  the  said  re- 
spective breaches  of  the  said  final  sentence,  &c.  or  award, 
first  and  lastly  above  assigned ;  that  is  to  say,  the  non- 
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payment  of  the  said  sums  of  money  so  actually  awarded  to  Exch.  Chamber A 
be  paid  to  the  plaintiffs  below  as  aforesaid : — and  also,  that  J: 

the  defendant  below  had,  in  his  rejoinder  to  so  much  of  Macoouoall 
the  replication  of  the  plaintiff  below  as  related  to  the  said  Robertsoh. 
breaches,  first  and  lastly  above  assigned,  attempted  to  put 
in  issue  one  of  two  immaterial  facts,  to  wit,  the  insolvency 
of  Morrison,  deceased,  at  the  time  of  his  death,  or  the 
want  of  funds  in  the  hands  of  his  executors,  &c." — in  which 
the  defendant  below  joined,  &c. 

Judgment  having  been  pronounced  for  the  plaintiff  be- 
low, upon  the  fourth,  fifth,  arid  sixth  pleas  (a),  and  upon 
the  rejoinder  to  so  much  of  the  replication  as  related  to 
the  breaches  of  die  final  sentence  and  decreet  arbitral,  or 
award,  first  and  lastly  assigned,  a  writ  of  error  was  brought, 
and  the  case  was  argued  by 

Brodrick,  for  the  plaintiff  in  error  (6). — The  questions  to 


(a)  This  plea,  to  which  there  was 
a  demurrer,  was  abandoned  by  the 
counsel  for  the  plaintiff  in  error. 

(b)  The  following  points  were 
stated  for  argument: — 

First,  That  the  award  was  void, 
because  it  was  made  after  the  death 
of  Morrison  the  principal ;  and  that, 
by  such  death,  the  power  to  arbitrate 
was  gone,  notwithstanding  the  spe- 
cial clause  in  the  deed  of  submission. 

Second,  That  the  award  was  void, 
by  reason  that  it  appeared  on  the 
fcce  of  it,  that  the  arbitrator  dele- 
gated his  powers. 

[This  appeared  from  the  repli- 
cation to  the  second  and  third  pleas, 
bat  was  not  pressed;  the  Judges 
observing,  that  the  appointment  of 
a  clerk,  to  which  the  objection  ap- 
plied, would  only  vitiate  the  award 
pro  tanto.] 
Third,  That  the  award  was  void  for 


uncertainty,  because  of  the  blanks 
therein  mentioned. 

[The  Counsel  for  the  plaintiff  in 
error  relied  only  upon  the  blank  re* 
lating  to  the  time  within  which  the 
award  was  to  be  made;  contending, 
that  the  omission  was  material,  and 
cited  4  Ed.  4, 14,  20  Hen.  6,  18, 
to  shew,  that  an  omission  in  a  ma- 
terial part  would  vitiate  the  instru- 
ment. Sed,  per  Park,  J. — A  sub- 
mission of  this  description  would, 
by  the  law  of  England,  be  construed 
to  be  a  general  authority,  to  be  ex- 
ecuted within  a  reasonable  time. 
Gaselee,  J. — By  striking  out  the 
blanks,  the  inconsistency  will  be 
cured,  and  the  submission  will  be 
prorogated  to  the  time  when  the 
decreet  might  be  made.] 

Fourth,  That  supposing  the  a- 
ward  not  void  on  account  of  all  or 
any  of  the  above  objections,  yet 
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E*ck.  Chamber,  be  argued  upon  this  writ  of  error  arise  upon  the  demurrers 
"-^     to  the  fourth  and  Jifth  pleas,  and  to  the  replication,  so  far 

Macdougall  as  it  relates  to  the  second  and  third  pleas.  These  ques- 
Robertson,  tions  are  distinct  in  themselves;  and  it  is  desirable,  that, 
in  the  argument,  the  pleadings  relating  to  each  should  be 
kept  separate;  for,  it  is  a  rule,  not  to  be  controverted,  that 
one  plea  cannot  be  aided  by  reference  to  another,  unless 
that  plea  itself  contain  an  express  reference  to  the  other. 
Now,  the  fourth  and  fifth  pleas  refer  only  to  the  excep- 
tion in  the  introduction  of  the  second  plea,  and  do  not, 
therefore,  incorporate  that  part  of  the  submission,  by 
which  the  proceedings  are  not  to  be  vacated  by  the  death 
of  either  party;  and  the  question  upon  those  pleas  is, 
simply,  whether  or  not  the  plaintiff  in  error,  as  obligor  in 
the  surety-bond,  is  not  discharged  from  his  obligation  by 
the  death  of  Morrison,  his  principal,  before  the  award 
was  made;  and,  upon  those  pleas,  the  difficulty  which  may 
present  itself  upon  the  other  point  does  not  arise.  If  the 
plaintiffs  below  had  thought  proper  to  have  insisted  on 
that  clause  in  the  submission,  as  applicable  to  those  pleas, 
vthey  should  have  set  it  out  in  their  replication.  But,  not 
having  adopted  that  course,  they  have,  by  demurring,  given 
the  defendant  below  the  advantage,  without  being  fettered 
by  that  clause,  of  arguing  the  dry  question,  whether  or  not, 
by  the  death  of  a  submitting  party,  the  authority  of  the  ar- 
bitrator is  determined. 

By  the  law  of  England,  a  submission  to  an  arbitrator  is 
revocable;  Vynior's  Case  (a);  and  that  which,  in  its  na- 
ture, is  revocable,  cannot  be  made  irrevocable,  except 
by  the  act  of  the  Court.    In  Milne  v.  Gratrix  (6),  it  was 

that  there  had  been  no  breach  of  the  bitrator  had  directed  that  the  execu- 

condition  of  the  bond;  by  reason  tors  should  pay,  not  personally,  but 

that  the  condition  was,   that  the  out  of  the  estate  of  the  principal, 
principal,   or  his    executors,  &c.  [This  was  not  relied  on.] 

should  pay  such  sum,  &c.  as  the  (a)  8  Co.  80. 

arbitrator  should  direct,  and  the  ar-         (6)  7  East,  608, 
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decided,  that  the  same  power  was  vested  in  the  parties,  E*ch.  Chamber, 
even  where  the  authority  of  the  arbitrator  was  sanctioned  ^  '-^ 

by  a  rule  of  Court.  That  class  of  cases  is,  where  the  par-  Macdouoall 
ties  themselves  revoked  the  authority  of  the  arbitrator;  Robrrtson. 
but  this  is  still  stronger,  for  the  revocation  is  by  the  act  of 
God:  and  no  authority  is  wanting  to  shew,  that,  inde- 
pendently of  a  clause  to  the  contrary,  the  death  of  either 
of  the  parties  to  the  submission  is  a  revocation  of  the  au- 
thority of  the  arbitrator,  even  where  the  submission  is  by 
order  of  Nisi  Prius;  Toussaint  v.  Hart  op  (a),  Cooper  v. 
Johnson  (b).  Neither  do  the  words  "  heirs,  &c*  affect 
the  question,  or  make  the  award  binding  upon  the  repre- 
sentatives of  Morrison.  Those  words  were  forcibly  relied 
upon  in  the  case  of  Blundell  v.  Brettargh  (c),  and  were 
considered  by  the  Lord  Chancellor  as  inoperative,  where 
the  principal  died  before  the  award  was  made.  Should  it, 
however,  be  urged,  that,  admitting  the  authority  of  the 
oversman  to  be  determined,  and  the  award  made  after  the 
death  of  Morrison  to  be  void,  still,  the  plaintiff  in  error, 
as  obligor,  is  liable  upon  his  bond ;  the  answer  is  decisive. — 
The  action  in  Vynior's  Case  was  upon  a  bond;  and  it  was 
there  held,  that  the  party,  having  revoked  the  authority  of 
the  arbitrator,  could  not  get  rid  of  his  obligation  upon  the 
bond.  But  the  revocation,  in  that  case,  was  personal; — 
here,  it  is  by  the  act  of  God :  and  no  one  can  hold,  that 
the  surety  is  bound  to  compel  the  performance,  or  is  liable 
for  the  non-performance  of  that  which  is  nugatory  and  in- 
operative. Two  reasons  are  assigned  for  the  judgment  in 
Vynior's  Case:— -first,  because  the  obligor  had  broken  the 
words  of  the  condition,  that  he  should  stand  to  and  abide 
by  the  award;  and  secondly,  because,  by  his  own  act,  he 
made  the  condition  of  the  bond  impossible:  neither  of 

(a)   1  B.  Moore,  287;    S.  C.  3  D.  &  R.  610;   S.  C.  2  B.  &  C, 

7  Taunt  571 .  346 ;  Potts  v.  Ward,  1  Marsh.  366. 

(6)  2  B.  &  A.  394 ;  S.  C.  1  Chit.  (c)  17  Ves.  232. 
Rep.  187.    See  Rhodes  v.  Haigk, 
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Exch.  chamber,  which  can  apply,  where  the  submission  has  been  deter- 
v_^-L^  mined  by  the  death  of  one  of  the  parties.  By  the  condi- 
Macdouoall  tion  of  the  bond,  Morrison  and  his  heirs>  &c.  are  to  per- 
Robertson.  form  the  award ;  but,  as  no  valid  award  exists  which  they 
could  be  justified  in  fulfilling,  the  surety  must,  of  necessity, 
be  discharged.  If,  before  the  death  of  Morrison,  he  had 
been  released  from  the  award,  and,  after  his  death,  an 
award  had  been  made,  the  executors  could  not  have  been 
liable  to  perform  it;  neither  could  the  surety  hqre  forfeited 
his  obligation.  The  only  event  in  which  a  forfeiture  of 
such  an  obligation  can  occur  is,  the  non-compliance  with 
an  instrument  which  the  executors  were  bound  to  obey. 
In  the  construction  of  surety-bonds,  it  is  a  rule,  that  a 
surety  shall  not  be  bound  beyond  the  scope  of  his  engage- 
ment; Arlington  v.  Meyrici(a);  upon  which  principle, 
the  late  case  ot  Pearsall  v.  Summer  set  t{b)  was  decided. 

The  second  question  arises  upon  the  demurrer  to  the 
rejoinder  to  the  replication  to  the  second  and  third  pleas; 
upon  which  the  point  presents  itself  upon  the  effect  of  the 
clause  contained  in  the  deed  of  subiqission,  that  the  pro- 
ceedings shall  not  be  vacated  by  the  death  or  insolvency  of 
either  party  to  the  submission;  it  being  a  general  rule  of 
law,  that  a  submission  to  arbitration  is  revocable.  The 
principle  which  pervades  the  cases  which  bear  upon,  but 
are  not  applicable  to  this  question,  is,  that  where  parties, 
by  their  own  act,  constitute  an  arbitrator,  they  cannot  ex- 
tend his  authority  beyond  the  death  of  either  of  them,  but 
that,  where  the  act  of  the  Court  intervenes,  the  rule  is 
different.  This,  upon  examination,  will  be  found  to  be  a 
sound  distinction,  and  to  be  reconcileable  with  all  the  de- 
cisions. In  Tyler  v.  Jones  (c),  and  Clarke  v.  Crofts (d), 
verdicts  were  entered  for  the  plaintiffs,  subject  to  the 

(a)  2  Saund.  412  (n),  and  cases  (c)  4  D.  &  R.  740;  S.  C.  3  B. 

there  referred  to.  &  C.  144. 

(6)  4  Taunt.  593.   See  Weston  v.  (d)  4  Bing.  143. 

JiartoHy  Id.  673. 
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award.  And  although,  by  the  common  law,  the  death  of  &*c*-  chamber, 
either  of  the  parties  abated  the  suit,  if  before  judgment,  s_^_l^ 
by  the  provisions  of  the  statute  17  Car.  2,  c.  8,  if  eithet  Macdouoall 
party  die  after  verdict,  and  before  final  judgment,  in  an  Robertson. 
action  which  would  survive  to  their  representatives,  the 
suit  is  not  abated,  so  as  the  judgment  be  entered  within 
two  Terms.  In  those  cases,  therefore,  the  statutory  pro- 
vision intervened,  and  the  verdict  having  been  entered,  thfe 
arbitrator  had  but  to  determine  the  amount  of  the  da- 
mages for  which  the  judgment  was  to  be  ultimately  signed. 
In  the  case  of  Dowse  v.  Coxe  (a),  it  is  true,  this  question 
arose,  and  was  determined  in  favour  of  the  plaintiffs;  but 
that  case,  having  been  over-ruled,  upon  error,  in  the 
King's  Bench,  although  upon  a  different  point,  (the  Court 
having  expressed  no  opinion  upon  that  part  of  the  case 
which  involved  this  question),  cannot  be  considered  as  an 
existing  authority.  This  question  may  be  best  considered 
by  examining  the  power  conferred  on  the  arbitrator,  and 
the  manner  in  which  he  derives  his  authority.  Where  it 
is  conferred  by  the  act  of  the  parties  only,  the  arbitrator  it 
but  the  agent  or  representative  of  both,  appointed  to  settle 
the  differences  existing  between  them,  and,  by  the  death 
of  either  of  his  principals,  his  authority  is  determined,  and 
cannot  be  extended  to  bind  the  representatives  of  the  de- 
ceased. Such  a  delegation  of  authority  is  analogous  to  a 
power  of  attorney,  which  is  revocable  and  revoked  by  the 
death  of  the  party  making  it:  upon  which  subject,  the 
cases  are  collected,  and  ably  and  forcibly  presented,  in 
the  case  of  Biddett  v.  Douse.  A  further  authority,  how- 
ever, is  to  be  found  in  Bae.  Abr.(b):^-"  The  autho- 
rity given  by  letter  of  attorney  must  be  executed  during 
the  Hfe  of  the  person  that  gives  it ;  because  the  letter  of 
attorney  is  to  constitute  the  attorney  my  representative  for 

(a)  10  B.  Moore,  272;  S.  C  3      6  B.  &  C.255. 
Bing.  20.    See  Biddell  v.   Dowse,         (b)  Tit  Authority,  (£). 
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Etch.  Chamber,  such  purpose;  and  therefore  can  continue  in  force  only 
v  ^'  ,  during  the  life  of  me  that  am  to  be  represented ;  thus 
Macdouqall  it  is,,  that  if  J.  S.  make  a  letter  of  attorney,  to  deliver 
Robertson,  seisin  after  my  death,  it  is  void,  because  he  cannot  deliver 
seisin  during  my  life;  for  that  were  plainly  without  au- 
thority from  me ;  nor  can  he  do  it  after  my  death,  for  the  for- 
mer reason."  For  which  reason,  where  a  warrant  of  at- 
torney is  given  to  confess  a  judgment,  it  must  be  shewn, 
that  the  party  was  alive  during  the  Term,  to  the  first  day 
of  which  the  judgment  relates.  The  decision  of  Lord 
EUenboroughy  in  Wallace  v.  Cook  (a),  is  to  the  same  ef- 
fect. But  a  custom  to  the  contrary  may  be  good;  for  a 
custom  is  equivalent  to  a  law.  Roby  v.  Twelves  (6).  Here, 
however,  no  law  or  custom  prevails  to  the  contrary ;  and 
no  act  of  the  Court  having  intervened,  it  was  incompetent 
for  the  parties,  by  this  clause,  to  make  that  binding  -upon 
their  executors,  which,  in  its  nature,  was  revocable.  The 
question  of  the  liability  of  the  obligor  on  the  surety-bond, 
still  recurs  upon  this  view  of  the  case,  and  is  to  be  met  by 
the  same  arguments  as  on  the  former;  to  which,  however, 
it  may  be  added,  that  the  condition  is  for  the  performance 
of  so  much  only  as  ought  to  be  performed. 

Campbell,  for  the  defendants  in  error. — The  death  of 
Morrison  will  not  avail  the  plaintiff  in  error,  either  upon 
the  fourth  and  fifth,  or  second  and  third  pleas;  for  the 
former  pleas  virtually  involve  the  submission,  as  set  out  in 
the  second  plea,  and  if  they  did  not,  would  be  bad.  Pleas 
of  general  performance,  without  setting  out  the  submission, 
are  bad:  which  was  determined  in  this  very  case,  when 
these  pleas,  having  been  so  pleaded  in  the  first  instance, 
were  amended  as  they  now  stand.  They  refer  to  the  deed 
or  instrument  of  submission,  which  can  only  mean  the 
submission  set  out  on  the  second  plea;  for,  on  no  other 

(a)  5  Esp.  117.  (b)  Styles,  423. 
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part  of  the  record  is  it  to  be  found.    It  must  therefore  be  «&»*.  Chamber, 

1827. 
conceded,  that  all  these  pleas  set  forth  the  submission  at  -^ 

length;  which  brings  it  to  the  single  question,  whether,  Macdoug*ll 
there  being  an  express  clause,  that  the  death  of  either  Robertson. 
party  shall  not  determine  the  authority  of  the  arbitrator, 
the  Court  can  say,  that,  by  the  death  of  Morrison,  all  sub- 
sequent proceedings  were  rendered  void,  and  that,  in  con- 
sequence, the  plaintiff  in  error  is  discharged  from  his  lia- 
bility. By  the  law  of  England,  as  now  settled  by  several 
subsisting  decisions,  a  clause  of  this  description  will  operate 
so  as  to  continue  the  authority  of  the  arbitrator  after  the 
death  of  either  of  the  parties  submitting.  Such  is  now  the 
law;  and  the  distinction,  which  it  has  been  attempted  to 
draw  from  the  cases,  cannot  prevail;  for  if,  by  the  death 
of  the  party,  the  submission  was  abated,  the  arbitrator 
could  not  proceed  by  virtue  of  the  verdict,  his  authority 
emanating  from  the  submission  only.  But  if  that  were  not 
so,  this  Court  could  not  say,  that,  by  the  law  of  Scotland, 
the  proceedings  would  be  abated ;  for,  foreign  law  must 
be  averred  upon  the  pleadings,  and  proved,  without  which 
it  cannot  be  noticed :  and  as  the  defendants  in  error  have 
averred  that  the  proceedings  were  regular,  according  to, 
the  law  of  Scotland,  that  is  sufficient.  By  the  civil  law,  a 
power  of  attorney  is  not  revoked  by  the  death  of  the  prin- 
cipal, without  notice.  And  even  although  the  executors 
may  not  be  compellable  to  perform  the  award,  a  binding 
contract  may  be' made  between  third  persons. 

Brodrick,  in  reply. — The  course  which  the  argument 
for  the  defendants  in  error  has  pursued,  admits,  that,  un- 
less by  express  reference,  the  fourth  and  Jiflh  pleas  cannot 
be  aided  by  any  thing  contained  in  the  second  and  third 
pleas ;  and  it  becomes  material  to  see  if  there  be  any  such 
express  reference.  They  refer  to  the  excepted  part  only ; 
which  exception  applies  to  the  condition  of  the  bond,  and 
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Bxch.  Chamber,  not  to  the  deed  of  submission.     Many  subsisting  autho- 

-     rides  have  been  alluded  to,  but  not  one  specifically  men- 

Macdougall    tioned,  upon  the  second  and  main  question.     None  such, 

RoBEKTfoir.     however,  exist,  except  that  of  Douse  v.  Coxe,  which  has 

been  over-ruled.     The  averment  respecting  the  law  of 

Scotland  is  applicable  to  the  second  and  third  pleas  only, 

and  does  not  touch  the  question  upon  the  fourth  and 

Cur.  adv.  vult. 


Alexander,  L.  C.  B.,  now  delivered  the  judgment  of 
the  Court,  and,  having  stated  the  effect  of  the  declaration, 
of  the  five  first  pleas,  and  of  the  subsequent  pleadings  ap- 
plicable to  them,  proceeded  as  follows : — 

The  course  which  the  argument  has  taken  renders  it  un- 
necessary to  pursue  the  other  pleas. — Two  questions  have 
been  principally  argued;  one,  a  question  upon  the  merits; 
the  other,  as  it  appears  to  me,  of  form  only,  but  which  it  is 
necessary  to  dispose  of,  so  as  to  enable  the  Court  to  get  at 
the  merits  of  the  case.  The  question  upon  the  merits  is, 
whether  or  not  the  award  be  valid,  because  some  of  the 
proceedings  were  had,  and  the  award  itself  was  made,  af- 
ter the  death  of  Morrison,  one  of  the  submitting  parties. 
What  I  consider  as  a  question  of  form,  is,  whether  the 
pleadings  have  been  so  managed  on  the  part  of  the  de- 
fendants in  error,  that  the  Court  can  take  notice  of  that 
clause  in  the  submission,  which,  it  is  contended,  preserves 
the  validity  of  the  award,  notwithstanding  the  death  of 
Morrison  before  it  was  made.  The  argument  has  mainly 
arisen  on  the  second  and  third,  and  fourth  andffth  pleas, 
together  with  the  subsequent  part  of  the  record  applicable 
to  these  pleas.  The  fourth  andffth  pleas,  and  the  plead- 
ings applicable  to  them,  first  call  for  our  attention.  These 
pleas  both  state,  that  the  award  is  invalid,  because  Mor- 
rison died  before  it  was  made;  which  fact,  by  the  demur- 
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rer  of  the  defendants  in  error,  is  said  to  be  indifferent,  Btck-.^mber* 
there  being  an  express  proviso  in  the  submission,  that  the     v— 1^— ' 
authority  of  the  arbitrator  should  not  expire  by  death.  Macdouoall 

In  order  to  shut  out  this  clause,  by  the  form  of  the  Robertsok. 
pleadings,  it  was  said,  that  these  pleas,  and  the  demurrer 
to  them,  must  be  treated  and  considered  as  if  no  other 
pleas  had  appeared  on -the  record;  and  that  no  facts  can 
be  transferred  from  any  other  part  of  the  record,  in  order 
to  enlarge  the  statement,  or  supply  the  deficiencies  of 
those  particular  pleas;  and  therefore,  that,  inasmuch  as 
no  part  of  the  instrument  of  submission  is  stated  either  in 
the  fourth  or  fifth  pleas,  it  follows  of  course,  that  it  does 
not  appear  upon  the  face  of  these  pleas,  or  any  part  of  the 
record  connected  with  them,  that  tie  deed  of  submission 
contains  any  clause  or  proviso  that  the  submission  should 
not  be  vacated  by  the  death  of  either  of  the  parties  be- 
fore the  award.  If  so,  the  .consequence  would  necessarily 
be,  that  the  award  would  be  void  by  the  general  law,  as 
being  made  after  the  death  of  one  of  the  parties  referring. 
If  these  premises  were  true,  the  conclusion  would  seem  to 
follow.  But  the  Court  think,  that  the  premises  cannot  be 
supported.  Admitting,  that,  in  ordinary  cases,  that  which 
is  stated  in  a  part  of  one  plea,  cannot  be  transferred  to 
another;  yet  if  the  plea,  or  part  of  the  record,  which 
appears  deficient  of  itself,  refers  to  another  which  sup*  - 
plies  that  deficiency,  the  reference  is  available  for  that 
particular  purpose.  In  this  case  there  is  such  a  refer- 
ence. The  second  plea  sets  out  the  deed  of  submission 
at  large,  which  contains  the  clause  in  question;  and 
the  fourth  and  fifth  pleas  refer  to  the  second,  and  to  the 
deed  of  submission.  The  fourth  plea  commences  by  ex* 
cepting  what  is  excepted  in  the  introduction  to  the  second 
plea,  which,  by  mistake,  is  called  the  first,  in  which  there 
is  nothing  excepted;  and  the  defendant  below  then  pro- 
ceeds to  allege  tbat  Morrison,  in  his  life-time,  and  his 
heirs,  &c.  since  his  death,  did  perform  every  covenant, 
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Exch.  Chamber,  clause,  or  agreement,  specified  in  the  said  deed  or  in- 
.  *8g7»  ^  8trument  of  submission,  which  he,  his  heirs,  &c.  ought  to 
Macdougall  have  performed  as  to  any  interim  decreet;  and  as  to  the* 
Robertson  ^^due,  which  is  before  excepted,  that,  after  the  making  of 
the  said  deed  or  instrument  of  submission,  and  before  any 
final  award,  Morrison  died.  Here  is  an  express  refer- 
ence to  the  introduction  to  the  second  plea,  in  which  the 
submission  is  set  out,  and  an  express  reference  to  the  deed 
or  contract  of  submission,  which  is  only  to  be  found  in  the 
second  plea.  All  these  constitute  a  clear  reference  to  the 
submission,  as  stated  in  the  second  plea,  in  the  opinion  of 
the  Court,  and  warrant  the  defendants  in  error,  in  their 
demurrer  to  the  fourth  plea,  to  refer  to  the  provision  in 
4he  submission,  as  #ated  in  the  second,  which  provides, 
that  the  submission  should  not  expire  by  the  death  of 
either  of  the  parties. 

In  this  way,  under  the  particular  circumstances  of  this 
case,  we  feel  ourselves  relieved  from  those  difficulties 
which,  it  has  been  contended,  that  the  rules  of  pleading 
opposed  to  our  getting  at  the  real  merits  of  the  case. 

This  brings  me  to  that  question,  which  is,  whether  the 
clause  inserted  in  the  submission  is  vague  and  nugatory ; 
and  whether,  when  parties  so  stipulate,  an  award  is 
good,  if  made  after  the  death  of  one  of  them.  It  ap- 
pears to  us,  that  many  cases  have  decided  this  question. 
However,  there  can  be  no  doubt,  that  where  there  is  no 
express  stipulation  upon  the  subject,  the  act  or  death  of 
a  party  will  revoke  the  authority  given  to  an  arbitrator, 
and  render  an  award  made  after  that  revocation  null  and 
void.  But  the  question  here  is,  whether  the  parties  can- 
not validly  and  effectively  stipulate  that  the  death  of  one  or 
either  shall  not  revoke  it.  This  point  seems  to  be  now 
perfectly  established. 

It  is  somewhat  curious  to  trace  the  history  of  the  prac- 
tice upon  this  subject.  In  the  year  1817,  the  case  of 
Toussaini  v.  Hartop  came  before  Lord  Chief  Justice 
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Gibbs  and  the  Court  of  Common  Pleas.    There,  there  Exch.  chamber, 
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was  no  provision  of  this  sort,  and  the  Court  set  aside  the  ,, 

award;  but  his  Lordship  said  (a),  "  This  decision  will  be  Macdougall 
of  the  less  consequence,  because,  in  future  practice,  care  Robertson. 
will  be  taken  that  the  rule  of  reference  shall  provide  for  this 
case."  Again,  in  Cooper  v.  Johnson,  in  1819,  which  was 
a  case  of  the  same  description,  the  Court  of  Kings  Bench 
did  the  same  thing ;  and  the  present  Lord  Chief  Justice 
said  (4), "  it  may  be  proper,  in  orders  of  Nisi  Pfius,  in  future, 
to  insert  a  clause  to  obviate  the  inconvenience  arising  from 
the  death  of  either  party  before  the  making  of  the  award." 
So,  in  BlundeU  v.  Brettargh,  in  1810,  Lord  Eldon  said  (c), 
"  If  the  mode  and  means  of  settling  the  terms  [of  a  pur- 
chase] are  an  award  and  umpirage,  the  terms  must,  unless 
otherwise  contracted,  be  settled  while  the  parties  are  living, 
as  the  death  of  one  has  the  effect  of  a  revocation  of  the 
power  to  make  an  award." 

It  is  clear,  that  all  these  three  Courts  prospectively  con- 
sidered this  provision  as  the  means  of  preventing  this  in- 
convenience ;  and  when,  accordingly,  these  means  have  been 
resorted  to,  they  have  been  acted  upon.  The  cases  of 
Tyler  v.  Jones,  decided  in  1824,  and  Clarke  v.  Crofts,  in 
the  last  Easter  Term,  are  precisely  in  point;  and  the  case 
of  Dpwse  v.  Coxe  is  an  authority,  in  every  way,  as  far  as 
regards  this  question ;  for  although  the  judgment  of  the 
Court  of  Common  Pleas  in  that  case  was  reversed  by  the 
Court  of  King's  Bench  in  error,  yet  the  judgment  of 
the  latter  Court  proceeded  upon  other  grounds  collate- 
ral to  this  question :  and  every  view  of  justice  and  prin- 
ciple is  in  favour  of  these  authorities. 

Such  is  the  answer  to  the  argument  as  to  the  fourth  and 

fjih^and  also  to  the  second  and  third  pleas ;  independently 

of  which,  there  is  another  answer  to  the  two  latter.     In 


(a)  7  Taunt  574.  (*)  2  Barn.  &  Aid.  395. 

(c)  17Ves.242. 


SO  CASES  IK  THE  EXCHEQUER, 

BxdL  Chamber,  the  replication  to  those  pleas,  after  detailing  all  the  pro- 

v_^_i_^     ceedings  under  the  submission,    there  is  an  averment 

if  acdouoall    that  they  are  valid  and  effectual  according  to  the  law  of 

RoBRETftow.    Scotland,  which  fact  was  not  traversed  by  the  defendant 

below,  as  it  might  have  been,  and  therefore  stands  admitted. 

On  the  whole,  therefore,  we  are  unanimously  of  opinion, 

that  the  judgment  must  be  affirmed. 

Judgment  affirmed. 


EXCHEQUER  OF  PLEAS. 


Wednesday, 

Nov.  28M.  FaRNSTONE  V.  TAYLOR. 

An  affidavit  of  A  RULE  nisi  having  been  obtained  in  this  case,  for  a 
rofe^y  whkh  reference  to  the  Master,  to  compute  principal  and  interest, 
it  if  not  intend-  on  a  bill  0f  exchange,  which  was  made  absolute,  and  the 

ed  to  bring  the  .  /*» 

party  into  con-    Master  having  refused  to  draw  up  the  rule,  as  the  affida- 

•tate  'that  the"**  ***  °^  8ervfce  did  not  state  that  the  original  ride  nisi  had 
original  rule  waa  ^^11  shewn  to  the  defendant; 

shewn  at  the 
time  of  service. 

Howe,  mentioned  the  case  to  the  Court,  and  stated  that, 
by  the  practice  of  the  other  Courts,  the  only  case  in  which 
it  was  necessary  to  shew  the  original  ride,  was,  where  it 
was  intended  to  bring  the  party  into  contempt. 

The  Master  certified  that,  by  the  practice  of  the  Court, 
the  original  rule  ought  to  be  shewn  in  all  cases,  except 
where  the  service  was  upon  the  Clerk  in  Court,  but  that 
there  was  no  rule  upon  the  subject. 

Vaughan,  B.  (a)— There  being  no  rule  to  the  contrary, 
I  am  of  opinion  that  the  affidavit  is  sufficient. 

Rule  absolute. 

(a)  The  only  Judge  in  Court. 
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Exch.  of  Pitas, 
1827. 

Young  v.  Dowlman.  v v ' 

rw%  Wednesday, 

THE  affidavit  upon  which  the  defendant  was  arrested  in  Nov* 2Sth- 
this  case,  stated  that  the  defendant  was  indebted  to  the  hold* to  special 
plaintiff  upon  and  by  virtue  of  certain  articles  of  agree-  ^  defcn^t*1 
ment,  whereby  the  plaintiff  agreed  to  sell,  and  the  defend-  ***  indebted  to 
ant  agreed  to  purchase  from  the  plaintiff  at  a  certain  price,  virtue  of  certain 
&c.  certain  lands,  &c,  and  in  which  it  was  agreed  that  S2S"bJ^SK 
upon  the  payment  of  a  deposit,  the  defendant  should  be  tbe  I*tter  agreed 

i       •  .  ni  a  to  te^  and  the 

let  into  possession  of  the  premises,  and  pay  the  residue  of  former  agreed 
the  purchase-money  at  a  day  certain.     The  affidavit  fur-  uin  Um^and^" 
ther  stated  that  the  plaintiff  had  made  out  a  good  title  to  J^^^^ 
the  premises,  and  had  caused  an  abstract  thereof  to  be  into  possession 
delivered   to   the   defendant;    and  that  in  pursuance  of  the  agreement, 
the  agreement  the  defendant  had  been  let  into  posses-  wUtou?statfna- 
sion  of  the  premises,  but  had  not  paid  the  purchase-money,  lbat  ^"TJJ" 
although  the  plaintiff  had  been  willing  to  execute  the  con-  tendered  to  the 

o  defendant. 

veyance,  &c. 

Humfrey,  having  obtained  a  rule  nisi,  to  discharge  the 
defendant  on  filing  common  bail ; — 

Patteson  shewed  cause,  and  contended  that  the  affida- 
vit in  this  case  was  materially  different  from  that  in  Sykes 
v.  Ross  (a),  the  defendant,  as  here,  having  been  let  into 
possession  in  pursuance  of  the  agreement,  and  the  plaintiff 
not  being  able  to  avail  himself  of  the  security  of  the  pro- 
perty,  except  by  proceeding  in  ejectment.  It  was  the  duty 
of  the  defendant  to  tender  the  conveyance  to  the  plaintiff 
for  execution,  and  the  plaintiff  had  done  all  in  his  power  to 
make  the  contract  complete. 

Humfrey,  contra,  was  stopped  by  the  Court. 

(a)  Ante,  Vol.  II.  p.  2. 
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Exe\£I>katt       P^  Curiam.— It  is  not  sufficient  that  the  defendant  has 
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v^^J— /  the  possession  of  the  property,  he  should  have  a  clear  right 
Young  to  it,  before  the  plaintiff  can  hold  him  to  bail.  Being  in 
Dowlman.  possession  by  licence  only,  that  licence  may  be  determined 
by  a  demand  of  possession,  and  what  security  can  there  be 
that  the  plaintiff  will  not  make  the  demand,  and  immedi- 
ately bring  an  action  of  ejectment.  He  should  have  gone 
further  in  his  affidavit,  and  have  stated  that  a  conveyance 
had  been  tendered  to  the  defendant. 

Rule  absolute.     * 


J^f^JfJjj*  Praed  and  Others  r.  Hammond  and  Others. 

Where  three  ap-  AN  order  having  been  obtained  by  the  plaintiffs  to 
Sude  by  the       amend  their  declaration,  issue,  and  record  upon  payment 

"feHfeto  ""  o{ cost8>  ^eir  attorney  obtained  three  appointments  from 
plaintiff  to  the  Master  to  tax  the  costs,  and  attended  upon  each,  but  no 

amend,  upon 

payment  of  one  appeared  for  the  defendant.  The  Master,  however, 
attorney  for  the  refused  to  grant  his  allocatur  for  the  usual  costs  of  such 
plaintiff  attends  attendances,  (3*.  4rf.),  without  an  affidavit  of  the  service  of 

the  Master  ac-  . 

cordingly,  but     the  appointments  and  of  the  attendances ;  upon  which 

no  one  appears 
for  the  defend* 

•^dln'SSf        Carter  moved  that  the  Master  might  forthwith  be  or- 

the  order,  allow-  dered  to  mark  the  sum  of  3*.  4rf.  on  the  order  for  the  amend- 
ing the  ram  of 

s«.  Ad.  for  the  m^nt,  upon  an  affidavit  stating  the  above  facts,  and  that 
tadance,  Cwah-  8Ucn  was  *^c  practice  of  the  Courts  of  King's  Bench  and 
S/e<'Uilf "h  *n  Common  Pleas;  the  opposite  party,  if  aggrieved,  having 

service  of  the      the  opportunity  of  opening  the  question  before  the  Mas- 
appointments, 
or  of  the  attend*   ***• 

* 

Per  Curiam. — It  is  very  desirable  that  the  practice  of  the 
different  Courts  should  be  comformable ;  and  as  the  alloca- 
tur is  not  final,  if  the  defendant  feels  himself  aggrieved, 
let  the  Master  indorse  the  usual  costs. 
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EXCHEQUER  Itf  EQUITY, 


King  v.  Rossett  and  Another.  Nwtotl 

1  HE  bill  in  this  case,  which  was  filed  by  the  plaintiff,  as  The  bare  reia- 

principal,  against  the  defendants,  his  agents,  in  the  charac-  andagentj'isnot 

ter  of  stock-brokers,  stated  that  the  plaintiff  had  employ-  ^^"Vomer" 

ed  the  defendants  in  the  sale,  and  afterwards  in  the  repur-  to  relief  in  equi- 

t_            t*  i                    a  j/x  aaa'i      i                                r*          i-  -i  ty,  if  the  account 

chase  of  the  sum  of  40,000/.  three  per  cent.  Consolidated  can  be  fairly 

Annuities,  leaving  the  entire  matter  in  their  hands,  and  to  "where  relief 

their  discretion.     That  in  consequence  of  such  employ-  ^p»y«dand 

*                                               .  discovery  as 

ment,  they  had  sold  and  afterwards  re-purchased  the  said  ancillary  only 
sum  of  40,000/.  in  several  parcels,  to  and  from  various  per-  tQe  ground  fin- 
sons,  and  had  employed  the  proceeds  of  the  sale  in  the  jj£  fo^f*11*9 
re-purchase  of  stock.     That  the  defendants  afterwards  cannot  be  ob- 

tained 

had  sent  to  the  plaintiff  an  account  in  writing  of  such  sales  Where  specific 

and  purchases,  in  which  the  prices  at  which  the  same  [hce«o\m?ford' 

were  respectively  effected,  were  stated,  and  by  which  the  which  fails,  the 

r               J                    '                            '               J  plaintiff  under 

plaintiff  was  made  a  debtor  to  the  defendants  in  the  sum  the  prayer  for 

of  0251.;  upon  the  faith  of  which,  and  believing  the  same  can^have^uch 

to  be  just  and  true  in  every  particular,  the  plaintiff  wrote  rcUc.f  on|* '¥, ** 

to  the  defendants,  inclosing  a  cheque  for  50/.,  and  pro-  the  facts  clearly 

raising  to  pay  the  balance  of  575/.,  which  he  owed,  by  in-  iQ  the  bill 
stalments  of  60/.,  before  the  6th  of  each  successive  month, 
until  the  whole  sum  was  liquidated.  The  plaintiff  sub- 
sequently discovered  the  account  to  be  very  erroneous 
and  inaccurate,  the  sales  having  beat  effected  at  a  much 
higher,  and  the  purchases  at  a  much  lower  rate  than  were 
represented  by  the  account,  the  result  of  which  was,  that 
the  plaintiff  was  a  creditor  of  the  defendants  to  the  amount 
of  1000/.,*  notwithstanding  which  the  defendants  com- 
menced an  action  at  law  against  the  plaintiff  for  the  re- 
covery of  the  balance  of  575/.  It  charged,  amongst  other 
things,  that  the  defendants  had  not  delivered  to  the  plaintiff 
vol.  H.                               D 
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^i  827**"  ^e  ^an*:  rece*Pts  uPon  ^e  several  purchases,  which  were 
still  in  their  possession ;  and  prayed  a  discovery ;  an  ac- 
count of  the  true  and  real  prices  at  which  the  stock  was 
sold  and  purchased,  the  plaintiffoffering  to  pay  what  should 
be  found  to  be  legally  due  to  the  defendants  ;  an  injunc- 
tion to  restrain  the  proceedings  at  law,  and  such  further 
and  other  relief  as  the  circumstances  of  the  case  might  re- 
quire. 

The  defendants  put  in  a  general  demurrer  for  want  of 
equity. 

Chandless,  having  opened  the  bill, 

Wigram,  in  support  of  the  demurrer,  contended  that  no 
sufficient  ground  was  laid  for  equitable  relief.  In  Dinwid- 
dle v.  Bailey  (a),  it  was  held  by  Lord  Chancellor  Eldon, 
that  a  bill  by  an  insurance-broker  for  a  discovery,  and 
account  of  money  paid  and  received  by  him  in  that  capaci- 
ty, on  account  of  the  defendants  in  that  suit,  and  money 
due  to  him  for  commission,  &c.  and  for  promissory  notes 
indorsed  to  him,  was  not  sustainable,  as  the  case wascapa- 
ble  of  being  disposed  of  altogether  at  law.  The  same  rule 
is  applicable  to  this  case.  Before  a  Court  of  Equity  will 
interfere,  mutual  demands  must  be  shewn  to  exist,  and  a 
clear  case  of  accounts  must  be  made  out.  None  such  exists 
here,  for  the  allegations  in  the  bill,  if  they  be  true,  are 
capable  of  proof,  and  may  be  rendered  available  to  the 
plaintiff  at  law.  Neither  does  this  case  range  itself  within 
the'exceptions  to  this  rule.  Agency  merely  is  not  a  mat- 
ter of  account,  and  no  reliance  can  be  placed  upon  the  fact 
of  the  relation  of  principal  and  agent  having  subsisted  be- 
tween these  parties.  Hirst  v.  Peirse  (6).  The  bank  re- 
ceipts, if  necessary  in  the  defence  to  the  action,  may  be  ob- 
tained at  law  through  the  intervention  of  a  Judge's  order. 

(•)  6  Vet.  136.  (6)  4  Price,  339. 
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C handles* >  in  support  of  the  bill. — This  bill  is  filed  by  the    Equit.  Exch 


principal  against  his  agents,  which  distinguishes  it  from  the 
cases  cited,  which  were  those  of  agents  against  their  prin- 
cipal: in  the  one  case,  a  confidence  is  reposed;  in  the 
other,  all  the  circumstances  must  be  within  the  knowledge 
of  the  party.  It  is  a  clear  rule  of  Equity,  that  an  agent  is 
accountable  to  his  principal  (a),  and  that  a  bill  will  lie  by 
the  latter  against  the  former  for  that  purpose ;  Holtscomb 
v.  Rivers  (4);  Mettish  v.  Edlen(c)\  Mackenzie  v.  John- 
stone (rf).  Another  objection  equally  fatal  to  this  demur- 
rer is,  that  the  transactions  of  the  defendants  are  tainted 
with  fraud,  and  in  cases  of  fraud  a  Court  of  Equity  has 
a  concurrent  jurisdiction  with  the  common  law.  Colt  v. 
Wottaston  (e).  At  all  events  the  demurrer  is  too  extensive ; 
for,  under  the  prayer  for  general  relief,  although  the  plain- 
tiff may  not  be  entitled  to  the  relief  specifically  prayed,  he  is 
to  such  relief  as  is  consistent  with  the  statement  in  the  bill, 
Wilkinson  v.  Beal(f)\  Allan  v.  Copeland(g);  and,  as  he 
can  obtain  the  bank  receipts  by  no  other  means,  the  bill  is 
sustainable  for  that  purpose. 

Alexander,  L.  C.  B. — I  can  entertain  no  doubt  what- 
ever as  to  the  course  which  ought  to  be  pursued  in  this  case, 
and  am  clearly  of  opinion  that  the  demurrer  should  be  al- 
lowed. The  bill  is  filed  by  a  principal  against  his  agents, 
and  it  is  said  that  that  fact  alone  is  sufficient  to  sustain  the 
bill.  Undoubtedly,  a  principal  is  entitled  to  an  account 
from  his  agent,  and  may  apply  to  a  Court  of  Equity  for 
that  purpose ;  but,  as  I  conceive,  before  that  Court  will  in- 
terfere, a  ground  for  its  interposition  must  be  laid,  by 
shewing  an  account  which  cannot  fairly  be  investigated  by 
a  Court  of  Law.    Unless  Courts  of  Equity  were  to  put  that 

(a)  Com.  Dig.  Chan.  (2  A.)  (e)  2  P.  Wras.  154. 

.  (*)  1  Ch.  Cas.  127.  (/)  4  Mad.  408. 

(c)  2  Id.  11.  (g)  8  Price,  522. 
(<Q  4  Mad.  373. 
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Eq*k.  Back,  limit  to  their  interference,  no  case  of  this  description  would 
****'•  ^  ever  be  tried  in  a  Court  of  Law,  and  wherever  a  person  was 
entkied  to  a  'ieV  off,  «.*  bffi  might  be  sustained.  But  it  is 
objected  that  the  demurrer  is  too  extensive,  and  covers  too 
much.  Jf  aplaintiff «skd  for  relief,  and  for  discovery  as  ancil- 
lary only  to  that  relief,  where the  Court  is  of  opinion  that  the 
ground  for  the  relief  fails,  he  is  not  entitled  to  the  disco- 
very, and  must  file  another  bill  for  that  purpose.  Although, 
under  a  prayer  for  general  relief,  if  the  specific  relief  prayed 
cannot  be  given,  the  Court  will  assist  the  party,  yet  the  facts, 
to  warrant  thatassistartce,  should  be  clearly  and  fully  stated, 
so  that  the  defendant  may  know  what  is  sought  by  the  bill. 
That  is  not  the  case  here,  for  the  statement  respecting  the 
stock  receipts  is  evidently  a  mere  pretence.  I  feel  no 
doubt  that  the  demurrer'  in  this  particular  also  should  be 
allowed. 

Demurrer  allowed  with  costs,  according  to  the 
practice  of  the  Court. 


Bi.  COX  V.  HORWELL. 

Where  the  J.  HE  common  injunction  having  been  obtained  in  this 

plaintiff  elects     ca8e  £or  want  of  a  sufficient  answer,  a  further  answer  was 

to  shew  the  im- 

pertinence  of  put  in,  and  the  usual  order  nisi  obtained  to  dissolve  the 
cause  against  injunction,  against  which  the  plaintiff  shewed  as  cause,  an 
fw^on^KaiT'  0T&eT  t0  refe*  the  answer  to  the  Master,  for  impertinence, 
the  Matter  re-     r£]ie  Master  reported  that  the  answer  was  not  impertinent; 

ports  the  an- 
swer to  be  not  .  whereupon 
Impertinent,  the 
Court  will  db- 

^a^intef^-  JEww,  moved  for  the  costs  of  the  reference,  and  to  dis- 
and  a  second      solve  the  injunction  absolutely;  to  which 

order  niri  U  aot 

■  • 

Chandless  objected,  that  there  should  be  another  order 
nisi  to  dissolve  the  injunction,  but 
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to  shew  the  impertinence  as  cause;  and  1827. 


.  Dissolved  the  injunction  absolutely. 

;       •  <  •  «  ,i 

See  Hodg*M  v.  friUMt*  M'CW.  209 ;  RebtrUonv.  Le  Mercier, 

Id.  &3. 


> .     i 


AttORKXY-GeNERAL  t).  BaOOKSBANK.  Thunday, 

Nov.22d. 

J  HIS  was  an  information  filed  by  bis  Majesty's  Attar*  where,  to  an  in- 
ney-Gentral  against  the  defendant,  praying  a  discovery  ^J^011  for  a 
of  certain  bopks,  ledgers,  accounts,  aqd  documents*  accord-  againstanarmy- 

•  i  ••  'i»i  *>*  J^t        c*         t»a        f\  ^    agent  under  the 

nig  to  the  provisions  of  the  stat.  45  Geo.  o,  c.  58,  s.  25,  gtat.  45  Gw.  3, 
and  the  rules  and  regulations  of  the  service  in  the  case  of  £m^^mW. 
army-agente;  aad,also  to:  enable  his;  Majesty  to  sue  for  and  ««  the  Secreta* 
recover  the  balance  of  ino^fci  imprest^  to.  the  defendant,  to  call  for  the 
remaining  in  his  hands,  and  those  of  the  representatives  n^gents*  **" 
of  his  late  partner  deceased^  To  this  information  the  de-  J*1"**  ha*e  not 

*  been  finally  set- 

fendant  pleaded  in  bar  that  the  accounts  had  been  finally  tied,  the  defend - 
settled  by  the  issuing1  of  charing  Warrants  periodically,  stated  account 
after  a  complete  investigation  of  the  acgouqts* .  Upon'!?-  n^™^9*' 
gument,  this  Couattwa^of  opinion  that  these  clearing  war-  ^V?4  Jg*- 
xants  di4  dot  amount  &o  a  final '  settlement  of  the  accounts,  Courts  and  al- 
and over-ruled  the  plea;  whereupon,  upon. the  application  cuments,  upon" 
erf  the  defendant,,  an  odder  was  made,  that  the,  proceedings  J^S^I?*" 
upon rthe  information  should  J>e ,  stayed, , until  \px  Maje^y's  were  feu***** 

Attorney-General,  or  the  Secretary  at  War,  should  produce  and  the  defend- 
ant depose*}  that 
by  the  course  ttf 
tkk  Warjpfi^ce,  tye^/o^a/^  w^bi*!^^  $e$°urt  "fiw*1  to  permit 

the  defendant  to  amend  his  plea,  by  embodying  the  accounts, being  of  opinion  tbajfc  they  would 
not  amount  to  a  plea  of k  stated  account.    ,     . . . '         >.''•;;:  ij.    <  •[   4 

A  stated  account  is  a  clear  statement  of  accounts,  testified  by  the  signature  of  the  parties,  as.  evi- 
dencing their  approbation  of  the  settlement,  so  as  to  bring  the  proof  to  a  single  point,  and.  not  to 
rc^it  evidence,  by  the  eamnination  of  numerous  witnesses. 


■    i 


(-     a , ..  "!*.■{:»    .  .tl     -i  ■:'  *   •■»! 


88  CASES  IN  THE  EXCHEQUER, 

E<pdt.  Etch,    for  the  inspection  of  the  defendant,  certain  documents  spe- 
v       g     .„     cified  in  the  notice  of  that  motion  (a).    In  obedience  to 
Att.-Gen.      that  order,  the  accounts  were  produced  from  the  year 
Bkoombank.    179JB  to  the  year  1802,  the  period  comprehended  in  the 
information,  and  consisted  of  the  following  documents,  fur- 
nished annually  by  the  army-agent  to  the  War  Office: 

First,  An  abstract  of  the  subsistence  of  the  commission- 
ed officers,  containing  the  name,  rank,  rate  of  pay,  and 
*  the  period  for  which  each  officer  was  effective. 

Secondly,  An  abstract  of  the  subsistence  of  the  non- 
commissioned officers  and  private  men,  accompanied  by 
the  accounts  of  the  respective  captains  of  invalid  com- 
panies. 

Thirdly,  An  abstract  of  the  allowance  of  bread  money 
of  ditto,  supported  as  above. 

Fourthly,  An  abstract  of  non-effective  allowances  for 
the  respective  captains  of  invalid  companies. 

Fifthly,  An  abstract  of  allowances  in  lieu  of  the  ex- 
pence  of  medicines,  and  surgical  attendance,  and  hospital 
charges  for  the  respective  companies. 

Sixthly,  An  abstract  of  the  pay  of  field  officers  and 
staff.  . 

Seventhly,  An  abstract  of  contingencies. 

Eighthly,  An  abstract  of  arrears  of  the  respective  offi- 
cers of  companies. 

Ninthly,  A  statement  of  agency;  and 

Lastly,  An  abstract  of  passage  money  for  individuals 
joining  the  several  companies. 

These  several  abstracts  or  accounts  appeared  to  have 
been  examined  by  persons  appointed  for  that  purpose  in 
the  War  Office,  with  the  muster-rolls  and  vouchers,  and 
over-charges  were  in  many  instances  disallowed,  and  de- 
ductions made.  The  result  of  this  examination  was  drawn 
up  in  a  summary  of  allowances  and  disallowances,  from 

(«0  Ante,  Vol.  I.  p.  439. ' 
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which,  and  the  abstracts,  a  "  general  state  "  was  made  out,    £*Ki'.  *«*• 
containing  a  debtor  and  creditor  account,  and  shewing  the  '^  *  / 

exact  amount  due  to  or  from  the  army-agent,  and  for  which     Att.-Gbn. 
amount  the  clearing  warrant  issued.  Brooksbink. 

It  was  stated  by  the  affidavits  of  the  defendant  and  his 
clerk,  that  by  the  course  of  the  War  Office,  during  the 
period  to  which  the  information  extended,  the  mode  and 
system  of  making  out  and  settling  the  accounts  of  the  army- 
agents,  was : — that  monies  were  from  time  to  time  issued 
from  the  Pay  Office  to  the  several  army-agents  in  advance, 
on  account  of  pay  and  other  disbursements  of  the  army, 
and  by  them  applied  for  that  purpose ;  that,  at  the  end  of 
each  year,  each  army-agent  made  up  an  annual  account 
of  all  his  receipts  and  disbursements  for  the  respective 
corps  of  which  he  was  agent,  and  transmitted  it,  together 
with  the  vouchers,  to  the  War  Office,  where  the  account 
was  strictly  examined  by  the  clerks  and  accountants  of  that 
department,  with  the  muster-rolls  and  other  documents ; 
and  by  whom  every  charge  or  payment  was  disallowed, 
which  was  not  properly  vouched  or  charged  according  to 
the  regulations  then  in  existence :  that,  after  such  examin- 
ation was  completed  and  the  exact  sum  ascertained,  which 
the  agent  was  authorized  to  disburse  for  the  corps,  the 
same  was  allowed,  and  a  clearing  warrant  was  made  out 
for  the  sum  so  ascertained,  annexed  to  which  was  a  "  state 
of  allowed  charges,"  shewing  the  particulars  of  the  aggre- 
gate sum  so  ascertained :  the  clearing  warrant  was  then  sent 
to  the  Paymaster-General,  who  ascertained  whether  the  sum 
contained  therein  exceeded  or  fell  short  of  the  sum  which 
had  been  previously  issued  to  the  agent  for  the  service  of  the 
corps,  and,  according  to  the  fact  of  excess  or  diminution,  the 
agent  received  from,  or  paid  to,  the  Paymaster-General  the 
balance  due,  and  thereupon  the  clearing  warrant  was  signed 
by  the  agent,  and  the  account  to  which  it  had  relation  con- 
sidered as  finally  settled.  The  affidavits  further  stated,  that, 
by  the  practice  of  the  War  Office,  the  clearing  warrants  had 


40 ;  0A8|»  *n  t;h*  «pguB<w*ii„ 


•  i 


JS*"!ft&r**  unifo,mly  beett  conslderedtaa  a  foal  settlement  tf  accounts, 
^_^-l^  and  set  forth  the  evidence  of  several  clerk*  in  that ;  office, 
Att.^en,     take*  before  the  Commissioners  of  MUkary  Inquiry i  (!#*?% 

Brwk#S4K&-i  toahaA effect.  ■•      ♦    >.i«  :'{  ^:  <•  •*■  .  •  f, -A*\  ->*• 

jWtpqa  thetfe  fccts,  Jetoi*  mA.MUUr  moved/  thai  the 
defendant  might  beat  liberty  to  amend  bib  plea,  contends 
io^v  that  the  dbcumepts  produced,  and  the  course  of  office, 
a*ityofeedbto  upon  the  affidavits,  clearly  shewed,, that  die 
aOoeafttsi  had  /been  finally  settled;  and  that,  inasmuch  as 
byitheiphmskma  ef  die  statute,  the  Secretary  at  War  was 
etfdtled  to  call  for  such  accounts  only  at  had' not  been 
finally  settled;  the  ]>l*a,  when  amended,  would  be  a  con- 
clusive answer  to  the  information;  and  further  ufged,  that 
it*  was  impossible  for  die  defendant  to  resort  to  any  either 
species  of  defence 

jBtotigkam,  .  W.>  fear  the  Cfeown*  argued*  4bat  the;  doeur 
meate  produced  d^d  not  amount  to  a  settled  account;  and 
insisted/,  that  the  application^  being,  to  the  discretion  only 
of  the  Court,,  could  not,  under  such  .dtatfnstariees;  be 
entertained.  -■■■■•-.:".•■.:■:  .'  i . ■  \   > 

'j  •  i      i  I    I.'.      •       -»i      'V    •:     •  .-■«..,'  '   .  ■   *  ^ 

,To  which  it  was  answered,  that,  at  all  event*  the  de- 
fep}aat>  had, a  right  to  have,  the  documents  put  upon  the 
rf#0rd>.when  their  effect  might. with  propriety  be  discussed. 


i 


.  Alexander,  L.  C.  B»  I  should  be  very  sorry,  were  it 
to  go  forth,  for  one  moment,  that  this  defendant  was  prer 
eluded  from  availing  himself  of  the  defence  arising  from 
these  accounts.  .  The  lengthened  period  over  which  this 
ii}formatian  extends,  is  a  circumstance  calculated  to  raise 
an  impression  in  his  favour,  and,  on  which  account,  he 
shoujd  meet  with  every  indulgence.  That,  however,  can- 
not bias  our  decision  in  the  present  question,  which  is, 
whether  the  circumstances  that  have  appeared  from  the  pro- 
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ductibn  of  these  documents,  coupled  with  the  fiicts  stated  in    Eg**  &**. 
the  affidavit,  are  or  ate  not  sufficient  to  constitute  a  good  ^ 

pled,' and; oh  that  account,  to  authorise  the  Court  to  allow  Att.-Gew. 
the  plea  to  be  amended,  by  putting  those  facts  upon  the  brooksbamk. 
record.  I  have  taken  some  pains  to  ascertain  what  has 
beeA  the  practice  of  Courts  of  Equity  in  allowing  the 
amendment  of  pleas,  and  have  found  no  one  instance  in 
which,  under  circumstances  hke  the  present,  an  amend- 
ment has  been  permitted.  In  all  the  cases  which  I  have 
found,  die  plea  was  good  in  substance,  although,  in  point 
of  form,  it  was  objectionable;  and  the  Courts,  feeling  the 
hardship  of  overruling  the  plea  upon  a  point  of  form  only, 
have  permitted  an  amendment.  But  I  have  found  no  one 
instance  like  the  present. 

This  question,  as  it  seems  to  me,  may  be  best  considered 
by  inquiring  whether,  if  the  documents  and  the  substance  of 
the  affidavits  were  put  upon  the  record,  they  would  constitute 
a  good  plea.  In  determining  th&t  question,  We  must  look  to 
what  is  the  rule  of  Equity  with  respect  to  pleas,  and  for  that 
purpose  cannot  refer  to  a  greater  authority  than  the  Treatise 
an  Pleading,  by  Lord  Redetdale.  "  The  defence  proper 
for  a  plea,"  says  that  learned  author, "  is  such  as  reduces  the 
cause,  or  some  part  of  it,  to  a  single  point,  and  from  thence 
creates  a  bar  to  the  suit.  It  has  been  observed,"  he  con- 
tinues, "  that  the  end  of  a  plea  is  to  save  to  the  parties  the 
expense  of  an  examination  of  witnesses  at  large ;  and  that 
therefore  it  is  not  every  good  defence  in  Equity  that  is  a 
good  plea;  for  that,  where  the  defence  consists  of  a  variety 
of  circumstances,  there  is  no  use  of  a  plea,  as  the  examina- 
tion must  still  be  at  large;  and  the  effect  of  allowing  a  plea 
would  be,  that  the  Court  would  give  judgment  on  the  cir- 
cumstances of  the  case  before  they  were  made  out  by 
proof  (a)."  Such  is  the  general  definition  given  of  this 
kind  of  defence;  and  when  treating  of  the  particular 

(a)  Mitford's  Pleading,  219. 


42  •       QASES  IN  THE  EXCHEQUER, 

Ei*u.  Exck*    species  which  it  is  sought  to  put  upon  this  record,  vis.  a 

y     stated  account,  he  says:  "  A  plea  of  a  stated  account  is  a 

Att.-Gen.      good  bar  to  a  bill  for  an  account.    It  must  shew  that  the 

Brooksbane.  account  was  in  writing,  or,  at  least,  it  must  set  forth  the 
balance.  If  the  bill  charges  that  the  plaintiff  has  no 
counterpart  of  the  account,  the  account  should  be  annexed, 
by  way  of  schedule,  to  the  answer,  that,  if  there  are  any 
errors  upon  the  face  of  it,  the  plaintiff  may  have  an  op* 
portunity  of  pointing  them  out.  If  error  or  fraud  are 
charged,  they  must  be  denied  by  the  plea,  as  well  as  by 
way  of  answer;  and,  if  neither  error  nor  fraud  is  charged, 
the  defendant  must  by  the  plea  aver,  that  the  stated  ac- 
count is  just  and  true,  to  the  best  of  his  knowledge  and 
belief.  The  delivery  up  of  vouchers,  at  the  time  the  ac- 
count was  stated,  seems  to  be  a  proper  averment  in  a  plea 
of  this  nature,  if  the  fact  was  such  (a)."  That  is  the  whole 
which  that  learned  author  says  of  pleas  of  a  stated  ac- 
count, and  it  is  not  difficult  to  collect,  that  the  subject 
matter  of  the  plea  alluded  to  by  him,  was  a  clear  statement 
of  accounts,  certified  by  the  signatures  of  the  parties,*  as 
evidencing  their  approbation  of  the  settlement,  so  as  to 
bring  the  issue  to  a  single  point,  not  requiring  proof  from 
the  examination  of  numerous  witnesses,  but  only  by  the 
bare  production  of  the  account. 

This  brings  me  to  inquire  whether  the  circumstances 
now  disclosed,  amount  to  a  stated  account  so  defined,  and 
*  I  am  of  opinion  that  they  do  not.  The  effect  of  the  clear- 
ing warrants  per  se  has  already  been  determined,  and  the 
Court  has  expressed  a  clear  opinion,  that  they  did  not 
amount  to  a  stated  account.  But  it  is  now  said,  that,  cou- 
pled with  other  circumstances,  they  do  amount  to  a  settled 
account,  and  that  therefore  the  plaintiff  should  be  allowed 
to  put  these  documents  upon  the  record.  Supposing  that 
to  be  the  case,  the  authorities  shew  that  the  proof  of  such 

(a)  Mitford's  Pleading,  259. 
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a  plea  must  consist  of  a  written  stated  account,  and  no    **""•  &**- 
authority  can  be  found  to  sanction  a  plea  which  will  inevit-     v_^^_^ 
ably  lead  to  a  lengthened  investigation  of  facts  to  be  proved      Att.-Gen. 
by  parol  evidence ;  such  a  practice  would  militate  against  the    Brooksbank. 
-very  principle  and  spirit  of  the  plea.    Were  the  amend- 
ment to  be  allowed,  it  would  be  necessary  to  enter  into 
evidence  of  the  course  and  practice  of  the  War  Office,  with- 
out the  proof  of  which  it  would  be  impossible  that  the  plea 
could  be  sustained,  or  the  account  be  shewn  to  have  been  fi- 
nally settled.    Such  would  be  the  consequence  of  allowing 
these  facts  to  be  put  upon  the  record.     But  in  this  particu- 
lar instance  I  am  of  opinion  that  the  account  has  not  been 
finally  settled,  in  the  usual  sense  of  that  expression,  for  it 
appears,  from  the  affidavit  of  the  defendant  himself,  that 
the  clearing  warrants  were  not  in  every  case  in  respect  of 
a  payment  to  be  made  to  him;  but  that  frequently  the 
Paymaster-General  had  money  to  receive.     I  am  therefore 
clearly  of  opinion,  that  the  amendment  should  not  be  allow- 
ed ;  but  I  am  anxious  that  the  defendant  should  have  the 
*rull  benefit  of  this  defence  in  the  proper  shape,  by  way  of 
answer,  and  have  every  legitimate  advantage  which  the 
lapse  of  time  may  render  necessary. 

Garrow,  B. — I  feel  it  necessary  only  to  add  that  I  ful- 
ly concur  in  the  opinion  expressed  by  the  Lord  Chief  Baron, 
and  in  no  particular  more  cordially,  than  in  that  which  re- 
serves to  the  defendant  the  full  benefit  of  all  these  circum- 
stances by  way  of  answer. 

Hullock,  B.,  and  Vaughan,  B.,  concurred,  and  the 
motion  was  refused. 

It  was  ordered  that  the  documents  should  re- 
main in  the  hands  of  the  attornies  of  the 
War  Office,  and  that  the  defendant  should 
be  at  liberty  tg  inspect  them. 
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ti^ChLPS^d  PUBLICATION  having  been  passed  in  this  cause  in 
and  the  cause  '  Easter  Term  test,'  ft  w^s  islet  <fo#ii  *t6  be  hefcrd  before  the 
for  heart*,1'"  Lord  Chief  Baron  in  the  papejpf  Monday,  November  26th ; 
(•SJ*^?-£  . ;  and  now  Stinton  moved  that  the  plaintiff  might  be  at  liber- 
m^^S^cs  ty  to  exatx&he  tWa  farther  ifttftoMftil  (klB  only  "hiving  been 
**/  wS fwW  qxajaiaed^to  piovA  the  eKftftitioa  of  a  will  stated  ihftbe 
S^iSTIE  *■*■*■***>*'»»   -M-m;  .-,:•■.■.*■.  \  *t    h,  !   .,!.».,-... 

-;<  •■'  ■»   i  ifleflMW^#pfor<tbe  defendants*  opposed  as  k  mcfcibn  dfthe 

''.'J:.!-.  JhfBt htopifelsiop.K' it    ur    <r»'-  r/<-.;         .^«'-'.u\    .'i    r.i»"    • 

"'    Hl)LUA  ih»  «:iii-n-...  -villi'   'j,,"1. .-•.:.    U.>    ji».»ir>j,!'..h.     4-«i:.   :»  :;«■■ 
■  .-. r  :<  ;. ■:■ 

:t      Alexander,L.C.B. — If,  upon  the  hearitagof  <thfc  cause* 

..  Ai  plidntiff  i»4  hefen  unable  torprove  the_exec«*U>nofthe 

., !  willf- the  qaae  would  havfehetn  allowed  to  stand  over  for 

.  ;  \'  the  purpoie  of i supplying  thai  pnoof,  upQn>  payment  iof  die 

,  doetaof  the  day.?  iNo^ prejudice* itheref^^ 

'    /  the  cfef(faidantB:by  granting  At  motion^  as  titoy  wilMte  co* 

:  titled:  to  the  ooBtB  octaaioaed  by  this  application,   : 

'"«.'       iiiii  ..     ■'.  ■'•        ■{',•■•'      i     :     i  '      '  i  f '  I  -.     ■  •     \  ■  i  •         i        !i'i       !;         •  "        '«i 

Mi-  .  »  ;     •      .     J  t    >"         »     .  ■     .  .  J  I  i  I  -    :  •    )  i  I  ■       •  ,     I       ■  '        I    •  :        ,  >       ■  .J   ■  « •  i  ■ 

'"■.•* 

■Iji.  :»?.  it    I)is»t  •>;./■'  ''MJ   'j;i[*    bn-,    ;  iii'iuc    \,  \  ij.i  k".-.  ,.--:i.-i   /.",    }->t     .     t 

loj-j.ifij  ..a   -t.il  n-j-jo  h»iii  -r.  ,*'iiu<:  jious  li^ij  ium  , -.'jiiJ!1  i •.•i»-j-j-j  ii.    \, 
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r^u -l  t><i  J«:~j  in "hrjoLiiq  oil*  Jf.n)  i-j/un  ttiW\ii&  v/un  hnp;  Jii/v&^&ft' 

leasee  of  the  Earl  of  Lonsdale,  and  by  La*daiZ^W^  iftTffi^-  ! 
the  impropriate  rector  of  the  parish  of  Brigham,  in  the  JJJ^^J"*^1 
county  of  Cumberland^  •  pgaipsfe  Jioftrt  &em*n>  >  fen  occupier  lands  in  a  par- 
of  lands  in  Embleton,  a  township  in  the.  paridb>.  foraafc  ship,  mUeuof 
account  and  satisfaction  of  predial  tithes  arising  on  lands  JJIJ^JjJ^ 

inclosed  in  :18i&:i   )•!    f,!iri».<|i    ...  ii...V.i    :i  n-  •' i.  •    i  .  /  from  the  evi- 

Tbe  trill  eogigeated  a  pretence,  on  tke^part'of  (the  den  agrea'tmany 
fendant,  th*t  there  was  a  modus  of  5i  8*  lQfc£  payable  to  KiuET1 
the  rector  of  tfce»ptrislK  •  ia  Bed  of  the'  tithes  of  corn  and  *™oxint*ng  to 

*  about  the  sum 

grain,  and  all  otbtriprttdialtkhes,.  within,  the  township  of  pleaded,  had 
Embleto*,  which  extended  to  the  oonunon  and  waste  thetahabitants 
lands,  as  well  as  to  the  ancient  inclosed  land «;  but  the  JJ^^^ 

bill  charged,  that  if  any  such  sum  had  been  paid,  the  same  t0  the  ***>'> 

.  .  ,  .11  i    i  the  Court  hcld» 

was  not  an  immemorial  payment;  and  that  the  same  had  that  though 

not  been  payable  by,  or  on  behalf  of  all  the  occupiers  of  m^J^FC 

lands  within  the  township,  and  had  not  been  paid  in  lieu  «ood  ""?"?• 

#  or  prescriptive 

of  all  predial  tithes ;  and  that  such  sums,  as  had  been  re-  payment!  for 

ceived  on  account  of  tithes,  had  been  particular  sums  from  &rro?^re?that 

particular  persons,  in  respect -of-  some  tithes  of  their  par*  {^2?  mike  a 

ticular  inclosed  lands  only ;  and  that  tithes  in  kind  had  8°"*  township 

modus* 

always  been  rendered  of  divers  lands  within  the  township,      To  render  a 

township  modus 
good,  it  ought 
to  be  payable  by  each  and  every  of  the  inhabitants,  and  ought  not  to  be  collected  by  the  rector. 

Where  it  appears  in  evidence  that  Quakers  have  been  convicted  for  non-payment  of  their  tithes,  or 
prescriptive  payments,  it  is  strong  evidence  that  a  township  modus  in  respect  of  those  tithes  does  not 
exist. 

It  is  no  objection  to  the  testimony  of  a  witness,  in  a  suit  for  predial  tithes,  that,  from  his  descrip- 
tion in  the  deposition,  he  appears  to  reside  in  the  township  where  the  tithes  arise,  unless  it  ap- 
pears that  tie  is  also  an  owner  or  occupier  of  lands,  producing  predial  tithes,  and  so  interested  in 
supporting  the  modus.  But  it  seems  to  be  otherwise,  where  the  modus  is  for  all  tithes  generally, 
in  which  case  the  modus  for  the  great  tithes  may,  possibly,  be  a  discharge  for  the  small  tithes. 
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E*Ck\R^7mEq'  an^  particularly  of  certain  closes,    called   the  Pasture 

Fields,  which  had  (among  other  things)  paid  tithes  in  kind 
of  hay  and  corn :  and  that  the  tithes  of  wool  of  all  sheep 
fed,  and  tithes  of  the  lambs  produced,  within  the  same 
township  had  also  been  paid;  which  tithes  of  wool  and 
lamb  were  the  principal  tithes  which  were  or  could  be 
produced  upon  the  said  common,  before  the  inclosure 
thereof. 

The  defendant,  by  his  answer,  admitted  Lord  Lonsdale 
to  be  seised  of  the  impropriate  rectory  for  life ;  and,  as  such, 
untitled  to  receive  and  take  all  the  rectorial  tithes,  or  the 
prescriptive  payments  in  lieu  of  tithes,    arising  on  the 
lands  of  occupiers  within  the  said  parish  of  Brigham,  in* 
eluding  therein  the  lordship  of  Embleton.   The  defendant 
admitted  that  he  was  the  owner  of  a  quantity  of  land,  which 
Was  part  of  the  common  and  waste  lands  within  the  town- 
ship,   until   1813,    when   the  same  were  inclosed;    and 
that  fifty  acres,  part  of  the  said  lands,  were  purchased  by 
him  of  the  commissioners  under  such  inclosure,  in  the 
year  1813,  and  that  the  remainder  of  the  said  lands  was 
purchased  by  him  at  the  several  subsequent  times  in  his 
answer  mentioned.      The  defendant  then  admitted  the 
cultivation  of  the  said  land,  as  to  part,  since  1814,  and  as 
to  the  remainder  since  1816  or  1817,  and  the  production 
on  the  said  lands  of  crops  of  oats,  barley,  and  wheat. 
The  defendant  admitted  the  production  of  wheat,  oats, 
and  barley  in  the  year  1823,  without  setting  out  the 
tithes.      He    stated   his   belief,   that   tithes  in   kind,  of 
corn  and  grain,  or  of  any  titheable  matters  and  things, 
the  tithes  whereof  are  usually  called  predial  tithes,  were 
not,  and  from  time  whereof  the  memory  of  man  was  not 
to  the  contrary,  had  not  been  payable,  and,  save  through 
the  menaces  or  persuasions  of  the  plaintiff,  Robert  Jack- 
son, in  and  since  1823,  had  not  been  paid  by  the  occupiers 
of  lands  within  the  said  township  of  Embleton,  to  the 
rector  of  the  said  parish  of  Brigham;  and  that  from  time 
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whereof  the  memory  of  man  was  not  to  the  contrary,  there  &&  <?*•  inEv 
was  and  had  been  payable  to  the  rector  of  the  said  parish, 
for  the  time  being,  or  to  his  lessees,  or  their  under-tenants, 
or  assigns,  by  the  occupiers  of  farms  and  lands,  within  the 
said  township  of  Embleton,  for  the  time  being,  at  Easter, 
in  every  yey.  or  as  soon  after  as  demanded,  the  yearly 
sum  of  51.  3s.  lO^d:,  as  an  ancient  customary  or  prescrip- 
tive payment,  for  and  in  lieu  and  in  full  recompense  and 
satisfaction,  of  and  for  the  tithes  of  corn  and  grain,  and 
all  other  titheable  matters,  whereof  the  tithes  are  usually 
called  predial  tithes,  arising,  growing,  renewing,  and  in- 
creasing  within  the  said  township  of  Embleton.    And  he 
believed,  that,  from  time,  &c.  up  to  the  said  year  1823,  the 
said  annual  sum  of  5/.  3s.  \0{d.  had  been  paid  to  and  ac- 
cepted by  the  plaintiff  and  his  predecessors,  and  their 
lessees,  as  a  prescriptive  payment,  for  and  in  lieu  of  and 
full  recompense  and  satisfaction  of  and  for  the  tithes  *of 
com  and  grain,  and  such  other  titheable  matters  as  afore- 
said; but  he  believed,  that,  for  many  years  past,  the  said 
customary  or  prescriptive  payment  of  51.  3s.  10W.  had  not 
been  paid  in  one  collective  sum,  but  had  been  collected  by 
the  rector,  or  his  lessees,  from  the  several  occupiers  of 
lands  within  the  parish,  in  divers  small  proportionate  sums, 
which  had  been  and  were  usually  called  prescriptions  or 
prescriptive  rents,  and  that  such  prescriptions  or  prescrip- 
tive rents  had,  colleotively,  always  amounted  to  the  said 
annual  sum  of  5L  3s.  10kd. ;  but  had,  individually,  from 
time  to  time,  varied,  according  to  the  quantity  of  land  oc- 

» 

cupied  by  such  occupiers,  or  according  to  agreement  made 
between  or  among  them  and  the  rector  for  the  time  being, 
or  his  lessees. 

The  evidence,  on  the  part  of  the  plaintiffs,  consisted  of 
books  of  stewards  of  the  Lonsdale  family,  containing  ac- 
counts of  the  prescriptions  and  tithes ;  among  other  town- 
ships, of  Embleton,  from  1784  to  1786,  and  several  sub- 
sequent books ;  they  also  proved  by  parol  testimony,  that 
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E*ck.  CkAnEq.'  corn  tithes,  or  a  compensation  for  them,  had  been  received 

or  paid  by  several  occupiers  of  lands  within  the  township. 
The  defendant  entered  into  a  great  deal  of  parol  testi- 
mony, to  prove,  that,  as  far  back  as  living  memory  went,  no 
predial  tithes  had  been  rendered  in  kind,  within  the 
township  of  Embleton;  but  that  there  had  tjeen  payable 
to  the  rector,  or  his  lessee,  from  the  occupiers  of  lands 
within  the  township,  a  modus  or  prescription,  amounting  in 
the  gross  to  about  5/.  3s.  10i<£,  which  was  collected  by  the 
*  lessees  of  the  tithes  from  each  of  the  occupiers  within  the 
said  township,  in  small  sums  annually,  and  many  of  the 
witnesses  spoke  to  the  sums  paid  by  them  as  a  part  of  such 
modus  or  prescription.    Some  of  the  witnesses,  however, 
doubted  whether  it  extended  to  new  inclosures,  or,  in  the 
language  of  the  witnesses,  intacks  or  incroachments  of 
the  common;  and  that  some  of  them  had  paid  small  com- 
pensations in  respect  of  the  latter,  rather  than  incur  ex- 
pense.    The  plaintiff*  also  proved  the  general  reputation, 
that  the  rector  was  only  entitled  to  such  prescriptions  or 
prescriptive  payments ;  and  hie  produced  books  of  fortner 
lessees,  commencing  in  1740,  containing  entries  of  the 
receipts  of  small  sums  from  the  several  occupiers,  and 
the  memoranda  and  records  of  the  convictions  of  Quakers 
for  non-payment  of  such  sums  (a). 

One  of  the  witnesses,  on  the  part  of  the  defendant,  de- 
scribes himself  as  of  Stanley  Hall,  in  Embleton.  The 
plaintiffs*  Counsel  objected  to  his  testimony,  on  the  ground 
that  he  was  probably  an  owner  or  occupier  of  lands  within 
the  township,  and  as  such  interested  in  the  question,  and 
could  not  be  a  witness,  it  being  settled  that  the  testimony, 
not  only  of  an  owner  or  occupier  of  lands,  but  even  of  an 
inhabitant  in  a  parish,  could  not  be  admitted  to  establish 


(a)  The  evidence  is  stated  at      this  short  summary  of  it.  is  consi- 
such  length,  and  with  so  much      dered  sufficient. 
accuracy,  in  the  judgment,   that 
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a  modus ;  and  for  thi^  foe  referred  to  Cter*  **  Hodgtw(o)f  &<*:  Gh.  b*  Eq: 
in  which  the  JjQtA  $\^(&]faT<(Hardu>ie&e)  observed,  that-    v  ^      '_. 
he  had  a  npte  of  ^  c$?e»  where  it  w  a*  determined  byfall  the       jAttMtr 
Judges .  in,  England,,  in  the  time,  of  Lord  Chief  •  Justice       bevm*. 
Parker,  thpt,  where  3.  modus  fi*  ha  question,  no  inhabitant? 
of  the  parish  can  he.  examined  generally,  unless  lie; he. • 
lodger  or  one  receiving  abns  of  ,*he  parish;  but  he  must., 
not  be  a  person  who  can  claim  any,  thing  underthe  customs 
For  the  defendant,  it  w*s  contended,  that  the  descrip- 
tion ?f  the  witness,  as.of  tfiatfeg  HaU,  did  not  shpw  that  he 
actually  resided  fhere;  ^nd  ft  not  only, did  not  appear  that 
he  was  *ui  own^er  or  o^upier,  but,  for  ajiy,  thing  which  apr 
peared  to  the  contrary,  the  witness  might  he  » Jodgeror 
servant;  or  even  a  pamper;  and  that  the  plpintifis  ought, 
to  have  cross-examined  the  witness*  to  shew,  that  he  was' 
an  occupier  or  owner,  or. other  interested  person,.  .„  • 

Alexander,  JU  C.  B.-p-I,  thint  I  must  receive  this  . 
evidence.  .  The  deposition  describes, the  witness  as  of 
Stanley  Hall,  in  Emfoleton*    The  .inference  whether  the 
witness  is  or  is  not  an.,  interested  person,  depends  on 
what  the  tithes  in  question  axe.    If  they  were  tithes  ge- 
nerally, there. might  be  some  objection;    but  here  the 
tithes  are  predial,  and  he  might,  therefore,  not  only  be  an 
inhabitant,  but  also  an  owner  of  land,  without  having  any 
interest  in  the  modus  in  question.    The  point  in  Cart  rh 
Hodgkin  turned  on  the  ground, .  that  all  tithes  were  de- 
manded there,  and  the  Lord  Chancellor  expressly  puts  it* 
on  that  ground,  that  the  modus  might  posaibly  be  in  sa- 
tisfaction of  all  the  leaser  tithes.  < 

Simpkipspn  ,ap^  Spence,  (ox  the  plaintiffs.    The  evi*«  - 
dence  for  the  plaintiffs  shews,  that  the  payment  set  up  by 
the  defendant  has  not  only  not  been  a  uniform  payment, 
but  that  distinct  payments  have  been  made  by  the  pccu- 

(n)  3  Swanst.  160,  n.;   3  Eagle  &  Yonnge,  1240. 
VOL.  II.  E 
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Exch.  Ch.  in  Eq.  piers  individually,  without  reference  to  the  amount  pay- 
able by  any  other  persons.  It  appears  also,  that  the  pay- 
ments have  never  been  collected  by  the  occupiers,  nor 
have  they  borne  any  relation  to  each  other.  The  defend- 
ant admits,  that  the  plaintiffs  are  entitled  to  all  tithes  pay- 
able to  the  impropriator,  and  are,  therefore,  entitled  to 
the  tithes  in  question,  unless  some  exemption  be  shewn. 
The  case,  which  will  be  set  up  by  the  defendant,  is  an 
exemption,  by  the  payment  of  51.  3s.  1C4J.,  as  a  modus  for 
the  whole  township  of  Embleton.  We  do  not  mean  to 
dispute,  that,  if  this  be  a  township  modus,  it  will  cover 
lands  inclosed  within  the  township.  But  the  real  question 
is,  not  whether  old  inclosures  within  the  township  are  li- 
able to  the  payment  of  tithes,  but  whether  lands  inclosed 
under  an  act  of  Parliament,  passed  in  the  year  1813,  are 
liable  to  the  payment  of  the  tithes  of  corn  and  grain.  It 
is  submitted,  on  the  part  of  the  plaintiffs,  that,  according 
to  the  evidence,  the  sum  set  up  by  the  defendant  is  not  a 
township  modus,  but  the  total  amount  of  certain  prescrip- 
tive payments  made  for  different  lands ;  and  that  the  evi- 
dence to  be  collected  from  the  books  shews  this.  If  this 
be  a  modus,  it  appears  from  the  evidence  that  there  are 
no  less  than  thirty  moduses  in  the  township. 

Bickersteth  and  Brougham,  TV.,  for  the  defendant.  The 
exemption  set  up  by  the  defendant,  if  made  out  in  evi- 
dence, is  a  good  and  legal  exemption.  Similar  exemptions 
have  frequently  been  supported.  A  modus  of  this  de- 
scription was  much  discussed  in  Hardcastle  v. SmUhsan(a)f 
and  in  De  Whelpdale  v.  Milburn  (b) ;  and  in  both  those 
cases  issues  were  directed.  And,  from  the  form  of  the  is- 
'  sue  directed  in  De  Whelpdale  v.  Milium,  it  would  appear 
to  have  been  considered  not  only  a  legal  modus,  but  also  a 

(a)   Arab.  41;    3  Atk.  245;   Q  (6)  5  Price,   485;     3  Eagle   & 

Eagle  &  Younge,  96.  Yo  unge,  894 . 
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protection  from  the  payment  of  predial  tithes  for  newly  in*  Exek.  Ch.jn  Eq 
closed  lands.  The  point  was  also  decided  in  Bishop  v.  Chi- 
chester (p).  The  evidence  in  the  present  case  negatives 
any  payment  of  tithes  in  kind.  In  the  books  kept  by  the 
lessees  of  the  tithes,  for  a  long  series  of  years,  no  entry  of 
any  payment  of  tithes  is  to  be  found. 

Simpkinson,  in  reply,  contended,  that  the  evidence  on 
both  sides  shewed,  that  the  payment  set  up  by  the  defend- 
ant was  not  a  township  modus;  but  consisted  of  several 
small  sums  paid  by  the  inhabitants  to  the  rector,  utterly  at 
variance  with  the  notion  of  such  a  modus,  and  that  those 
sums  appeared  from  the  books  not  to  have  amounted,  in  any 
year,  to  the  precise  sum  pleaded  by  the  defendant. 

The  Court  took  time  to  consider. 

Alexander,  L.  C.  B. — This  bill  is  exhibited  by  the     Nov.  15M. 
Earl  of  Lonsdale,  who  is  impropriate  rector  of  the  parish 
of  Brighton,  and  Robert  Jackson,  his  lessee,  against  Ben- 
son,  an  occupier  of  certain  lands  within  that  parish,  and 
within  a  certain  township,  called  Embleton.    These  lands 
ate  not  old  indosures,  but  have  been  newly  inclosed  from 
a  common,  within  the  parish  and  township. 
•  The  defence  is,  a  township  modus  of  51.  3*.  10(d.,  paid 
and  payable,  as  it  is  said,  by  the  occupiers  of  lands  within 
Embleton,  at  Easter,  in  satisfaction  of  and  for  the  tithes 
of  corn  and  grain,  usually  called  predial  tithes,  arising 
within  the  township.   The  charging  part  of  the  bill  having 
suggested  this  modus,  as  a  pretence  used  by  the  defendant, 
avers,  that  the  sums  which  have  been  actually  paid  were 
particular  sums  paid  by  particular  persons,  in  respect  of 
their  own  inclosed  lands ;  and  that  there  is  not,  and  has 
never  been,  any  township  modus. 

(a)  3  Ea.  fc  Y.  1354,  from  Master  Cox's  MSS ;  S.C.  2  Bro.  C.  C.  161. 

E  2 


5&  CASES  IN  THE  EXCHEQUER, 

Exch.  Ch.inEq.       This  is  the  question,  as  it  appears  upon  the  record. 

It  has  been  stated  in  the  argument,  that  there  are 
ancient  payments  for  the  old  inclosures,  which  it  is  not  the 
intention  of  the  impropriator  to  disturb.  What  he  dis- 
putes is,  that  these  payments  cover  the  modern  inclosures, 
which,  during  the  period  when  they  were  part  of  the 
waste,  would  not  produce  corn,  grain,  or  other  predial 
tithes. 

The  point,  whether  the  sum  supposed  to  be  paid  is  a 
township  modus,  or  only  an  aggregate  of  particular  rao- 
duses  for  particular  farms,  appears  material  and  important 
to  the  determination  of  the  question  in  contest  between 
the  parties.  If  a  given  sum  were  paid  in  satisfaction  of 
the  tithes  of  a  whole  township,  it  would,  primdfacie,  cover 
any  tithes  produced  by  lands  within  the  township,  though 
the  lands  were  improved  wastes ;  it  is  essential  to  a  township 
modus,  that  it  shall  cover  all  lands  within  the  township ;  but  if 
the  payments  made  were  made  by  individuals,  in  respect  of 
particular  farms  or  tenements,  it  would  be  necessary  to  make 
out  in  evidence  the  usual  case  of  a  farm  modus,  by  shewing 
the  antiquity  of  the  farm,  and  then  shewing  the  allotment 
in  question  to  have  been  made  in  respect  of  the  rights  of 
common,  appendant  or  appurtenant  to  the  farm.  A  much 
heavier  burden  would  then  be  imposed  upon  the  occupier 
than  in  the  circumstances  first  supposed :  a  burden  which 
the  defendant  in  the  present  case  has  not  attempted  to 
carry.  It  is  for  this  reason  I  conceive  that  the  defendant 
has  pleaded  the  township  modus  of  51.  3s.  10kJ.,  and  that 
the  plaintiffs  deny  it,  while  (as  I  collected  during  the  ar- 
gument) he  would  be  willing  to  acknowledge  tbe  existence 
of  many  particular  moduses  approaching  in  amount  the 
gross  sum  laid  as  the  township  modus.  The  view  thus 
taken  by  the  several  parties  appears  to  me  to  be  accurate; 
and  I  agree  with  them  in  thinking  that  the  decree  in  this 
cause  must,  in  a  great  measure,  depend  upon  the  opinion 
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of  the  Court  respecting  the  existence  of  the  modus  plead-  Etch,  cfc.  in  Eq. 

1827 

ed  as  a  township  modus*  v  '  „ 

In  a  controversy  of  this  description  the  onus  is  thrown        Jackson 
upon  the  occupier*     He  has  to  establish  that  there  is  for        Benson, 
this  township  a  district  modus  of  5L  3s.  10W.     The  evi- 
dence produced  by  him  consists  of  parol  testimony,  and 
of  certain  books  of  former  lessees  of  the  rectory. 

To  establish  a  township  or  district  modus,  it  is  natural 
to  expect  the  occupier  to  shew  that  the  modus  has  been 
collected  by  some  officer  of  the  district,  or  at  least  by  a 
person  appointed  by  the  occupiers,  and  paid  over  in  one 
sum  to  the  tithe-owner.  Not  only  is  there  no  such  evi- 
dence; but  it  is  clear  that  the  money  never  was  so  col- 
lected or  paid  over.  The  course  has,  from  all  times 
which  can  be  traced,  been  directly  the  reverse,  and  just 
the  course  which  would  have  been  pursued  if  the  pay- 
ments had  been  farm  moduses.  The  sums  have  been 
collected  from  individuals  in  respect  of  their  several  hold- 
ings. Scarcely  any  of  the  witnesses  know  what  the  modus 
is.  Only  one  or  two  mention  the  amount.  The  majority 
apeak  of  the  district  as  protected,  not  by  a  particular  pre- 
scriptive payment,  but  by  prescriptive  payments,  by  small 
sums,  paid  by  the  respective  occupiers.  The  evident  im- 
pression upon  the  mind  of  the  great  proportion  of  the 
witnesses  for  the  defendant  is,  not  that  every  occupier 
was  bound  to  the  rector  for  the  whole  sum*  but  that  each 
was  liable  only  for  his  own  proportion :  an  impression  in- 
consistent with  a  township  modus. 

The  most  material  evidence,  on  the  part  of  the  defendant, 
is  the  books.  The  earliest  book  is  marked  No.  1,  and  relates 
to  the  year  1710.  The  part  of  it,  to  which  my  attention  has 
been  pointed,  as  relating  to  Embleton,  is  thus  headed,  "  Em- 
"  bleton  prescription  paid  at  Embleton  Church,  the  first  Sun* 
"  day  after  Michaelmas,  their  names  followeth."  Then 
follows  a  long  list  of  names,  with  small  sums  placed  oppo- 
site to  them.     The  gross  amount  of  these  sums  is  not 
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Exch.  Ch.  in  Eq.  51.  3s,  ]0| J.,  the  modus  pleaded,  but  51.  4*.  Djd.  I  should 
>     not,  however,  consider  so'small  a  variation  in  the  amount  in 
Jackson       a  single  instance,  or  even  in  a  few  instances,  as  material ;  but 
taw,.       I  may  mention,  at  the  present  moment,  that  there  is  no  in- 
stance  whatever  in  which  it  appears,  from  the  books,  that 
the  precise  sum  pleaded  has  been  received ;  here  it  happens 
to  be  more,  most  frequently  it  is  less.     In  many  of  the 
items  in  this  book  the  particular  lands  are  specified  thus: 
"  John  Rot  here?/,  Brick-lumse,  Is.  9d. ;  Idem,  for  Esps., 
"  2s.11    This  looks  much  more  like  charges  for  the  lands, 
and  upon  the  lands.    In  general,  however,  the  names  only 
of  the  contributors  are  mentioned.     It  is  a  more  striking 
observation,  that  if  the  parishioners  came  to  the  church 
in  a  body,  on  the  first  Sunday  after  Michaelmas,  to  pay 
to  the  lessee  a  gross  sum  of  51.  3s.  10fc£.  for  the  township, 
what  means  all  this  enumeration  ?    Cut  bono  all  this  trou- 
ble ?    The   entry  would   have   been,    "  Received  from 
the  parishioners  within  Embleton,  51.  8s.  10W.  the  pre- 
scription for  the  township."    The  entry  as  made  is  quite 
intelligible  and  proper,  if  they  came  there  to  satisfy  the 
demands  upon  them  individually,  for  their  individual  pos- 
sessions.    Upon  that  understanding  the  entry  is  just  what 
might  have  been  expected. 

The  next  book  which  the  defendant  has  thought  fit  to  pro- 
duce relates  to  the  year  1737.  It  is  open  to  the  same  obser- 
vations as  the  test.  The  sums  mentioned  in  the  columns  with 
which  it  begins  amount  to  4/,  19*.  Hid.  Then  follows  a 
break,  with  these  words,  "  Prescription  to  be  paid  at  Emble- 
ton  Church,  the  first  Sunday  after  Michaelmas. n  And  after 
that  another  column,  evidently  relating  to  the  same  township, 
and  beginning  with  an  item,  which  was  the  last  item  in  the 
book,  of  1710,  viz.  Embleton  Parks,  6s.  8d.  It  then  goes 
on  with  various  other  items,  amounting  in  all  to  1/.  Is.  Qid. 
A  few  of  these  appear  to  me  to  have  been  probably  repe- 
titions ;  but  there  is  ho  possible  mode  of  treating  them, 
which  can  make  the  particulars  agree  with  the  modus 
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now  pleaded.     They  must  exceed  it;  and  if  the  whole  be  Exck.Ch.inEq 
added,  they  will  constitute,  with  the  previous  amount,  a     v       *      „ 
sum  of  6/.  7  s.  OW.     The  next  reference  by  the  defendant       Jackson 
is,  to  an  account  in  the  same  book  for  the  year  1746.   The        Benson. 
sums  there  paid  appear  to  be  51.  6s.  Hd.,  and  there  is  the 
same  entry,  es#.  "  Prescription  to  be  paid  at  Embleton 
Church,  the  first  Sunday  after  Mic/iaelmas." 

The  next  book  produced  on  the  part  of  the  defendant 
is  marked  A.  It  contains  the  accounts  of  1773  and  1774. 
Here  the  accounts  assume  a  different  form.  The  names 
of  the  contributors  are  contained  in  this  as  in  the  first. 
Before  the  name  is  a  column  headed,  "  Embleton  pre- 
scription," and  under  it,  small  sums  placed  respectively 
opposite  their  names,  and  after  their  names  occasionally  is 
found  the  tenements  in  respect  of  which  they  paid,  and 
always  the  sums  paid  by  them  as  compositions  for  mixed 
tithes,  specifying  the  species  and  number  for  which  the 
sums  were  paid.  In  this  year,  1773,  the  sums  received  ap- 
proached nearly  to  the  amount  of  the  modus  pleaded. 
They  are  as  computed,  5/.  3s.  4tf.,  the  modus  being  51.  3s. 
10jr/. ;  the  names  of  five  persons  are  specified  in  this  list,  who 
appear  to  have  been  Quakers,  as  they  are  stated  to  have 
been  convicted  for  their  prescriptions,  as  well  as  for  their 
mixed  tithes.  The  accounts  in  the  same  book  A.f  for  1 774, 
are  in  the  same  form  as  those  for  1773.  The  sum  received 
is  computed  at  51.  3s.  Aid.  They  are  exposed  to  precise- 
ly the  same  observations  as  those  of  1773.  The  book  B. 
contains  the  accounts  of  1775, 1776, 1777,  and  1778:  they 
are  exactly  in  the  same  form  as  those  for  1773  and  1774, 
contained  in  the  book  A.  They  prove  every  thing  proved 
on  either  side  by  the  accounts.  They  mention  the  same 
sums  as  received,  viz.  51.  3s.  6id.  in  every  one  of  the 
years.  Though  that  is  not  the  precise  sum  pleaded  by  the 
defendant,  it  is  very  near  it,  being  within  4tf.  of  it.  I  have 
not  been  able  to  discover  why  5/.  3*.  lOitf.  is  the  sum  fixed 
upon.      * 
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Jackson  No  trace  of  its  ever  haying  been,  cpjlected  on  behalf 

.  Benson.  Pf-.the  PfMifWwifiljk  of  paifl  purer  in  ;pae  .wife  /can  ;be 
found,;  but  the*o  is,;  clear  ;  cadence  of  the  awns  hav- 
ing always  been  collected  Just  as  fafnn  modules  would 
have,  been  coveted. ,  J  do  tm^t  mean,  to  v»ay  that  this 
circumstance  wquld  be  of  itself  conclusive  against  ^dis- 
trict modus.  It  19  possible  .that  a  gross  sum  may  be  a 
dis^rjct  modus,  ^d  yet  be  cojlec^ed  by  the  incumbent! 
in  portions  from  the  several  occupiers,  JJut  then,  in  order 
to  be  so  considered,  there  must  be  strong  .circumstance* 
of  some  othef  descriptipi*  proving  it.  ..The  division  *n 
thp  collection  .the  burden  throw*  upon  ,  the  incumbent . 
the  non-rpceipj;  of  the  full  sum^,  ajl  Jiav$  a  primd/u(de}  teur 
depcy  to  disprove  tb#  proppsjtioi},  that  the  right  of  the  in-).' 
cumbent  was  to  rec^vq  a  fixed  gross  sum  10  respect  of  the;  i 
wtyole  township 5  and  here,  theye  is  no  other  evidence,  jn, 
favour  of  the  proposition  j  aUthe  other  circumstance*,  co»- 
tradict  it ;  Quakers,  who  refused ,  to  render  tithes,  con- 
victed upon  the  prosecution  of  the .  tithe-owner,  a  step 
which  it  was  not  incumbent  upon  him  to  take,  if  this  .were 
a  district  modus, r  and  a  proceeding  inapplicable .  to  suoh 
an  hypothesis,  since,  fo  warrant  the  conviction!  it.  must 
have  been  shewn  before  the  magistrate,  that  the  dissenter , . 
was  individually  indebted  to  the  prosecutor  in  the  small 
sum  sued  for. 

There  are  some  traces,  even  in  the  evidence  for  the  ■ 
defendant,  of  certain  closes  within  the  township  render- : 
ing  tithes  in  kind;  traces  which  become  more  marked 
and  distinct  when  we  examine  the  evidence  on  the  part  of 
the  plaintiffs.  This  is  no  immaterial  point,  if  it  be  true, 
that  where  a  township  modus  is  clearly  established,  it  will 
cover  all  the  lands  within  the  township;  so  if  it  appear 
not  to  have  covered  all  such  lands,  it  must  tend  much  to 
negative  the. proposition,  that  ,the  modus,  was  a  district . 
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The  evident  on  the  part  of  the  plaintiffs,  like  that  for  *"*•  c*-j*  £*  • 
the  defendant,  consists  of  some  parol  testimony,  and  some  *  ^ 

books  of  account  kept  by  lessees.  Jackson 

It  appears  from  the  parol  testimony,  that  there  are  certain  Benson. 
fields  within  the  township  which  have  been  frequently  charg- 
ed with  tithes  in  kind,  or  a  composition  for  them.  A  close 
called  Fell  Close',  appears  to  have  rendered  predial  tithes 
in  kind,  during  a  considerable  time;  as  well  as  two  closes, 
called  sometimes  Pasture  Fields,  sometimes  Kiln  Closes,  or 
Moor  Closes;  and  another  close,  called  Moor  Close.  The 
evidence  is  in  some  measure  capable  of  receiving  the  con- 
struction put  upon  it  by  the  defendant ;  viz.  that,  in  some 
of  the  instances,  the  parties  submitted  from  fear  of  litigation. 
But  allowing  every  thing  to  the  defendant  that  can  be  urged; 
the  dear  result  of  the  evidence  is,  that,  as  far  back  as  can 
be  traced,  the  lessee*  have  insisted  on  corn  tithes  from 
land*  inclosed  from  the  waste;  and  that  sometimes  the 
occupier  conceded  the  point,  and  at  other  times,  the  claim 
being  resisted,  the  lessees  declined  incurring  the  expense 
of  attempting  td  etifdrce  it.  < 

There  is  a  page  in  the  first  book  produced  on  the 
part  of  the  defendant,  viz.  that  containing  the  account 
of  the  prescriptive  payments  for  1*.  10rf.,  which  de- 
serves observation:  The  page  is  entitled,  "  Tithe  in 
Kind."  It  purports  to  contain  a  list  of  the  lands  in 
the  parish  which  render  tithes  in  kind.  This  must 
mean  predial  tithes,  for  all  the  lands  render  mixed  tithes 
in  kind.  This  list  comprises,  in  many  instances,  lands 
called  "  In  tacks  ;n  an  appellation  certainly  savouring  much 
of  encroachment  on  the  waste.  What  is  more  remark- 
able is,  that  Peter  Fertm,  one  of  the  occupiers  named  as 
paying'  anr  EmbUton  prescription  the  same  year,  is  stated 
in  this  Est  as  paying  tithes  in  kind  for  a  close,  called  Moor 
Close,  the  name  of  one  pointed  out  by  the  witness  as  hav- 
ing lately  Tendered  tithes  in  kind.  And  further,  one  Elias 
Marslon  is  in  die*  tome  list  stated  to  pay  tithes  in  kind 
for  Kiln  closes.  And  it  is  to  be  collected  from  the  evidence 
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firc4.CA.MJE?.  of John  Rot Iter  ay ,  examined  for  the  plaintiffs,  that,  about 
**  **  ,    .thirty-six  years  ago,  one  Daniel  Mar ston  paid  compositions 
to  the  then  lessee  for  the  tithes  of  wheat  grown  on  High 
Kiln.  Close,  and  Low  Kiln  Close.     So  far  back  does  it 
.    seem  that  this  claim  was  made  and  acquiesced  in. 

The  lessees'  books,  produced  on  the  part  of  the  plaintiffs, 
are.  three.     They  begin  at  a  later  period  than  the  defen- 
dant's. The  first  is  dated  1800 ;  and  they  continue,  with  some 
pinissions,  to  1 822.  They  shew,  undoubtedly,  nothing  like  a 
regular  receipt  in  the  name  of  prescription,  either  of  the  sum 
pleaded  in  this  cause,  or  any  other  specified  sum.    In  no 
oitei  instance  does  the  sum  now  pleaded  appear  to  have 
.feecpi  received.    The  payments  generally  amount  to  at 
J#apt  4f. 15*.  and  upwards  ;  but  are  under  5/.  3s,  I  OWL    If 
.tbe  modu?  in  question  were  established  aliunde,  it  would 
;nqt  be,  just,  that  the  defendant  should  suffer  for  the  in- 
.#ppuf£cy  witjb,  which  the  plaintiffs'  predecessors  had  kept 
^^  tfooks;  therefore,  I  rely  little  upon  this 
,fyut  tbq  boolf$  shew  many  instances  in  which  corn 
have  been  rendered  or  compounded  for  in  the  township 
ofJEjinbLeton.  gome  <?f  them,  it  seems  probable,  related  to 
the  lands  particularly  mentioned  in  the  parol  depositions, 
which  weije.  incisures  from  the  waste.    As  to  others,  it  is 
t left  jto  conjecture;  but  the  inquiry,  whether  the  lands  for 
ir|fhich  predial  tithes  were  rendered,  were  new  or  old  in- 
;  closures,  is  not  important,  because  the  actual  receipt  of 
.predial  tithes  for  lands  of  any  description  within  the  town- 
ship is  evidence  against  a  township 'modus.     There  are 
also  many  instances  of  convictions  of  Quakers:  sometimes 
(|they  ,are  mentioned  as  convicted;  sometimes  the  entry 
.jftiMjety.  "Debt  and  Costs;"  and  sometimes  nothing  but  the 
j.s^m  received,,  with  the  description  of  Quaker  added  to 
^  &e  name :  all  of  which  have  the  same  bearing,  for  we  all 
t  know  that  a  Quaker  will  only  pay  on  compulsion. 
:<)  This  is  the  whole  of  the  evidence  on  the  point  in  con- 
.trov^rsy,  «>.  the  existence  pf  a  township  or  district  mo- 
dus of  51.  Ss.  10*rf.    Both  parties  appear  to  feel  that  the 
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cause  depend*  upon  this  single  point:  upon  which  there  Bxeh.CK**Bq. 
appears  to  me  hardly  a  colour  for  the  defence.  Not  only 
is  there  none  of  the  requisite  evidence  to  establish  a  dis- 
trict modus,  viz.  the  payment  of  a  gross  sum  to  the  in- 
cumbent, but  the  case  teems  with  circumstances  which 
contradict  it.  The  lessee  has,  from  all  times,  been  left  to 
collect  it  as  he  could,  in  small  sums  from  particular  occu- 
piers; has  never,  in  any  instance,  as  far  as  appears,  -re- 
ceived the  specific  sum  pleaded,  but  generally  less;  has 
submitted  to  the  loss  of  the  short  collection,  without  even 
requiring.it  to  be  made  good  by  the  other  contributors:; 
has  in  a  judicial  proceeding  perpetually  charged  ahd  re- 
covered from  individual  Quakers  small  sums,  as  the  whole 
that  was  due  from  them — a  process  quite  unnecessary  as 
to  the  tithe  owner,  and  quite  inaceurate  as  to  the  indi- 
viduals,  if  there  had  been  a  district  modus  in  existence; 
and  finally,  in  restated  instances;  certain  lands  wichfri  the 
disttidftlfave  tendered  predial  tithes  in  kind ;  and  ttie  Mist 
probable  tohjecttife  is,  that  these  lands  rendered  tithes  hi 
kind  for  the  very  reason,  and  upon  the  very  circumstances, 
that  the  predial  tithes  in  kind  are  demanded  in  the  present 
cause. 

My  opinion  is,  that  there  is  nothing  in  the  defence. 

There  seems  no  doubt  of  the  existence  of  many  ancient 
payments  for  old  incloshres.  If  they  or  any  of  them 
had  been  brought  into  question,  I  should  have"  viewed 
the  case  in  a  different  aspect ;  because,  as  to  them,  the 
usage  is  established,  and  its  antiquity  traced  to  a  con- 
siderable extent;  and  I  am  one  of  those  who  think,  that  an 
ancient  possession  should  not  be  disturbed,  except  upon 
such  grounds  bf  law  as  are  irresistible.  But  here  there 
is  no  ancient  possession.  The  contest  is  as  to  the  predial 
tithes  of  new'  mcldsures.  Before  the  inclosiire  by  act  of 
Parliament,  the  bulk  of  the  waste  produced  no  predial 
tithes',  ahd,1  therefore,  there  could  be  no  possession  by 
either  side ;  atid  theft  is  sufficient  to  shew,  that,  in  the  Few 
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Exck.chi»Eq.  instances  of  approvement  or  encroachment,  which  had 
„  i;      *  v     previously  occurred,  the  possession  was  according  to*  the 
Jack? on       plaintiffs'  claim ;  the  impropriator,  or  his  lessee,  demanding 
Benson.       and  frequently  receiving  the  predial  tithes,  or  a  compensa- 
tion for  them.    I  desire  to  be  understood,  that  I  do  not 
mean  in  the  slightest  degree  to  impugn  the  prescriptive 
payments  appearing  in  the  books ;  but  the  defendant  must, 
according  to  the  prayer  of  the  bill,  account  for  the  predial 
£ithes  of  the  new  allotments  in  his  occupation,  and  with 
posts. 


.  i 


Nov.  13/A.  '  ■  Ma vor  v.  Nixon. 

Where  .  iegac,  '  J  AMES  NIXON  by  his  will,  dated  22d  January,  1799, 

of  a  sum  of  T  # 

stock  was  be-  aftqr  ^Lu^cting  the  payment  of  his  debts  and  funeral  ex- 
rector,  church-  .  pensesj  gave  pnd  bequeathed  unto  his  wife,  Ann  Nixon, 
oA^ew^nhe  $  J1*8  Pe,rsona^  estate  and  effects,  whatsoever  and  where- 
poor  of  a  parish,  soever,  for  her  life,  for  her  sole  use  and  benefit,  and  he 

upon  trust  to  la/  ~ '   '  "        1       '  .  * 

out  and  dispose  then  by  his  will  proceeded  as  follows :  ri>.  "  I  give  and 
and  dilidends  "  bequeath  un,to  the  sector,  churchwardens  and  overseers 
iu  bread,  to  be     «  0f  (foe  p0or  0f  the  said  parish  of  Bladon,  from  and  im- 

given  for  ever,  *  r 

annually,  to  the  //.mediately  after  my  said  wife's- decease,  3C0/.   capital 

ioners,  at  the  "  stopk,  now  .standing  in  my  name,  iq  the  Three  per  cent 

reS0hureh-e  "  .Consolidated  Annuities,  at  the  Ba/ik  of  England,  Upon 

wardens,  and  «  trust,  that  they,  or  some  or  ope  q(  their  successors,  do 

overseers  for  *  .  .  .     .  ,       .    ,  _ 

the  time  being:  "  cause  the  interest  and  dividends  arising  therefrom,  to 
rertoCchurch-  "  be  laid  out  in  bread,  to  be  given  and  disposed  of  by  the 
wardens,  and      a  rector,  church  wardens  and  overseers  of  the  said  parish, 

overseers  might .  -^ 

file abiii for payr  "  for  the  time, being,  forever,  annually,  ou  Christmas-day, 
gacy,  and  that  "  Easter-day,  and  Whitsunday,  in  equal  proportions,  to 
bythe^Srne1     "  ^e  POOT!??t  and  most  necessitous  parishioners  of  the 

General  was  not  "  Said  parish,  in  si>ch  manner  as  the  s^aid  rector,  church- 
necessary.  ■  *  T  '  n        \         •  '     "  1     •       "■'  1 

"  wardens,  and  overseers  for  the  time  being,  or  the  major 
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"  part  of  them,  shall,  in  their  discretion,  order  and  direct."  Exeh.  ch.  in  Eq. 
And  the  testator,  after  bequeathing  by  his  teaid  will  to  such     .    .  *  *  ^ 
persons  as  therein  named,  other  specific  legacies,  which      -Mawr 
he  directed  to  be  paid,  and  thereby  made  payable-  imttiedi-       Nixon. 
ately  after  the  decease  of  his  said  wife,  and  also  several  pe- 
cuniary legacies,  which  he  directed  to  be  paid,  and  thereby 
made  payable  within  one  year  after  the  decease  of  his  said 
wife,  declared  his  will  to  be,  that  in  case,  after  his  just  debts 
and  funeral  expenses  were  paid  and  discharged,  his  per- 
sonal estate  should  fall  short,  or  not  be  sufficient  for  pay- 
ment of  the  several  sums  or  legacies  thereby  given  or  be-r 
queathed,  that  what  should  fall  short  should  be  propor- 
tionably  abated  out  of  eackJegacy  or  sum  thereby  by  him 
given  and  bequeathed ;  and  as  to  all  the  residue  of  his 
personal  estate,  goods,  chattels,  and  effects  (after  payment 
of  his  just  debts,  funeral  expenses,  and  legacies)  from  and 
immediately  ^f^r  the  decease  of  his  said  wife,  he  gave  and 
bequeathed  the  same  ujito  his  brother,  John  Nixon,  arid    - 
his  (the  testator's)  sister  Sarah  Alderton,  the  wife  of  James 
Alderton,  to  be  equally  divided  between  them,  share  and 
share  alike;  and  the  testator  thereby  nominated  and  ap- 
pointed ,his  wife  Ann  Nixon,  executrix,  and  the  said  John 
Nixon  and  James  Alderton,  joint  trustees  of  his  will. 

The  testator  died  in  1800,  and  his  will  was  proved  by 
his  widow,  Ann  Nixon. 

The  testator,  at  the  time  of  making  his  will,  and  at  his 
death,  was  entitled  to  500/.  Consols,  standing  in  his  name 
in  the  books  at  the  Bank  of  England;  of  which,  200/.  Con- 
sols were  sold  by  Ann  Nixon,  and  she,  during  her  life,  re- 
ceived the  dividends  of  the  remainder  of  the  stock. 

Ann  Nixon  died  in  September,  1810 ;  and  after  her  death 

John  Nixon  obtained  administration  de  bonis  non  to 
the  testator,  and  he  subsequently  received  the  dividends  of 
the  300/.  Consols. 

The  bill  was  filed  in  1819,  by  William  Mavor,  the  then 
rector,  WiUam  Clarice  and  Joseph  Smith,  the  then  church- 
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Vxck.ck.i*Bq.  warden*,  against  John  Nixon,  as  the  personal  represerita- 
„  tire  of  the  testator,  and  against  the  said  John  Nixon  and 
John  Saunders \  as  the  then  overseers  of  the  said  parish  of 
Bladon,  praying  that  the  300/.  Consols  might  be  declared 
to  have  been  specifically  bequeathed  to  the  rector,  church- 
wardens! and  overseers  of  the  poor  of  the  parish  of 
Bladon,  and  that  upon  the  death  of  Ann  Nixon,  the 
rector,  churchwarden,  and  overseers,  became  entitled 
under  and  by  virtue  of  the  will,  to  the  300/.,  and  to  the 
interest  and  dividends  thereof.  And  that  the  defendant, 
John  Nixon,  as  the  administrator  de  bonis  non  of  the 
said  testator,  might  be  decreed  forthwith  to  transfer  and 
pay  the  said  sum  of  800/.  Three  per  cent  Consolidated 
Bank  Annuities,  and  all  arrears  of  interest  accrued  thereon, 
into  the  joint  names  of,  and  to  the  rector,  churchwardens, 
and  overseers  of  the  poor  for  the  time  being  of  the  parish 
of  Biadon,  upon  such  trusts  as  were  declared  in  the  will 
in  respect  thereof,  in  order  that  the  same  might  be  applied  - 
by  them  in  pursuance  of  the  directions  of  the  will.     • 

•The  klefeiidant  Nixon,  by  his  answer,  stated,  that  Amn 
Nixon  had  wasted  the  testator's  assets,  and  that  there  were 
not  sufficient  for  payifcent  of  all  the  legacies  in  full ;  and 
therefore,  under  an  impression  that  the  legacy  to  the  pa- 
rish ought  to  abate  proportionably  with  the  others,  lie 
had  refused  to  transfer  the  300/.  Consols.  But  that  since 
tbfe  filing' of  thfe  bill  he  had  bfeen  advised,  that  the  legacy 
was  a  specific  legacy;  and  therefore,  on  the  1 3th  June,  1850, 
he  caused  a  notice  of  his  readiness  to  transfer  the  stock 
and  p6$  the  dividends,  to  be  delivered  to  the  plaintiffs ;  arid 
he  stated  that  he  had  in  fact  subsequently  paid  the  divi- 
dends, but  the  plaintiff*  had  refused  to  accept  a  transfer  of 
the  stock.  The  defendant  submitted  to  act  as  the  Court 
should  direct,  on  being  paid  his  costs.  Nevertheless,  -he 
submitted,  that  the  plaintiffs  were  not  entitled"to  maintain 
their  suit,  and  that  the  same  ought  to  be  dismissed  by  reason 
that  matters  of  the  nature  in  the  bill  complained  of,  and  the 


I , 


On  the  part  of  the  defendant^'  it,  wa$ -objected?  that;  4be 
suit  was  improper  apd  informal; .  thitf/  instead?  *f  «ibU). 
making  the  Attorney-General  a  defendant,  it  should  have 
been  an  information,  or  an  information  and  bill  by  the  At- 
torney-General, either  with  or  without  a  relator;  and  in 
support  of  this  was  cited  Lord  Redesdales  Trea$iee{a). 


(a)  7th  Edit.  79. 


t    i  : 
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relief  sought  thereby,  were  the  subject  of  an  information  Exch.Gk.UEq. 
by  his  Majesty's  Attorney  -General,  and  could  not  be  sued         1827i 
for  or  complained  of,  but  at  the  information  of  the  Attar* 
ney-GeneraL 

The  defendant  Nixon  entered  into  some  evidence  to 
prove  the  service  of  the  notice  referred  to  in  the  answer, 
and  the  payments  of  the  dividends. 

The  cause  came  on  to  be  heard,  on  the  25th  April,  1836, 
when 

Wakefield,  for  the  defendant,  having  made  the  objection, 
that  the  Attorney-General  ought  to  have  been  a  party,  and 
that  the  suit  ought  to  have  been  by  information,  the  Court 
directed  the  cause  to  stand  over  for  the  purpose  of  making 
the  Attorney-General  a  party. 

The  plaintiffs  subsequently  amended  their  bill  by  mak* 
ing  the  Attorney-General  a  defendant;  suggesting  that  he 
claimed  some  interest  on  behalf  of  the  Crown. 

The  Attorney-General  put  in  die  usual  formal  answer, 
olfiming  the  Court's  protection  of  the  rights  of  the  Crown. 

The  cause  now  came  on  for  hearing. 

•  i  •» 

\ 

Roots,  for  the  plaintiffs. 

Wakefield,  for  the  defendants,  except  the  Attorney* 
General* 


i 
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Bxeh.  ChAnEq.  That  a  bequest  to  the  poor  of  a  parish  was  a  public  charity  f 
v^_^_L/     appeared  from  the  Attorney-General  v.  Pearse  (a) :  that  in 
m.wor        all  cases  of  application  to  the  Court,  in  respect  to  funds 
Nixon,        bequeathed  for  charitable  purposes,  until  the  late  act  of 
Parliament  (b),  the  application  had  invariably  been  by  in- 
formation of  the  Attorney-General;  and  even  petitions  un- 
der that  statute  required  the  fiat  of  the  Attorney-General. 
By  the  amendment  of  the  bill  in  this  case,  the  Attorney- 
General,  instead  of  supporting  the  charity,  was  made  to 
claim  in  opposition  to  it.     That  in  the  case  of  Magdalen 
College  v.  Sibthorp  (c)f  where  a  bill  was  filed  for  the  ad- 


(a)  2  Atk.  88.  (b)  52  Geo.  3,  c.  101. 

(c)  The  President  and  Scholars  of  the  College  of  St.  Mary  Magdalen, 
in  the  University  of  Oxford  v.  Coxinosby  Waldo  Sibthorp  and 
Susanna  Sibthorp. 

HUMPHREY  Sibthorp  by  his  will  duly  executed  and  attested,  bearing 
date  the  21st  July,  1797,  after  devising  various  estates  in  manner  therein 
mentioned,  devised  and  bequeathed  as  follows :  (that  is  to  say),  "  And 
"  whereas  the  quay  at  Instow,  and  several  cellars,  and  warehouses,  and 
"  houses  adjoining,  built* on  the  premises,  together  with  the  pottery,  and  at- 
"  together  in  the  parish  of  Instow  and  Frennington  [are  my  property] ;  I 
"  hereby  bequeath  [the  same]  to  my  son  Humphrey  Sibthorp,  on  condition 
"  of  his  bringing  up  one  of  his  sons  into  a  mercantile  line,  under  such  mer- 
"  chants  in  any  capital  trading  place,  London,  Liverpool,  Hull,  Bristol,bc. ; 
"  or  in  default  of  such,  should  my  son  prefer  such  a  situation  to  any  of  his 
"  sons,  or  within  two  years  after  my  decease  should  be  determined  upon, 
"  and  required  by  one  or  more  of  the  above  said  trustees  of  my  son 
"  Henry  Sibthorp,  who  [are]  hereby  required  to  receive  the  profits  of  the 
"  said  estates  in  the  respective  parishes  at  Instow  and  Frennington,  to- 
"  wards  defraying  the  expenses  of  such  appointment  for  the  mercantile  line, 
"  apprehended  as  suitable  and  commodious  as  any  in  the  West  of  Eng- 
u  land,  for  trade  in  general,  providing  for  either  not  less  than  the  sum  of 
"  500/.  for  the  clerkship  or  apprenticeship,  and  at  the  age  of  twenty-three 
"  years,  for  three  years,  the  net  sum  of  400/!.  payable  at  the  four  quarterly 
*  days,  Midsummer,  Christmas,  Lady-day,  and  Michaelmas,  100/.  each 
"  quarter,  for  embarking  into  such  a  mercantile  line  of  merchandize,  as  in 
"  the  opinion  and  recommendation  of  the  aforesaid  trustees,  or  majority, 
"  in  concert  with  their  respective  parents,  if  living,  or  assigns,  which 
"  trustees  are  hereby  likewise  empowered,  as  well  as  their  assigns,  for 
"  the  preservation  of  the  contingent  uses  herein  noticed  and  specified 
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ministration  of  a  parity,  Lord  Eldon  fevpressljr  fdfUsed  to  ***•  CLmBq. 
suffer  the  suit  to  proceed,  unless  die  bill  was  tutned  iito 


« 


<« 


from  being  defeated  and  desjtxovefl,  and  for  that  purpose  to  make  -entries 
or  bring  actions,  as  the  case  requires,  on  the  estate*  at  South  X^jgfcfbrthfc 
due  performance  of  establishing  of  such  a  mercantile  ljne^  as  either  firaf 
-  in  the  option  pf  my  son  Humphrey  SSbthorp'^^xA  on  hid  refusal,  of  my  son 
u  Montague  Choimeiey ;  if  declined  ^y  both,  often,  dote  notiee  {givetofo  each 
"  within  two  years  after  my  .dec/ease^ ,  as.  require^  «of  >  Otto .  or  •■  more  of  tkt 
u  abore  trustees,  by  the  parents  or  guardians  of  such  childx en,  my  wiU  and 
u  order  is,  that  the  abbVe  limited  soms  should  be  claimed  and  paid  for  tfye 
a  above  limited  terra  of  three  years,  via.  100T;  quarterly,  as  Well  as  500/.  to 
u  the  Fellows  and  Demys  pf  Magdalen  College,  Oxford,  Whem,  in  deiaalt  of 
"  non-performance,  I  hereby  will,  shall  haye  an  equal  right  with  the  above 
"  trustees,  to  preserve  the  contingent  uses  hereby  thus  limited  from  being 
"  defeated  or  destroyed;  and  further,  for  the  establishment  of  such  son  as 
"  shall  bond  fide  engage  in  the  mercantile  line,  my  request  and  will  tey  my 
u  estate  of  Fullincoi,  with  its  appendages,  together  with  the  .quay  and 
"  several  warehouses  heretofore  employed,  should'  be  granted  on  a  lease, 
u  during  the  life  and  residence  of  whatever  grandson  may  be  fixed  for  the 
«  above  purpose,  together  with  the. manorial  rights  and  privileges  at  the 
"  manor,  as  his  residence  and  occupancy  at  least  fix  months  every  year, 
"  determinable  on  the  decease  of  such  grandson,  unless  such  should  leave 
"  male  issue  lawfully  begotten,  and  bring  up  such  son  in  the  mercari- 
"  tile  line,  when  my  will  is*  the  like  shouifl  enjoy  and  possess  the  afbre- 
"  said  Fullincot  and  appurtenances,  the  quay,  Warehouses,  and  manorial 
u  rights  and  privileges  as  hereby  gtantedtohis  father,  tinder  the  like  limita- 
"  iions,  otherwise  the  whole  to  fall  into,  the 'possession  of  my  right  heirs/' 
The  testator,  died  shortly  after  the  date  of  his.  will,  leaving  Humphrey  Sib* 
thorp  his  heir  at  law,  who  entered  into ,ih«  possession  of  the  estates,  and  con- 
tinued in  such  possession  till  his  death,  on  the  25th  April,  1813.  Hum- 
phrey Sibthorp,  the  son,  left  Coningthy .  Waldo  Sibthorp,  his  eldest  son  and 
heir,  (who  entered  into  the  possession  of  the  estates),  and  the  said  Coning*- 
by  Waldo  Sibthorp  and  Susanna  Sibthorpt  bis  executors. 

The  bill  was  filed  by  the  President  and  Scholars  of  the  College  of  St. 
Mary  Magdalen,  Oxford,  against  Commgtby  Waldo  Sibthorp  and  Smanna 
$ibthorp,  and  after  reciting  the  testator's  will,  and  the  facts  above  noticed, 
stated  that  "  Humphrey  Sibthorp,  the  son,  and  Montague  Cholmeley,  the 
soiwo-law  of  the. testator,  both  declined  to  accept  the  benefit  of  the  bequest, 
or  charge  of  tjie  sums  of  money  by  the  said  will  directed  to  be  raised  for 
the  bringing  up  a  son  of  them  the  said  Humphrey  Sibthorp  or  Montague 
Cholmeley,  in  the  trade  or  business  of  a  merchant ;  and  that  the  said  Mon- 
tague Cholmeley  had  since  died;  and  that  by  reason  of  the  said  Humphrey 
Sibthorp,  the  son,  and  Montague  Cholmeley,  so  declining  or  refusing  as 
aforesaid,  the  bequest  over  of  the  said  sums  to  or  in  favour  of  the  plaintiffs 

YOL.  II.  F 
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Esch.Ch.in 
1827. 

Mayor 

v. 
Nixok. 


*!•  an  information.    That  there  were  certainly  some  cases, 
such,  for  instance,  as  Moggeridge  v.  ThackweU(p)9  in  which 

(a)  3  Bro.  C.  C.  517;  1  Ves.  J.  464. 

took  effect,  and  that  they  thereupon  became  entitled  to  receive  and  be 
paid  the  same;  and  stating  that  the  corporate  name  or  style  of  the  plain- 
tifls  was  not  accurately  and  properly  described  in  the  will,  inasmuch  as 
their  corporate  name  was  the  President  and  Scholars  of  the  College  of 
St.  Mary  Magdalen,  in  the  University  of  Oxford,  but  that  there  was  no 
other  College  in  the  said  University,  the  name  or  title  of  which  had  any 
resemblance  to  or  could  be  mistaken  for  Magdalen  College;  and  praying 
that  the  defendants  might  be  decreed  to  raise  and  pay  to  the  said  plaintiffs 
the  said  several  principal  sums  or  legacies,  together  with  interest  from  such 
time  as  it  should  appear  to  be  due. 

The  defendants  by  their  answer  submitted,  that  if,  under  the  circum- 
stances therein  mentioned,  Humphrey  Sibthorp,  the  son,  and  the  said 
Montague  Cholmcley  should  be  considered  as  having  refused  to  accept 
the  benefit  of  such  legacies,  that  the  bequest  over  of  the  said  sums  of 
money  did  not  take  effect  in  favour  of  the  plaintiffs,  and  that  the  said  plain- 
tiffs did  not  become  entitled  to  receive  the  same ;  and  the  defendants 
submitted,  whether  such  bequest  over  was  not  altogether  void,  or,  if  not 
void,  to  whom  or  in  whose  favour  and  at  what  period  the  same  could  be 
considered  as  having  taken  effect,  if  the  same  ever  did  take  effect. 

The  cause  was  heard  before  the  Vice  Chancellor,  on  the  9th  of  June, 
1818,  and  it  was  referred  to  Mr.  Thomson,  one  of  the  Masters  of  the  Court, 
to  inquire  whether  there  was  any  corporate  body  in  Magdalen  College, 
Oxford,  answering  the  description  of  Fellows  and  Demys,  and  if  not, 
what  was  the  constitution  of  Magdalen  College,  and  who  were  the  compo- 
nent parts  and  members  thereof. 

The  Master  made  his  report  in  May,  1820,  whereby  he  certified  that 
mere  was  not  any  corporate  body  in  Magdalen  College,  Oxford,  answering 
the  description  of  Fellows  and  Demys,  but  that  the  corporate  name  and 
style  of  the  said  College  was,  the  President  and  Scholars  of  St.  Mary 
Magdalen  College  in  the  University  of  Oxford,  and  that  the  component 
parts  and  members  thereof  were,  a  president,  forty  fellows,  thirty  scho- 
lars (called  demies),  a  steward,  four  chaplains,  eight  long  clerks,  an  or- 
ganist, sixteen  choristers,  a  school-master,  an  usher,  a  manciple,  two 
cooks,  a  page,  and  two  porters. 

The  cause  was  heard  on  farther  directions  before  his  Honor  the  Vice 
Chancellor,  on  the  18th  of  July,  1820,  when  the  Court  declared  that  the 
legacy  of  500/.  and  the  three  several  legacies  or  sums  of  400/.  bequeath- 
ed by  the  will  of  Humphrey  Sibthorp,  the  father,  were  inteuded,  by  the 
said  testator,  for  the  permanent  benefit  of  the  Fellows  and  Demys  of 
Magdalen  College,  Oxford;  and  it  was  referred  to  the  Master  to  compute 
interest,  after  the  rate  of  4/.  per  cent,  per  annum,  from  the  time  such  lega- 
cies respectively  became  due;  and  it  was  ordered  that  the  defendants 
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the  next  of  kin  disputed  the  charity,  and  there  the  Attor-  Exch- ch- in  EQ- 
ney-General  had  been  made  a  defendant  for  the  purpose  ^ 

of  affirming  the  charity;  but  not,  as  in  the  present  case,  of        Mavok 
claiming  in  opposition  to  it.  Won 

For  the  plaintiff  it  was  insisted,  that  there  wpre  many 
instances  of  bills  filed  on  behalf  of  charities ;  and  Chitty 
v.  Parler(a),  Wellbeloved  v.  Jones (b),  were  cited;  and 
it  was  stated,  that,  in  the  latter  case,  the  bill  was  after- 
wards amended,  and  the  Attorney-General  made  a  de- 
fendant. 

The  Lord  Chief  Baron  expressed  his  recollection  that 
there  were  many  cases  where  similar  bills  had  been  filed, 
and  his  opinion,  that  it  would  be  extraordinary  if  a  per- 
son should  not  be  at  liberty  to  file  a  bill  for  payment  of  a 
legacy  bequeathed  to  a  parish  for  charitable  purposes; 
and  he  decreed  for  the  plaintiffs  in  the  present  case :  but  in 
consequence  of  the  offer  to  transfer,  made  by  the  defend- 
ant, as  stated  in  the  answer,  and  proved  in  the  cause,  and 
the  reason  for  not  accepting  which  by  the  plaintiffs  did 

(0)  4  Bio.  C.  C.  38.  (6)  1  Sim.  &  Stuart,  40. 

should  pay  onto  the  plaintiffs  the  said  legacy  of  500/.,  and  the  said  three 
several  legacies  or  sums  of  400/.,  and  what  the  Master  should  compute  for 
interest  thereon,  together  with  the  costs  of  the  suit  to  be  taxed  by  the 
Master. 

From  this  decree  the  defendants  appealed  to  the  Lord  Chancellor. 

On  the  argument  of  the  appeal,  the  Lord  Chancellor  was  of  opinion 
that  the  Attorney-General  ought  to  have  been  a  party  to  the  suit,  and 
that  the  record  ought  to  have  been  in  the  form  either  of  an  information, 
or  of  a  bill  and  information. 

The  order  was,  "  That  the  said  petition  of  appeal  do  stand  over,  with 
liberty  for  the  plaintiffs  to  amend  their  bill,  by  making  the  same  a  bill  and 
information,  or  an  information  only,  as  they  shall  be  advised  (a). 

The  pleadings  were  subsequently  amended,  by  converting  the  bill  into 
an  information  by  the  Attorney- General,  at  the  relation  of  the  President 
and  Scholars  of  the  College  of  St.  Mary  Magdalen,  Oxford. 

(a)  See  a  ihort  note  of  this  case,  1  Russell,  154. 

F  F  2 


68  CASES  IN  THE  EXCHEQUER, 

Exch.Ck.inEq.  not  appear,  held,  that  the  defendant  was  entitled  to  his 
y     costs  (a). 

Mayor 

Nixon.  The  decree  directed  the  costs  of  all  parties  to  be  taxed. 

The  costs  of  the  defendant  Nixon,  to  be  paid  to  him  by 
the  plaintiffs ;  the  plaintiffs  to  have  such  costs  repaid  out 
of  the  fund  in  Court.  Costs  of  all  other  parties,  including 
the  costs  of  the  plaintiffs,  to  be  paid  out  of  the  fund  in 
Court.  The  remainder  of  the  fund  to  be  transferred  to 
the  minister,  churchwardens,  and  overseers,  to  be  by 
them  distributed  according  to  the  trusts  of  the  wilL 

(a)  It  was  stated  that  the  plain-      without  payment  of  the  cost!  then 
tiffs  would  not  accept  the  transfer,      incurred. 


•  2  $t'  Williams  v.  Llewellyn. 

» 

On  a  wn  filed  to  x  HIS  was  a  bill  to  impeach  the  sale  and  conveyance  of 
sale  of  an  estate,  an  estate  from  the  plaintiff  to  the  defendant,  on  the  ground 
j£udepSed°f  of  fraud,  alleged  to  have  been  practised  by  the  defendant 

by  the  defendant   on  the  plaintiff. 

on  the  plaintiff;  *  # 

the  plaintiff  is  On  the  cause  now  coming  on  for  hearing,  Ludlow,  Ser- 
to  gfve  evidence  jcant,  and  Richards,  G,,  for  the  plaintiff,  admitted  that 
of  the  defend.     tjjey  were  not  jn  a  situation  to  ask  for  a  decree,  unless 

ant  s  having  J  %  * 

stood  in  the  re-  they  were  permitted  to  read  the  depositions  of  witnesses 
tomey  at  the       examined  on  the  part  of  the  plaintiff,  to  shew,  that  at  the 
with  a^vfeVo?'  t"ne  °^  ^e  Purchase,  the  defendant  was  and  acted  as  the"' 
raising  an  infer-  attorney  and  solicitor  of  the  plaintiff,  and  had  taken  ad- 

ence  that  he  had 

acted  fraudu-      vantage  of  that  character  to  impose  on  the  plaintiff. 

lently  by  taking 
advantage  of 

th^&^Th^'  Knight,  for  the  defendant,  objected  to  such  evidence 
having  been       being  read,  on  the  ground  that  it  tended  to  prove  a  fact 

such  an  attor- 
ney, not  be-       not  put  in  issue  by  the  pleadings. 

log  stated  or 
put  in  issue  by 

the  bill.  Alexander,   L.  C.  B.— The   real  question    is,  whe- 


MICHAELMAS  TERM,  8  GEO.  IV. 


09 


WlLLIAJIS 
V. 
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ther,  from  the  frame  of  the  pleadings,  the  defendant  is  not  Exch.Ch.i*Eq 

1827 
taken  by  surprise,  by  the  proposed  evidence;  for  the  fact 

of  his  being  employed  as  the  plaintiff's  attorney  not  being 
put  in  issue  by  the  bill,  he  could  not  suppose  that 
any  evidence  of  that  fact  would  be  adduced,  and  there- 
fore would  not  enter  into  any  evidence  to  rebut  that  testi- 
mony. I  know  my  Lord  Eldon  has  somewhere  said,  that 
where  a  purchase  is  made  by  a  person  standing  to  the 
vendor  in  the  relation  of  trustee  or  attorney,  if  the  sale 
is  afterwards  questioned,  it  must  lie  on  the  person  re- 
presenting that  character9  to  shew  that  he  had,  at  the 
time  of  the  purchase,  thrown  off  that  relation,  and  had  be- 
come adverse  to  the  parties  (a).  In  the  present  case  the 
bill  does  not  allege  that  the  defendant  was  the  attorney  or 
solicitor  at  the  time  of  the  purchase;  and  the  defendant 
had  therefore  no  opportunity  of  shewing  or  affirming  that 
the  relation,  if  it  ever  existed,  had  been  determined.  I 
think  for  this  reason,  that  the  evidence  cannot  be  re- 
ceived. 


The  plaintiff  submitted  to  have  his  bift  dismissed, 
without  prejudice  to  filing  a  new  bill. 


(a)  Language  to  this  effect  seems 
to  hare  been  used  in  Coles  v.  Tre- 
cotkkk,  9  Ves.  234.  Very  nu- 
merous decisions  are  to  be  found 
in  the  books  respecting  purchases 
by  trustees  and  solicitors  from  their 
cestui*  que  trust  and  clients,  and 
with  respect  to  gifts  from  clients  to 
their  solicitors,  in  which  the  same 
principle  is  stated.  The  more  impor- 
tant cases  seem  to  be  Fox  v.Mack- 
reth,  2  Bro.  C.  C.  400,  2  Cox,  320; 
Wkelpdale  v.  Cookson,  1  Ves.  9; 


Newman  ▼.  Payne,  2  Ves.  Jxm.  201; 
Campbell  v.  Walker,  5  Vest  678;  Ex 
parte  Lacey,  6  Ves.  625;  Ex  parte 
2k»n€tt,10Ves.381;  Morsev. Roy- 
al, 12  Ves.  371 ;  Saunderson  v.  Wal- 
ker, 13  Ves  601;  Clarke  v.  Swaile, 
2  Eden,  334;  Welles  v.  Middle  ton, 
1  Cox,  112;  Huguenin  v.  Basely, 
14  Ves.  273;  Harris  v.  Treemen- 
here,  15  Ves.  40 ;  Wood  v.  Dounes, 
18  Ves.  120;  Dowries  ▼.  Graze- 
brook,  3  Meriv.  207;  Bellew  r. 
Russell,  1  Ball  &  B.  104. 
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A  solicitor  has  a 
lien  for  his  costs 
on  a  fund  in 
Court,  produced 
by  his  exertions; 
and  therefore, 
where,  on  a  bill 
lor  discovery  in 
aid  of  a  defence 
at  law,  an  in- 
junction was 
granted,  on 
terms,  one  of 
which  was,  the 
payment  of  mo* 
ney  into  Court, 
and  an  answer 
was  afterwards 
filed,  and  the 
action  at  law 
being  subse- 
quently tried,  a 
verdict  was 
found  for  the 
defendant:  it 
was  held,  that 
the  solicitor  for 
the  defendant 
in  equity  had  a. 
lien  on  the 
fund,  for  the 
costs  of  the  dis- 
covery.    But 
where  the  solid- 
tor  putting  in  the 
answer  was  re- 
moved, and  his 
demand  paid, 
and  another  so- 
licitor employed, 
it  was  consider- 
ed that  the  fund 
was  exonerated 
to  that  extent, 
and  that  the  lat- 
ter solicitor  had 
not  any  lien  for 
the  costs  of  the 
former  solicitor, 
though  paid  by 
him. 


BEFORE  THE  WHOLE  COURT  (a). 


Irving  and  Others  t>.  Viana. 

CAMPBELL  and  Richards,  G.,  moved  that  the  Ac- 
countant-general might  be  directed  to  transfer  to  the  plain- 
tiffs, a  sum  of  Bank  Aunuities,  purchased  with  the  money 
paid  into  Court  by  the  plaintiffs,  in  trust,  to  abide  the  event 
of  the  suit,  and  that  the  plaintiffs  might  be  at  liberty  to  set 
off  the  costs  of  the  action  at  law  against  Pratt,  against  the 
costs  of  the  discovery  in  this  case  (6). 

Phi&more,  for  Messrs.  Wainwright,  the  solicitors  of  the 
defendant  Viana,  admitted  the  gross  misconduct  of  the  de- 
fendant, who  had  imposed  on  his  solicitors,  and  induced 
them  to  believe  that  he  had  a  just  case:  but  insisted  that 
the  solicitors  had  a  lien  on  the  fund  for  their  costs  of  the 
discovery  in  this  case;  and  for  this  he  cited  Fowler's  Prac* 
tice  (c):  that  this  was  not  a  mere  case  of  mutual  set-off,  the 
action  at  law  being  against  only  one  under-writer  ( Pratt )% 
whilst  the  bill  of  discovery  was  filed  by  several  under- 
writers ;  and  it  had  been  decided,  that  where  there  were 
costs  in  equity  and  at  law,  due  from  the  opposite  parties, 
the  Court  would  not  set  off  the  costs  at  law  against  those 
in  equity,  if  the  solicitor  in  equity  claimed  a  lien  on  the  lat- 
ter. Smith  v.  Broklesby  (d). 

Campbell,  in  reply,  contested  the  lien  of  Messrs.  Wain- 


(a)  Except  Mr.  Baron  Vavghan, 
who  was  absent  on  Circuit. 

(b)  See  this  case  reported  on 
other  points  M'Cleland  &  Younge, 
563;  ante,  Vol.  1,  p.  416.  The  ac- 
tion at  law  brought  by  the  defend- 
ants in  equity  having  come  on  to 


be  tried  in  the  Court  of  Common 
Pleas,  a  verdict  was  found  for  the 
defendants  at  law,  the  plaintiffs  in 
equity. 

(c)  Vol.  2,  p.  294-5. 

(d)  1  Anst,  61. 
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wright  on  the  fund;  and  insisted,  that,  if  there  were  any  Exch.Ch.mEq. 

•  1827* 

lien,  it  extended  to  business  dortp  by  them  only,  and  not  *  ^ 

to  the  costs  of  Mr.  Annesley,  a  former  solicitor  of  the  de-%       Irving 

fendant,  whose  demand  had  been  paid  by  Messrs.  Wain-        via'na* 

tcright  on  succeeding  him. 

Alexander,  L.  C.  B. — There  is  not  the  slightest  ground 
for  casting  any  imputation  on  Messrs.  Wainwright  §  Co. 
who  are,  I  believe,  persons  of  the  first  respectability;  their 
character  stands  wholly  clear  of  this  transaction.  It  has 
been  contended,  that  Messrs  Wainwright  have  alien  on  the 
fund  for  their  costs  of  the  bill  of  discovery.  Now,  if  the  costs 
belonged  to  the  party  himself,  nothing  could  be  more  just 
than  that  they  should  be  set  off  against  the  costs  at  law. 
Messrs.  Wainwright  can  have  no  lien  except  on  the  costs  in 
Equity,  which  would  be  payable  to  their  client,  in  respect  of 
what  they  themselves  have  done  in  Equity.  A  great  part  of 
the  business  appears  to  have  been  done  by  another  solici- 
tor, and  his  demand  seems  to  have  been  satisfied*  It  would 
be  carrying  the  rule  beyond  all  principle,  and,  as  far  as  I 
understand,  beyond  all  practice,  to  extend  the  lien  to  any 
other  costs  than  those  actually  incurred  by  Messrs.  Wain- 
wright. 

Hullock,  B. — I  am  of  the  same  opinion.  The  present 
case  may  be  decided  on  its  peculiar  circumstances,  without 
reference  to  what  is  the  practice  in  either  of  the  other 
Courts.  It  will  be  found,  on  reference  to  the  cases,  to  be 
an  admitted  principle,  that  where  an  attorney  by  his  exer- 
tions has  gained  some  benefit  for  his  client,  he  shall  not 
be  deprived  of  his  lien  on  a  fund  produced  by  those  exer- 
tions. In  the  present  case,  if  there  were  any  lien  on  the  fund 
for  the  costs  of  the  discovery,  that  lien  was  the  lien  of  Mr. 
Anneshy ;  and  the  fund  seems  to  have  been  exonerated  from 
that  lien,  by  payment  to  him  of  his  demand.     It  would  be 
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Exch.  ca.  in  Eq.  rather  extraordinary  to  hold  that  the  fund,  being  once  ex- 
.     onerated  from  the  lien,  should  be  again  subjected  to  alien 
Irving      #  on  behalf  of  another  attorney. 

v. 

VlANA. 

Garrow,  B.,  concurred. 

The  parties  subsequently  agreed,  that  Messrs.  Wain- 
wright  should  be  paid  out  of  the  fund  the  costs  incurred 
during  the  time  they  were  the  solicitors  of  the  defendant. 


Attwood  v.  Small. 


Gray's  Ikh 

Hall, 

SUtmgi  after 

actus. 

Dec  ISM. 

Where  a  great  AN  this  case,  four  hundred  and  seventy-one  exceptions 
captions  were  had  been  taken  by  the  plaintiff  to  the  answer  of  the  de- 
taken  to  an  an-  fendant.     Before  the  exceptions  came  on  to  be  argued, 

swer,  and  short-  ... 

ly  before  the  ar-  the  defendant  gave  notice  of  his  intention  to  submit  to 
fendant  submit-  them  without  argument;  and  the  exceptions  were  set  down 
XthSS     pro  forma,  and  allowed. 

sequence  of 

urged'  thaTuie  Lovat,  for  the  plaintiff,  submitted  that  the  ordinary  costs 
answer  was        on  fae  allowance  of  exceptions  were  most  inadequate  in 

clearly  evasive,  .... 

and  that  the  or-  the  present  instance,  it  being  evident  from  the  great  num- 
were  greatly  in-  ber  of  exceptions  that  the  answer  was  evasive,  and  the 
AelJo^refol-  conduct  of  the  defendant  vexatious;  and  he  pressed  for 

ed  to  give  extra    taxed  COStS. 
cost*,  but  reserv- 
ed the  conrider- 

untiithe  hearing  Skarpe,  for  the  defendant,  opposed  the  application,  con- 
of  the  cause.        tending  that  no  unnecessary  delay  or  expense  had  been 

occasioned  by  the  defendant,  who,  the  moment  the  excep- 
tions had  been  examined,  had  given  notice  of  his  intention 
to  submit  to  them. 

The  Lord  Chief  Baron  observed,  that,  in  practice,  he 
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had  very  frequently  known  parties  submit  to  answer  nu-  E*ch* Ch- in  Ev- 
merous  exceptions,  because  it  was  evident  that  some  few 
of  them  would  at  least  be  allowed.  And  he  would  not 
make  any  orders  for  the  payment  of  extra  costs,  without 
hearing  the  exceptions.  At  the  same  time  he  was  dispos- 
ed to  reserve  the  costs  of  the  exceptions  till  the  hearing  of 
the  cause. 


The  other  Barons  concurred. 


Geay's  Inn 

Hall* 
SUtingt  after 

SlRDEFIELD  V.  PRICE.  ^  Te™' , 

Dec.  17th. 

k  HIS  suit  was  instituted  by  a  person  claiming  to  be  a  On  a  bill  by  a 

creditor  in  respect  of  two  several  promissory  notes,  and  a  ^  executor,  for 

memorandum,  or  I.O.U.,  against  executors,  for  payment  of  gjJJJJ1  jj^ 

his  debt  and  the  usual  accounts  of  the  debtor's  estate,  account  of  the 

The  answer  questioned  the  validity  of  the  debt,  and  stated  the  Court,  in 

circumstances  inducing  a  presumption  of  satisfaction.  SlnTaVmbTre- 

At  the  hearing,  the  Court  feeling  some  doubt  on  the  fP«ctin8,  *«  Ta" 

e>  °  #  lidityofthe 

subject,  retained  the  bill  for  a  year,  with  liberty  for  the  debt,  retained 

plaintiff  to  bring  an  action  at  law.     The  plaintiff  accord-  y4r,  with  liber- 

ingly  brought  an  action  in  the  Court  of  Common  Pleas,  jffff£  2f^" 

to  which  the  defendant  pleaded  the  general  issue,  and  action.  And  the 

.         ,  ._.     .       .  r  &  statute  of  limi- 

alSO  the  Statute  Of  limitations.  tations  having 

The  first  note  was  dated  the  12th  March,  1817,  for  {££  ^fift 
200/.,-  the  second,  the  21st  June,  1817,  for  the  like  sum;  of *« t>iU  «■* 

'  *  '  the  decree,  the 

and  the  I.  O.U.  was  dated  a  few  days  subsequently,  and  Court  restrained 

was  for  100/.     The  bill  was  filed  on  the  26th  March,  from  insisting 
1823  at  *aw  on  *^e 


benefit  of  that 
statute. 


Jervis  and  Parker,  T.,  now  moved,  on  the  part  of 
the  plaintiff,  that  the  defendant  might  be  precluded 
from  availing  himself  at  law  of  the  statute  of  limitations, 
contending  that  the  bill  having  been  filed  within  the  six 
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E*ch.  ch.uEq.  years,  the  Court  would  not  allow  the  statute  to  be  used  at 

law  as  a  defence  to  the  action.  That  the  defendant  at 
law  having  pleaded  the  statute,  the  plaintiff  could  only  re- 
ply specially  a  promise  within  six  years,  which  could  not  be 
done  in  this  case,  and  could  not  be  proved.  That  the 
Judge  at  law  would  not  try  the  case  intended  to  be  tried  by 
this  Court,  as  the  issue  would  be  an  immaterial  one. 

Martin,  H.,  for  the  defendant,  opposed  the  motion, 
and  insisted  that  the  Court,  in  pronouncing  its  decree,  left 
the  party,  whose  legal  right  was  denied  by  the  answer,  to 
make  out  his  case  at  law.  And  that  where  the  Court  left 
a  party  to  bring  his  action,  it  did  not  intend  to  deprive  the 
other  party  of  any  defence  which  he  might  have  at  law. 
That  a  very  material  distinction  subsisted  between  cases 
in  which  the  Court  left  the  party  to  bring  an  action  at  law, 
and  where  the  Court  directed  an  issue  or  action  at  law ;  the 
Court,  in  the  latter  case,  taking  care  that  no  legal  objection 
in  point  of  form  should  be  made,  but  not  so  providing 
in  the  former. 

Alexander,  L.  C.  B. — I  understand  the  case  to  be  this: 
The  bill  seeks  to  enforce  the  payment  of  three  several  notes, 
and  the  equity  raised  to  support  this  bill  is  a  general  ac- 
count and  administration  of  assets.  Now,  this  being  the 
equity  here,  the  suit  is  brought  to  a  hearing,  and  a  decree 
made  for  an  account.  It  happens,  that  in  the  interval  be- 
tween the  filing  of  the  bill  and  the  decree,  the  statute  of 
limitations  takes  effect.  The  bill  was  filed  on  the  26th 
March,  1823,  the  first  note  being  dated  the  12th  March, 
1817,  and  as  to  which,  therefore,  the  remedy  was  clearly 
barred  by  the  statute  before  the  bill  was  filed.  As  to  the 
other  instruments,  however,  the  statute  did  not  accrue  till  af- 
ter the  filing  of  the  bill.  It  would  be  in  the  highest  degree  un- 
just, and  would  be  contrary  to  all  the  practice  of  this  Court, 
and  to  the  merits  of  the  case,  if  the  defendant  were  to  be  al- 
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loved  to  avail  himself  of  the  statute  as  to  the  two  last  notes.   £«*•  Ch. *»  E4i- 

1827. 
As  I  would  have  made  a  decree  for  the  payment  of  them     „  '  v 

at  the  hearing  had  this  been  a  clear  legal  demand,  and  an     Sirdefield 

objection  had  not  been  made  to  it  in  the  course  of  the        pmce. 

proceedings,  I  will  not  permit  the  party  now  to  set  up  the 

statute  which  has  accrued  6ince  the  filing  of  the  bill.     If 

there  be  any  stated  account,  as  alleged  by  the  answer, 

that  will  be  a  good  defence  at  law.  # 

Ordered,  that  the  defendant  be  restrained 
from  insisting  at  law  upon  the  statute  of  li- 
mitations, with  regard  to  the  note,  dated  the 
21st  June,  1817,  and  to  the  subsequent  de- 
mand for  1002.  (a). 


(a)   It  appeared  subsequently,  at  law  in  such  a  case.  Anon.l  Vem. 

that  the  bill  was  not  a  bill  for  die  73. 

general  administration  of  assets,  but  A  bill  depending  six  years,  is  not 

confined  to  the  plaintiff's  particular  sufficient  to  take  a  debt  out  of  the 

demand.  statute.  Anon.  2  Atk.  1 .    See  also 

The  statute  of  limitations  attach*  Lake  v.  Hayes,  1  Atk.  282.    Sturt 

es  a  demand  pending  a  suit  in  equi-  v.  Mellish,  2  Atk.  615.  Craddock  v. 

ty  for  the  same,  and  the  Court  will  Monk,  1  Ch.  Rep.  205. 
not  suffer  the  statute  to  be  pleaded 

s 

Gray's  Inn 
Hall, 

Sittings  after 
Term. 

Kilby  v.  Stanton  and  Another.  ^Tom™' 

I  HE  defendants  were  the  executors  of  a  Mr.  Stanton,  Two  executors 
deceased,  between  whom  and  the  plaintiff  various  accounts  J^JJ^J1^ 
and  transactions  had  taken  place.     Only  one  of  the  de-  other  declined  to 

set  *  &n  Action 

fendants  (Stanton)  had  proved  the  will  of  the  testator,  was  commenced 

by  the  acting 
executor  against 
a  debtor  to  the  testator,  and  the  rale  of  law  requiring  all  the  executors  to  join,  the  action  was  brought 
in  the  name  of  both  executors.  On  a  bill  filed  by  the  debtor,  he  obtained  the  common  injunction 
fee  want  of  answer.  The  acting  executor  subsequently  put  in  an  answer,  and  on  an  affidavit  that 
the  other  executor,  who  resided  abroad,  refused  to  act  or  to  put  in  any  answer,  .the  Court  granted  an 
order  nisi  to  dissolve  the  injunction. 

The  Court  allowed  an  affidavit  sworn  before  a  commissioner  of  the  Court  of  Exchequer,  in  Ire* 
land,  to  be  read. 
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Exch,  Ck.inEq.  the  other  defendant,  who  was  a  Catholic  bishop,  declining 

to  act  or  interfere. 

The  defendant  Stanton,  considering  the  plaintiff  in 
equity  to  be  indebted  to  the  testator,  brought  an  action  at 
law  in  the  joint  names  of  himself  and  his  co-executor, 
against  the  plaintiff,  for  the  recovery  of  the  debt.  Upon 
which  the  plaintiff  filed  his  bill  for  an  account  of  the  deal- 
ings and  transactions  between  him  and  the  testator,  anjl 
for  an  injunction  to  restrain  the  action  at  law. 

The  common  injunction  was  obtained  for  want  of  an 
answer. 

The  defendant  Stanton  subsequently  put  in  a  full  an- 
swer, but  the  other  defendant,  alleging  that  it  was  contrary 
to  his  religious  principles  to  interfere  in  secular  matters, 
refused  to  put  in  any  answer,  or  to  interfere. 

Jervis  and  Rolfe,  now  moved,  on  the  part  of  the 
defendant  Stanton,  for  an  order  nisi  to  dissolve  the  in- 
junction, urging,  that  though  the  other  defendant  had, 
in  compliance  with  the  rule  of  law,  which  required  that 
every  executor  should  be  joined,  been  made  a  co-plaintiff  in 
the  action  at  law,  yet  he  was  a  mere  formal  party,  and  had 
never  in  any  manner  acted.  That  the  executor  who  had 
proved  had  no  power  or  control  over  the  other  executor ; 
and  therefore,  in  every  case  of  a  like  nature,  the  party 
filing  a  bill  would  necessarily  get  the  common  injunction 
as  of  course;  and  the  action  might  be  stayed  for  ever. 

The  motion  was  supported  by  an  affidavit  of  a  Mr.  Fitz- 
gerald, that  he  had  taken  a  copy  of  the  bill  to  the  defend- 
ant Trant,  the  Catholic  bishop  of  Limerick,  who  said  he 
knew  nothing  of  the  late  Mr.  Stanton's  affairs ;  that  he  had 
never  been  required  to  act  as  an  executor;  and  that  it  was 
contrary  to  his  conscience  to  interfere  in  secular  matters ; 
and  that  he  would  not  put  in  any  answer. 
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The  affidavit  appeared  to  have  been  sworn  before  a  Exch.Ck.inEq. 

1827* 
commissioner  of  the  Exchequer. 


KlLBY 


Knight,  in  opposition  to  the  motion,  contended,  that  Stanton. 
the  plaintiff  in  equity  and  defendant  at  law  was  clear- 
ly entitled  to  an  answer  from  both  defendants,  unless 
one  of  them  disclaimed.  That  there  was  no  evidence 
that  the  other  disclaimed,  the  affidavit  not  even  stat- 
ing the  belief  of  the  parties  making  it,  and  the  answer  of 
the  other  defendant  not  even  referring  to  it.  That  the 
affidavit  could  not  be  admitted,  not  having  been  sworn  be- 
fore a  magistrate. 

Alexander,  L.  C.  B. — The  present  application  ap- 
pears to  me  to  be  one  of  very  great  importance  with  re- 
spect to  the  practice  of  the  Court,  and  I  believe  it  to  be 
quite  a  new  question ;  before,  therefore,  I  make  any  order 
on  the  subject,  I  shall  think  it  necessary  to  consult  with 
the  other  equity  Judges. 

I  take  it  to  be  a  general  rule  that  all  parties  who  join 
in  an  action  at  law  must  answer  a  bill  filed  to  restiain  that 
action;  whether,  however,  the  Court  will  adhere  to  that 
rule,  in  a  case  where  the  parties  do  not  voluntarily  join  in 
such  action,  but  are  made  parties  in  consequence  of  the 
rule  of  law,  which  requires,  in  actions  by  executors,  not 
only  the  acting  executor,  but  also  an  executor  who  has  not 
proved  the  will  or  renounced,  and  even  an  infant  executor, 
to  \fe  joined  as  plaintiffs,  is  an  important  question.  A  very 
a  jba4  fea&en  is  .Resigned  for  the  rule  at  law,  viz.  that  the  ex- 
ecutors may  afterwards  recal  their  renunciation,  and  prove 
the  will.  However,  it  is  a  settled  rule,  which  compels  the 
executors  to  be  joined  in  the  present  case. 

Now,  when  the  action  is  brought  by  executors,  and  the 
transactions  took  place  in  the  testator's  lifetime,  the  pro- 
bability is,  that  the  executors  know  nothing  of  the  trans- 
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Exch.  Ch.  in  Eq.  actions.     But  the  rule  being,  as  I  have  said,  a  general  rule, 

I  shall  take  time  to  speak  with  the  other  Judges. 

On  this  day,  the  Lord  Chief  Baron  said  he  had  considered 
the  case,  and  consulted  with  one  of  the  Judges  in  the  Court 
of  Chancery,  who  was  likely  to  have  had  many  such  cases 
before  him;  and  the  result  was,  that  he  was  satisfied  he 
ought  to  receive  the  affidavit,  and  to  grant  the  order  nisi, 
that  order  being  limited  to  the  first  day  of  the  following 
Term. 


Decemb.  20M. 


END  OF  MICHAELMAS  TERM  AND  SITTINGS  AFTER. 
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MEMORANDUM. 


DURING  the  present  Term,  Sir  James  Scarlett,  Knt. 
King's  Counsel,  vacated  the  office  of  his  Majesty's  Attor- 
ney-General, and  was  succeeded  by  Sir  Charles  Wetherell, 
Knt.  (patent  of  precedence). 


EXCHEQUER  OF  PLEAS. 

1828. 

Evans  v.  Ogilvie.  JUSik. 

X  RESPASS  quare  clausum /regit,  and  for  taking  and  Where  to  tres- 

.,       ,  ,  i»*.i_        l   •        pass  fftiarecte*- 

carrymg  away  the  dung,  compost,  and  manure  of  the  plain-  9Umfregitt  the 

defendant  plead* 
ed  a  custom  applicable  to  all  farms  within  the  parish,  which  were  not  exempted  by  special  agree- 
ment or  otherwise,  and  the  plaintiff  traversed  the  custom  generally :  Held,  that  it  was  not  competent 
for  the  plaintiff  to  prove  that  his  particular  farm  was  exempted  by  special  agreement  or  otherwise. 
The  proper  mode  of  availing  himself  of  such  a  defence  would  have  been  to  have  confessed  the 
custom,  and  avoided  it,  by  shewing  that  the  exception  applied  to  his  farm. 
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Exch.  of  Picas,  tiff.     Second  count,  de  bonis  asportatis.     The  defendant 
~  *         pleaded  the  general  issue,  not  guilty,  and,  amongst  others, 
a  plea  of  custom  applicable  to  all  farms  within  the  parish 
where  the  lands  were  situated,  (not  being  exempted  there- 
from by  any  special  agreement  or  otherwise,)  for  the  in- 
coming tenant  to  enter  the  premises,  and  take  the  dung 
&c,  and  so  justified  the  trespass,  averring  that  the  lands 
were  not  exempted  by  special  agreement  or  otherwise.  The 
plaintiff  traversed  the  custom,  and  newly  assigned  in  the 
usual  form.     The  rejoinder. took  issue  upon  the  traverse, 
and  the  defendant  pleaded  not  guilty  to  the  new  assignment. 
At  the  trial,  before  Warren,  C.  J.,  at  the  Chester  Assizes, 
the  plaintiff  having  proved  the  trespass,  the  defendant  call- 
ed witnesses  in  support  of  the  custom.    In  the  course  of 
which  evidence,  a  book  was  produced  by  a  late  steward  of 
the  plaintiff's  landlord,  stating  the  terms  under  which  the 
plaintiff  held ;  but  which,  not  being  signed  or  stamped, 
was  objected  to  by  the  counsel  for  the  defendant,  who  con- 
tended that  it  was  not  admissible  in  evidence,  to  prove  that 
the  land  was   held  under  an   agreement.     The  learned 
Judge,  however,  received  the  evidence,  and,  in  his  sum- 
ming up,  told  the  Jury,  upon  the  authority  of  Borasion 
v.  Green  (a),  that  the  custom  could  not  apply,  it  appearing 
that  the  farm  was  held  under  an  agreement;  and  directed 
them  to  find  a  verdict  for  the  plaintiff  with  nominal  dama- 
ges: and  the  Jury,  under  his  direction,  having  found  the 
existence  of  the  custom,  for  the  purpose  of  saving  expense 
to  the  parties,  the  learned  Judge  gave  leave  to  the  counsel 
to  apply  to  this  Court  to  enter  a  verdict  for  the  defendant 

Lloyd,  ih  Michaelmas  Term,  moved  accordingly,  and 
obtained  a  rule  nisi  upon  two  grounds :  first,  that  the  plain- 
tiff by  his  replication,  which  traversed  the  custom,  had 
admitted  that  the  land  was  not  held  by  agreement  or  other- 

(«)  16  East,  71. 
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wise,  and  that  the  form  of  the  pleadings  precluded  him  Exch.  of  Pleat, 
from  giving  evidence  of  that  fact;  and  secondly,  that  if     v  *8g8,  ^ 
such  evidence  could  be  received,  the  book  was  not  admis-        Evans 
sible  for  that  purpose. 


Jervis,  J.,  (with  whom  was  Temple)  now  shewed  cause. — 
It  will  be  unnecessary  to  enter  into  the  second  objec- 
tion, if  the  first  be  well  founded;  for  although  the  book 
may  be  admissible  per  se,  it  cannot,  if  the  first  objec- 
tion be  decided  against  him,  avail  the  plaintiff  upon  this 
record.  The  main  question  therefore  for  the  considera- 
tion of  the  Court  is,  whether,  by  the  form  of  the  record, 
the  plaintiff  is  precluded  from  shewing  that  the  farm, 
upon  which  the  trespass  was  committed,  was  held  under  a 
special  agreement;  and  to  which,  therefore,  the  custom 
could  not  apply.  Now  that  question  will  depend  upon  this : 
whether  the  allegation,  that  the  farm  was  not  exempted  from 
the  custom  by  any  special, agreement  or  otherwise,  to  be 
found  in  the  defendant's  plea,  be  or  be  not  traversable,  or 
whether  it  be  or  be  not  an  immaterial  averment.  The  best 
test  by  which  that  proposition  can  be  tried,  is,  whether  the 
plea  would  have  been  good,  had  that  allegation  been  omit- 
ted; for  if  the  averment  be  immaterial,  the  plaintiff  cannot 
be  precluded  from  producing  evidence  to  disprove  it,  by 
having  traversed  the  custom  generally.  In  Trumpet  v.  Car- 
wardine  (a),  which  was  an  action  by  an  off-going  tenant 
against  his  successor,  for  obstructing  him  in  cutting  wheat, 
and  in  which  the  plaintiff  declared,  in  case,  upon  a  custom  in 
Herefordshire,  for  tenants  who  quit  at  Christmas  or  Can- 
dlemas to  reap  the  corn  sown  the  preceding  autumn; 
Yates,  J.,  held  that  custom  could  not  legally  extend  to  les- 
sees by  deed,  though  it  might  prevail  by  implication  in  the 
case  of  parol  agreements.  So  again  in  Boraston  v.  Green  (b), 
Lord  Ellenborough  said,  "  Custom  is  a  contract  which  the 

(a>  Cited  Douglas,  192.  (6)  16  East,  71. 

YOL.  II.  G 


v. 

OOILTIE. 


1828. 
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Exch.  of  Pleat,  law  raises,  in  the  absence  of  any  particular  contract  between 

the  parties."  Now,  inasmuch  as  the  Courts  are  bound  to 
take  notice  of  exceptions  which  the  law  makes,  such  ex- 
ceptions need  not  be  stated  in  pleading;  and  as  a  plea  of 
the  custom  generally,  without  the  limitation  contained  in 
this  plea,  would  not  have  been  disproved  by  evidence  of 
such  an  exception  as  the  present,  it  necessarily  follows 
that  the  allegation  is  immaterial. 

Hullock,  B. — It  will  be  unnecessary  to  pursue  the  ar- 
gument upon  the  second  point ;  for,  as  the  record  is  framed, 
it  is  clear  that  the  plaintiff  is  precluded  from  proving  that 
the  lands  were  held  under  a  special  agreement.  By  the 
general  traverse  of  the  custom,  he  has  admitted  that  no 
such  exception  as  is  stated  in  the  pleas,  applies  to  the  lands 
in  question ;  and  were  the  argument  for  the  plaintiff  to  pre- 
vail, a  defendant,  who  by  the  issue  is  led  to  expect  that  he 
will  be  called  upon  to  prove  the  custom  only,  might,  at  the 
trial,  be  met  with  evidence  of  an  exemption,  which  he  would 
not  be  prepared  to  rebut  Such  a  course  would  be  highly 
inconvenient,  and  I  am  clearly  of  opinion,  that  the  plain- 
tiff cannot  upon  this  record  resort  to  such  evidence.  Had 
he  intended  to  avail  himself  of  that  defence,  he  should 
have  confessed  the  custom,  and  avoided  it  by  stating  the 
exception. 

Per  Curiam. 

Rule  absolute  (a). 


(a)  Snape  v.  Manlet. 

Sped*] jtutiflca-  TRESPASS  quart  cknuumf regit,  &c.  and  for  cutting  down  and  carry- 
general  wage  ad-  ing  away  corn,  &c.  Pleas  not  guilty,  and  a  special  justification,  that  A.  B. 
mitted  to  auppon  ^  aeiae^  g^  0f  tne  doses,  and  demised  the  same  to  the  defendant 

for  one  year,  with  liberty,  if  the  corn  sown  upon  the  said  closes  was  not 
carried  away  at  the  end  of  the  term,  for  the  defendant  to  cut  and  carry 
away  two  thirds  of  such  wheat  corn  as  should  be  sown  on  fallow,  and 
half  of  that  sown  on  brush.  The  plaintiff  traversed  the  demise  with  such 
liberty ;  and  upon  that  issue  was  joined.    The  counsel  for  the  defendant 
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insisted,  that  they  might,  on  this  issue,  give  in  evidence  the  usage  of  the   Exch.  of  Pleas, 
country  as  to  this  method  of  taking  farms;  and  the  Judge  permitted  it ;  but  1 828. 

the  plaintiff,  upon  other  evidence,  ultimately  obtained  the  verdict.     Staf- 
ford Lent  Assizes,  1764,  cor.  Adams,  B.  from  the  MSS.  of  Mr.  Bearer  oft. 


RlGLEY,  Gent.  V.  DAYKIN.  Saturday, 

Jan.  25th. 

INDEBITATUS  assumpsit  for  an  attorney's  bill.    Plea,  where  a  being 

•*  *  f        desirous  of  raw- 

non  assumpsit.      At  the   trial,   before  Hobroyd,  J.,  at  fog  a  sum  of 
Nottingham,  the  following  appeared  to  be  the  facts  of  the  mortga^em- 
case: — The  defendant,  being  desirous  of  raising  the  sum  £°y*d  a£ra£e 
of  1,500/.  upon  mortgage,  employed  Fernhead,  an  attor-  purpose,  who 

/»         i  ...  .  ,  .         applied  to  A.,  an 

ney,  for  that  purpose,  who  being  unable  to  procure  that  attorney,  teii- 
sum  at  the  time,  applied  to  the  plaintiff,  who  was  also  an  J^e'time!  the 
attorney,  and  told  him  for  whom  the  money  was  wanted,  name  of  his 

...  .  ,.  principal,  and 

The  plaintiff  said,  that  he  had  a  client  who  was  willing  to  a.  agreed  to 
advance  1000/.,  if  a  surveyor,  to  be  appointed  by  him,  was  nJney^n  be- 
allowed  to  value  the  property,  but  that  he  himself  also  ^^^u 
must  view  it  on  behalf  of  his  client.     These  terms  were  the  negociatfon 
communicated  by  Fernhead  to  the  defendant,  and  acceded  defect  of  title:— 
to  by  him,  and,  in  consequence,  the  property  having  been  ^u\a  not  ^in- 
viewed  and  surveyed  by  the  plaintiff  and  his  surveyor,  it  tain. an  a5ti?n 
was  agreed  that  the  money  should  be  advanced  upon  mort-  his  fees,  ai- 
gage,  if  the  title  was  approved.     Abstracts  were  accord-  pr0ved  to  be 
ingly  furnished  by  Fernhead  to  the  plaintiff,  i,but  the  title  *J  JJJ^** 
having  been  objected  to,  the  negotiation  ultimately  failed,  borrower  to  pay 

.  the  expenses 

This  action  was  brought  to  recover  a  compensation  for  of  the  proposed 
business  done  upon  this  transaction.     No  objection  was  Course'bcin?  for 
made  to  the  reasonableness  of  the  charges  in  the  plaintiff's  |jjc  ftt^J1!y  of 
biD.     It  was  also  proved  by  two  attornies  of  respectability,  send  his  bin  to 
on  the  behalf  of  the  plaintiff,  that  it  was  the  practice,  the  former,  who, 
where  a  negociation  for  a  mortgage  went  off,  for  the  pro-  J^^biV*^ 
posed  borrower  to  pay  all  the  expenses,  the  course  being  commended  his 
for  the  attorney  of  the  lender  to  send  his  bill  to  the  at- 
torney of  the  borrower,  and  for  the  latter,  if  the  bill  were 

g2 
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Exch.  of  Pitas,  reasonable,  to  recommend  his  client  to  pay  it.  It  was 
1828^  proved,  however,  by  one  of  the  witnesses,  that  if  the  pro- 
posed borrower  were  insolvent,  although  no  instance  of 
the  sort  had  occurred  in  his  experience,  he  should  make 
out  the  bill  to  the  lender.  When  the  money  is  advanced 
upon  mortgage,  it  is  the  practice  for  the  borrower  to  pay 
all  the  expenses. 

Upon  these  facts,  a  verdict  was  taken  by  consent  for 
the  plaintiff,  for  the  amount  of  his  demand,  the  defendant 
being  at  liberty  to  move  to  enter  a  nonsuit,  if  the  objec- 
tion to  the  title  was  not  good,  or  if  the  action  was  not 
maintainable,  or  was  improperly  brought  in  the  name  of 
the  proposed  lender's  attorney. 

Denman,  C.  S.,  accordingly,  in  Michaelmas  Term,  mov- 
ed for  and  obtained  a  rule  to  shew  cause  why  the  verdict 
should  not  be  set  aside,  and  a  nonsuit  entered,  abandoning 
the  objection  applicable  to  the  title,  but  contending  that 
the  defendant  not  having  employed  the  plaintiff,  and  there 
being  no  evidence  of  a  promise  on  the  part  of  the  former 
to  remunerate  him  for  his  services,  the  plaintiff  could  not 
recover  against  the  defendant,  but  must  resort  to  his  ac- 
tion against  his  own  client,  the  proposed  lender. 

Balguy  and  Pennington  shewed  cause.  In  order  to  sus- 
tain the  present  action,  it  is  not  necessary  that  any  special 
agreement  should  be  proved,  for  if  the  defendant  be  liable, 
the  law  will  imply  a  promise.  The  evidence  of  the  usage  of 
the  profession,  where  the  mortgage  is  completed,  is  clear  and 
reasonable.  In  that  case  the  borrower  pays  all  the  expenses ; 
and  it  is  reasonable  that  he  should  do  so,  for,  as  the  mort- 
gage may,  at  the  caprice  of  the  mortgagor,  be  paid  off  at 
the  expiration  of  the  first  year,  were  the  mortgagee  to  pay 
but  part  of  the  expense,  he  would  in  many  cases  be  a  loser 
by  the  security.  Such  being  the  case,  the  Court  will  re- 
cognise the  usage  of  business,  if  it  be  reasonable,  and  hold 
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that  the  defendant  is  liable*  In  Scrace  v.  WhittingtonOa),  E*ch.  of  Pleas, 
which  was  an  action  by  an  agent  .igainst  an  attorney, 
whose  principal  was  known  to  the  agent,  Abbott,  C.  J. 
was  of  opinion  that  the  case  formed  an  exception  to  the 
general  rule,  that  agents  are  not  liable  upon  a  contract 
made  by  them  in  that  character,  when  the  name  of  the 
principal  is  disclosed  at  the  time  of  the  contract;  because 
it  was  the  usual  course  of  business  between  attornies  when 
employed  by  one  another,  to  look  for  payment  to  the  at- 
torney and  not  to  his  client.  There  the  jury  found  that  the 
credit  was  given  to  the  defendant,  and  the  Court  said, 
that  the  law  would,  from  the  usage  of  the  business,  raise  ah 
implied  contract  on  the  part  of  the  latter  to  pay.  It  was 
not  upon  the  motion  for  the  rule  nisi  contended  that  the 
title  to  the  property  was  complete,  and  it  must  therefore 
be  taken  to  be  insufficient.  That  being  so,  the  negocia- 
tion  failed,  through  the  default  of  the  borrower,  in  which 
case,  by  the  usage  of  the  profession,  the  expenses  are  to  be 
paid  by  him.  But  it  is  objected,  that  the  plaintiff  was 
originally  employed  by  the  proposed  lender,  and  must 
therefore  have  begun  the  business  upon  that  retainer,  and 
cannot  transfer  the  liability  to  the  present  defendant.  The 
credit  was  conditional,  and  the  liability  would  attach  upon 
the  party  failing  to  perform  his  part  of  the  agreement.  It 
is  clear  that  the  plaintiff  is  entitled  to  a  remuneration  for 
his  services.  By  whom  then  is  he  to  be  paid?  If  his 
remedy  be  against  the  proposed  lender  only,  the  latter 
will  clearly  be  entitled  to  his  action  over  against  the  pre- 
sent defendant,  and  thus  a  circuity  of  action  will  arise. 

Denman,  C.  S.,  having  been  heard  in  support  of  the 
rule,  Comyn  on  the  same  side  was  stopped  by  the  Court. 

Alexander,  L.  C.  B. — The  result  of  the  rule  in  this  case, 
by  which  it  is  sought  to  enter  a  nonsuit,  depends  upon  the 

* 

(a)  3D.&R.195;S.  C  2  B.  &  C.  11. 


RlULEY 
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Exch.  of  Pleat,  question,  whether,  in  the  opinion  of  the  Court,  the  plain- 

tiff  is  or  is  not  entitled  to  sustain  his  action  against  the 
present  defendant.     This  right  is  said  to  be  founded  upon 
**•  an  usage  in  the  profession,  of  which,  I  confess,  in  my  expe- 

rience,  I  have  found  no  instance.  That  it  is  ordinarily 
the  practice,  in  transactions  of  this  description,  for  the  bor- 
rower to  defray  the  expenses  incident  to  the  security,  I  am 
fully  aware ;  but  that  is  a  question  between  the  lender  and 
borrower,  and  not  between  the  attorney  of  the  former  and 
the  mortgagor.  Had  such  an  usage  in  fact  existed,  nu- 
merous instances  must  have  occurred,  and  there  would 
have  been  many  cases  to  be  found  upon  the  subject.  The 
circuity  of  action  which  this  decision  may  lead  to,  may  in- 
deed be  an  inconvenience,  but  that  cannot  influence  the 
judgment  of  the  Court,  or  induce  me  to  hold  that  this  de- 
fendant is  answerable  for  the  services  of  a  gentleman  whom 
he  has  never  retained.  It  appears  to  me,  that  the  plain- 
tiff, under  the  circumstances  of  the  case,  has  no  right  what- 
ever to  maintain  his  action  against  the  present  defendant, 
and  that  therefore  the  rule,  which  seeks  to  enter  a  nonsuit, 
ought  to  be  made  absolute. 

Garrow,  B. — I  am  of  the  same  opinion.  If,  at  the  trial, 
the  learned  Judge  had  directed  the  plaintiff  to  be  called, 
there  could  have  been,  upon  such  evidence  as  this,  no  co- 
lour of  ground  to  disturb  that  nonsuit.  A  more  conveni- 
ent course,  however,  was  adopted,  for  the  purpose  of  sav- 
ing expense,  by  taking  a  verdict  for  the  plaintiff  by  con- 
sent; and  if  my  first  proposition  be  correct,  it  follows  as 
of  course  that  that  verdict  ought  now  to  be  set  aside,  and 
a  nonsuit  entered. 

Hullo  ck,  B. — Much  of  the  argument  for  the  plaintiff 
has,  as  it  seems  to  me,  proceeded  upon  an  assumption 
which  is  not  borne  out  by  the  evidence  in  the  case.  There 
can  be  no  question,  that  where  an  usage  prevails  in  a  par- 
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ticular  place,  every  person,  who  deals  in  the  subject  mat-  &«?*•  °f  Pleas, 
ter  of  that  usage,  must  be  taken  to  be  dealing  upon  the 
footing  and  to  be  within  the  scope  of  it.  None  such,  how- 
ever, appears  from  the  evidence  in  this  case.  And  it  seems 
to  me,  that  the  case  which  has  been  cited,  is,  when  exam- 
ined, an  authority  for  the  defendant  In  that  case  there 
was  evidence  of  an  actual  employment,  and  the  question 
was,  whether  the  attorney  or  his  client  was  liable  by  the 
usage  of  the  profession,  and  whether  the  credit  was  given 
to  the  attorney  or  his  client,  and  upon  the  usage  the  plain- 
tiff recovered.  But  in  order  to  raise  that  question,  it  was 
necessary  to  shew  a  retainer,  in  pursuance  of  which  the 
business  was  done.  No  actual  retainer  is  shewn  here; 
and  although,  in  practice,  we  know  that  the  mortgagor 
usually  pays  all  the  expenses  of  the  security,  that  which  is 
tacitly  acquiesced  in  by  the  parties  cannot  form  the  foun- 
dation of  a  claim  where  the  right  is  disputed.  Neither  of 
the  witnesses  proves  any  thing  like  an  usage;  for,  if  such 
existed,  the  borrower  would  be  liable,  as  well  where  the 
negociation  fails,  as  where  the  mortgage  is  completed;  but 
the  last  witness  says,  that  he  would  make  the  proposed 
lender  his  debtor,  if  the  money  could  not  be  obtained  from 
the  proposed  borrower ;  and  the  payment  by  the  mort- 
gagor, according  to  the  evidence  of  the  first  witness,  is 
made,  where  the  bill  is  reasonable,  upon  the  recommenda- 
tion only  of  the  attorney.  Two  persons  cannot  be  liable 
for  the  same  debt.  It  appears  to  me,  that,  in  this  as  in 
the  ordinary  case  of  an  action  for  an  attorney's  bill,  you 
must  prove  the  retainer,  in  order  to  lay  the  foundation  for 
the  action. 

Vaughan,  B.,  concurred. 

Rule  absolute. 


consent  rule  with 
costs. 
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Exch.  of  Pleas, 

1828«  Doe  ex  dem.  Horton  v.  Rhys. 

Thursday,      J.  HE  declaration  in  ejectment  in  this  case  was  served  on 
st'      Mellor,  the  tenant  in  possession  of  the  premises  in  ques- 

Where,  upon  #  r  ...  . 

an  ejectment  tion,  on  the  9th  June,  1827 ;  and  in  Trinity  Term  following, 
nankin  posse*-  a  consent  rule  was  drawn  up,  by  which  the  defendant  was 
•ion,  who  c«me    admitted  to  defend  as  landlord. 

into  possession 

as  tenant  of  the  In  Michaelmas  Term  last,  Alexander  obtained  a  rule  to 

plaintiff,  a  third  shew  cause  why  that  rule  should  not  be  discharged  with 

Madverw*tiUe  costs:  ^e  cited  the  cases  of  Dae  d.  Harwoodv.  Lippin- 

entered  into  a  ^j  (a)7 and  Doe  d.  Knight  v.  Smyth  (6);  and  filed  an  af- 

consent  rule,  to  v   J\  ..... 

defend  as  land-  fidavit  in  support  of  his  application,  by  which  it  appeared, 
discharged  the     that  the  premises  in  question  had  been  built  about  twenty 

years  since  by  the  lessor  of  the  plaintiff,  who  had  let  them 
to  successive  tenants,  and  received  rent  in  respect  thereof; 
and  that  subsequently,  in  the  year  1820,  they  were  let  by 
the  law-agent  of  the  lessor  of  the  plaintiff  to  Mellor  as 
tenant  from  year  to  year,  who,  under  that  letting,  entered 
upon  and  occupied  the  premises,  but  had  paid  no  rent. 

Jones,  Serjeant,  now  shewed  cause,  upon  an  affidavit 
which  stated,  that  the  cause  had  stood  for  trial  at  the  last 
Lancaster  Assizes,  but  was  postponed,  upon  terms,  with 
the  consent  of  the  lessor  of  the  plaintiff;  that  the  costs  of 
the  postponement  had  been  paid  by  the  defendant  to  the 
lessor  of  the  plaintiff;  that  the  defendant  had  a  good 
title  to  the  premises  in  question;  and  that  Mellor  had, 
on  several  occasions,  paid  rent  in  respect  thereof  to  the 
defendant.  He  submitted  that  no  collusion  was  shewn 
to  exist  between  the  tenant  and  the  defendant;  and  con- 
tended, that  the  Court  would  not  interfere  unless  a 
case  of  collusion  was  clearly  made  out,  particularly  as, 
according  to  the  case  of  Doe  d.  Knight  v.  Smyth,  the  de- 
fendant, at  the  trial,  could  take  advantage  of  no  defence, 
which  would  not  have  been  available  to  the  tenant. 

(/*)  Adams'  Eject  230.  (b)  4  M.  &  S.  347. 
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Hullock,  B. — If  the  defendant  have  a  title  to  the  pre-  Exck.  of  Pleas, 
mises,  he  is  not  without  a  remedy,  but  may  recover  the  lfi28. 
possession  by  an  ejectment.  The  course  pursued  in  this 
case  would  defeat  the  right  which  every  landlord  has 
against  his  tenant  to  have  the  premises  delivered  back  to 
him.  In  ordinary  cases,  where  an  ejectment  is  brought 
by  a  landlord  against  his  tenant,  all  that  it  is  necessary 
to  prove  is  the  relation  which  subsists  between  them,  and 
upon  that  the  landlord  is  entitled  to  recover  the  possession 
of  the  premises;  but  if  the  present  defendant  were  allow- 
ed to  defend  as  landlord,  the  plaintiff  might  be  met  with 
an  adverse  title. 


Per  Curiam. — The  rule  must  be  made  absolute. 


Rule  absolute  (a). 


(a)  See  Doe  d.  Goore  v.  Roe, 
Burr.  1291  (a);  Lovelock  v.  Don- 
casttr,  3  T.  R.  783;  8.  C.  4  T.  It 
122;  Doe  v.  Cooper,  8  T.  R.  645  ; 


Fairclaimv.  Gower,  1  W.  Bl.  357; 
S.  C.  3  Burr.  1290;  Evans'  Stat, 
(n.  to  11  Geo.  2,  c.  19,  s.  13)  and 
cases  there  cited. 


Garland  v.  G6ulden  and  Another. 


Friday, 
Feb.  l*f. 


ALEXANDER,  having  obtained  a  rule  nisi  for  an  at-  R*»i««  *»  •»  at- 
tachment against  the  defendants,  for  the  non-performance  be  served  per- 
of  an  award,  applied  to  the  Court  to  engraft  upon  that  xheCotntreftw- 
rale,  that  service  at  the  respective  dwelling-houses  of  the  «* t0  order»  *"•* 

r  .  service  at  the 

defendants  might  be  deemed  good  service,  upon  an  affida-  dwelling-house 
vit,  that  the  defendants  were  u  very  shy  and  difficult  to  be  eiTgood  service 

of  a  rate  for  an 
attachment, 
upon  an  affidavit,  that  the  defendants  were  "shy  and  difficult  to  be  met  with,"  and  that  the  depo- 
nent had  tried  all  the  means  in  his  power,  for  two  months,  before  he  could  serve  the  defendants  per- 
sonally with  the  award,  for  the  non-performance  of  which  the  attachment  was  sought  to  be  enforced. 
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Exck.  of  Pleas,  met  with,"  the  deponent  having  used  all  means  in  his 

*  ^     power  to  serve  them  personally  with  the  award  &c,  which 

Garland      he  had  been  unable  to  do  until  after  a  period  of  two  months. 

Gouldbn.      He  admitted  that  there  were  no  cases  to  be  cited  which 

touched  the  question* 

Per  Curiam. — The  fact  of  the  defendants'  having  been 
served  personally,  although  after  a  search  of  two  months, 
negatives  the  impossibility  of  personal  service ;  but,  inde- 
pendently of  that,  all  rules  which  attach  upon  a  party  the 
consequences  of  contempt,  must  be  served  personally,  and 
we  cannot,  therefore,  make  the  order. 


Monday, 
Feb.  2d. 


Naylor  and  Others  v.  Eagar  and  Forbes. 


why  the  plaintiffs  should  not  pay  the  costs  of  the  arrest, 
and  of  the  application. 


Where  a  defend-  CLAUSE  was  now  shewn  against  a  rule,  which,  on  a  for- 
tius country  for  mer  day,  had  been  obtained  by  Stephen,  Serjeant,  to  shew 
of  action  for"6  cause  why  t^e  defendant  Eagar,  who  had  been  arrested 
which  proceed-  at  the  suit  of  the  plaintiffs  upon  an  affidavit  to  hold  to 
instituted  in  the  bail,  for  goods  sold  and  delivered,  should  not  be  discharg- 
o(^fa%wtht    e^  out  °f  custody  on  entering  a  common  appearance,  and 

Wales,  applied 
to  be  discharged 
from  custody, 
on  entering  a 
common  appear- 
ance, and  deposed  that  by  the  practice  of  that  court,  when  process  was  issued,  and  a  turn  est  inventus 
returned,  an  attachment  issued,  (which  proceeding  had  been  adopted  by  the  plaintiffs  against  him 
in  New  South  Wales),  whereupon  the  defendant's  goods  were  seized,  and  rendered  to  the  plaintiff 
in  execution,  unlets  bail  were  put  in  to  pay  the  condemnation  money ;  and  that  either  the  owe  or 
the  other  most  have  taken  place  against  him  at  the  suit  of  the  plaintiffs,  according  to  the  practice  of 
that  court :  the  Court  refused  to  discharge  him,  being  of  opinion  that  the  affidavit  did  not  shew 
clearly  that  the  plaintiffs  had  the  same  remedy  in  the  colony,  which  they  might  have  in  this 
country. 

Semble.  Where,  under  process  from  the  Supreme  Court  of  New  South  Wales  (established  by  act  4 
Geo.  4,  c.  96)  the  goods  of  a  defendant  are  attached  and  rendered  to  the  plaintiff  in  execution,  or 
bail  are  put  in  to  pay  the  condemnation  money,  he  cannot  be  arrested  for  the  same  cause  of  action 
in  this  country. 

No  objection  can  be  taken,  arising  out  of  an  affidavit  which  is  not  referred  to  in  the  rule  uisL 

A  variance  between  the  affidavit  of  debt  and  the  cause  of  action  is  no  ground  for  discharging 
the  defendant  out  of  custody  on  entering  a  common  appearance,  before  the  declaration  is  filed. 

Where,  in  a  joint  action,  one  defendant  is  arrested  and  there  are  no  means  of  compelling  the  ap- 
pearance of  his  co-defendant,  so  that  after  declaration  he  will  be  entitled  to  a  supersedeas,  the 
Court  will  not  entertain  an  application  for  his  discharge,  until  the  declaration  be  filed. 
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That  rule  had  been  obtained  upon  the  affidavit  of  the  Bxeh.  of  Pleas, 
defendant  Eagar,  which  stated,  that  the  alleged  cause  of 
action  arose  in  the  Colony  of  New  South  Wales,  where  the 
deponent  lately  resided,  and  where  his  partner,  Forbes, 
the  other  defendant,  then  was:  that  the  plaintiffs  had 
brought  an  action  in  the  Supreme  Court  of  that  colony, 
against  the  deponent  and  his  partner,  in  the  month  of 
April,  1827,  for  the  same  cause  of  action.  That  that  court 
was  a  court  of  record,  established  by  act  of  Parliament  (a), 


(a)  4  Geo. 4,  c.  96.  The  11th  sec- 
tion of  which  enacts,  that  "  in  all 
cases  where  the  process  of  the  said 
supreme  courts  respectively  hath 
been  sued  out  against  any  defend- 
ant or  defendants  in  any  plaint  or 
action  entered  in  the  said  supreme 
courts  respectively  for  debt  upon 
specialty  or  bill  or  note  under 
hand,  or  book  debt  upon  a  concessit 
solvere,  and  a  non  est  inventus  hath 
been  returned,  it  shall  be  lawful 
for  the  said  supreme  courts  respect- 
ively, to  issue  an  attachment,  there- 
by commanding  the  sheriff  or  pro- 
vost marshal  of  New  South  Wales 
or  Van  Diemaris  Land,  respective- 
ly, or  his  lawful  deputy,  to  attach 
the  monies,  goods,  chattels  or  debts 
of  any  such  defendant  or  defend- 
ants, in  the  hands  of  any  person  or 
persons  whomsoever,  and  notwith- 
standing any  such  person  shall  be 
the  wife  or  attorney  of  the  defend- 
ant aforesaid,  in  whose  possession 
or  power  such  monies,  goods  and 
chattels  may  be,  or  from  whom  such 
debts  may  be  due,  and  also  to  re- 
quire such  person  or  persons  to  ap- 
pear at  a  day  certain  of  the  next 
term,  or  meeting  of  the  said  supreme 
courts  respectively,  to  shew  cause 


why  the  said  monies,  goods,  chat- 
tels or  debts,  or  so  much  thereof  as 
will  satisfy  the  debt  demanded, 
should  not  be  delivered  to  the  plain- 
tiff or  plaintiffs  in  such  action;  at 
which  day,  if  the  said  person  or  per- 
sons shall  confess,  or  it  shall  other- 
wise be  made  to  appear  to  the  sa- 
tisfaction of  the  said  supreme  courts 
respectively,  that  the  said  monies, 
goods,  chattels  or  debts,  do  proper- 
ly belong  to  the  said  defendant  or 
defendants,  against  whom  process 
hath  been  returned  as  aforesaid, 
and  if  the  said  plaintiff  or  plaintiffs, 
their,  his,  or  her  agent  or  attorney, 
do  swear  in  open  Court,  that  the 
debt  so  demanded  is  due,  and  that 
no  part  thereof  hath  been  satisfied, 
and  do  also  give  security  in  double 
the  debt  demanded,  to  restore  with 
treble  damages  the  same,  or  so  much 
thereof  as  shall  afterwards  be  dis- 
proved, then  and  in  all  cases  the 
plaintiff  or  plaintiffs  shall  have  judg- 
ment for  the  said  debt  demanded, 
and  execution  against  the  said  mo- 
nies, goods,  chattels  and  debts,  so 
attached.  Provided  always,  that 
if  the  said  defendant  or  defendants, 
or  any  person  as  attorney  to  the  said 
defendant  or  defendants  shall  ap- 
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Rich,  qf  Pleat,  and  was  authorized  in  all  cases,  where  the  process  of  the 

court  had  been  sued  out  against  any  defendant  or  defend- 
ants, in  any  plaint  or  action  there,  and  upon  which  non  est 
inventus  had  been  returned,  to  issue  an  attachment  com- 
manding the  sheriff  to  attach  the  monies,  goods,  chattels, 
or  debts  of  such  defendant  or  defendants  in  the  hands  of 
any  person  or  persons  whomsoever,  to  be  rendered  in  exe- 
cution to  the  plaintiff  or  plaintiffs,  unless  the  defendant  or 
defendants  should  appear  and  put  in  bail  to  answer  the 
action  and  satisfy  the  judgment.  That  in  the  action 
against  the  deponent  and  his  partner,  the  process  of  the 
court  was  duly  sued  out  against  himself  and  partner 
jointly,  and  a  return  of  non  est  inventus  made  there- 
on as  to  him,  and  thereupon  an  attachment  was  issued 
against  his  monies,  goods  and  chattels,  which  were  suffici- 
ent to  satisfy  the  debt.  That  no  advice  had  been  received 
whether  bail  were  put  in  to  the  action,  or  whether  the 
goods  &c,  were  rendered  in  execution  to  the  plaintiffs, 
but  that  one  or  other  must  have  been  done  according  to 
the  rules  and  practice  of  the  Court ;  and  that  the  action 
had  not  been  discontinued  as  the  deponent  believed.  It 
then  stated  that  the  affidavit  to  hold  to  bail  was  for  goods 
sold  and  delivered,  whereas  the  deponent  had  been  in- 
formed by  the  plaintiffs  that  the  claim  arose  on  account 
of  goods  consigned  to  himself  and  partner,  to  be  sold  for 


pear  and  put  in  bail  to  answer  the 
action  and  satisfy  the  judgment, 
then,  and  in  all  such  cases,  the  said 
attachment  shall  be  dissolved,  and 
proceedings  had  according  to  the 
usual  course  in  the  said  supreme 
courts  respectively ;  and  if  any  per- 
son or  persons  as  aforesaid,  in 
whose  possession  or  power  such 
monies,  goods,  chattels  or  debts 
shall  be  so  attached,  shall  dispose 
of  the  same  or  any  part  thereof,  be- 


fore the  said  debt  demanded  shall 
be  satisfied,  or  the  said  attachment 
dissolved,  then  and  in  every  such 
case  the  said  person  or  persons,  for 
such  their  default,  shall  be  liable  to 
make  satisfaction  to  the  plaintiff  or 
plaintiffs  out  of  his,  her,  or  their 
proper  estates,  and  in  case  no  such 
satisfaction  shall  be  made,  shall  be 
liable  to  be  dealt  with  as  for  con- 
tempt of  the  said  supreme  courts 
respectively. 


HILARY  TERM,  8  &  9  GEO.  IV.  93 

the  benefit  of  the  plaintiffs;  that  the  deponent  was  ignor-  E*ck.  of  Pleat, 
ant  of  the  cause  of  action,  except  from  the  information  of 
the  plaintiffs,  but  that  he  had  a  good  defence  upon  the 
merits.  It  further  stated  that  his  partner  never  did  reside 
in  England,  and  that  there  was  no  probability  of  his  com- 
ing to  this  country. 

Upon  these  facts,  three  points  were  made  for  the  de- 
fendants: fir  sty  that  the  plaintiffs  having  the  security  of  the 
defendant's  goods  by  the  process  of  the  supreme  court  of 
New  South  Wales,  were  not  entitled  to  arrest  him  for  the 
same  cause  of  action  in  this  country;  secondly,  that  the 
affidavit  of  debt  for  goods  sold  and  delivered  was  incon- 
sistent with  the  cause  of  action,  which  arose  out  of  an 
agency  transaction  only;  and  thirdly,  that  inasmuch  as 
the  plaintiffs  had  no  means  of  compelling  the  appearance 
of  the  absent  partner,  and  the  defendant,  when  the  decla- 
ration was  filed,  would,  on  that  account,  be  entitled  to  a 
supersedeas,  the  Court  would  discharge  him  on  entering  a 
common  appearance.  The  rule  nisi  did  not  refer  to  the 
affidavit  to  hold  to  bail. 

In  answer  to  these  facts  an  affidavit  was  filed  on  the  be- 
half of  the  plaintiffs,  from  which  it  appeared,  that  they 
were  not  aware  of  an  attachment  having  issued  in  New 
South  Wales,  as  stated  in  the  affidavit  of  the  defendant 
Eagar,  although  they  had  given  instructions  to  proceed 
against  the  defendants  in  that  colony,  for  the  recovery  of 
the  debt  due  to  them.  The  affidavit  then  set  forth  a  cor- 
respondence which  had  passed  between  the  plaintiffs  and 
Eagar,  since  he  had  resided  in  this  country,  in  which 
the  latter  admitted  the  justice  of  the  plaintiffs'  claim,  and 
offered  a  compromise,  making  no  allusion  to  the  proceed- 
ings in  New  South  Wales. 

Pollock,  F.,  and  Perring,  for  the  plaintiffs,  contended, 
that  the  facts  were  not  stated  with  sufficient  certainty 
upon  the  affidavit,  to  raise  the  first  objection,  but  that,  if 
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Exek.  •/  PU<u,  they  were,  there  was  no  ground  for  setting  aside  the  ar- 

rest;  that  admitting  the  attachment  to  have  issued,  it  did 
not  appear  to  have  been  executed  upon  the  goods  of  the 
defendant,  and  therefore  the  plaintiffs  had  bo  security  for 
their  debt.    But  if  the  attachment  had  been  executed, 
still  the  plaintiffs  were  entitled  to  arrest  die  defendant  in 
this  country.    In  Wood  v.  Thompson  (a),  and  Bromley  v. 
Peek  (fi),  it  was  held,  that  a  defendant  might  be  arrested, 
after  he  had  surrendered  in  discharge  of  a  foreign  attach- 
ment, in  the  Mayor's  Court  of  London,  for  the  same  cause. 
And  in  Maule  v.  Murray  (e),  the  Court  refused  to  dis- 
charge a  defendant  who  had  been  arrested  for  the  same 
cause  of  action  in  this  country,  upon  which  he  had  before 
been  arrested  in  America,  and  in  which  the  plaintiffs  had 
proceeded  to  judgment,  but  had  not  issued  an  execution. 
So  in  Imlay  v.  EUefsen  (d),  the  defendant  had  been  ar- 
rested for  the  same  cause  of  action  in  Norway,  but  the 
Court  of  King  8  Bench  refused  to  discharge  him,  and 
Lord  EUenborough  said,  "  This  is  an  application  to  the 
discretion  of  the  Court;  and,  to  be  sure,  it  would  have 
been  competent  to  the  defendant,  to  have  shewn  that 
he  had  been  before  holden  to  bail  in  this  country  far 
the  same  cause  of  action,  because  no  man  ought  to  be 
twice  vexed  for  the  same  cause.     But  the  question  here  is, 
whether  we  have  presented  to  us  with  sufficient  distmc- 
ness,  that  the  defendant  stands  in  the  situation  of  having 
been  holden  to  bail  in  Norway,  so  that  the  plaintiff  has 
the  same  security  for  his  demand,  and  might  have  all  the 
benefit  of  prosecuting  his  suit  there  which  he  has  here. 
And  as  we  do  not  see  that  such  is  the  case,  we  do  not  fed 
ourselves  warranted  in  taking  from  him  the  benefit  he  is 
entitled  to  from  the  laws  of  this  country."    In  New  South 
Wales  the  plaintiffs  would  not  have  the  same  benefit  which 

(a)  5  Taunt.  851.  (b)  Ibid.  (c)  7  T.  R.  470. 

(d)  2  East,  453. 
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they  might  have  in  this  country,  there  the  trial  is  hy  the  Exch.  rf  PU<ut 
Judge  assisted  by  two  assessors;  here  it  is  by  Jury,  which 
mode  of  trial  the  plaintiffs  may  prefer. 

Stephens,  Serjeant,  in  support  of  the  rule. — In  answer 
to  the  observation,  that  the  facts  are  not  sufficiently  stated 
upon  the  affidavit  to  raise  the  first  objection,  it  must  be  ob- 
served, that  according  to  the  practice  of  the  Colonial  Court, 
one  of  two  alternatives  must  have  taken  place.    Either 
the  goods  have  been  rendered  in  execution,  or  bail  to  pay 
the  condemnation  money  put  in,  and  either  will  give  a 
perfect  security  to  the  plaintiffs.    If  the  attachment  had 
not  been  executed,  it  was  incumbent  upon  the  plaintiffs  to 
have  denied  the  defendant's  affidavit  to  that  effect.    The 
cases  of  Wood  v.  Thompson,  andBromleyv.  Peck,  certainly, 
upon  the  first  view,  appear  to  be  in  favour  of  the  plaintiffs; 
but,  when  examined,  will  prove  to  be  inapplicable  to  this 
question,  for  in  both  those  cases  the  proceedings  upon 
the  foreign  attachment  had  been  discontinued  before  the 
second  arrest.  No  fact  of  that  sort  appears  here,  but,  on  the 
contrary,  the  affidavit  of  the  defendant  positively  states, 
that  the  proceedings  in  New  South  Wales  are  still  subsist- 
ing.   This  application  is  not  founded  upon  the  ground  of 
a  previous  arrest,  but  of  a  previous  subsisting  security,  by 
the  process  of  attachment  from  the  Colonial  Court.    Im- 
lay  v.  EUefsen  is  an  authority  in  favour  of  the  application, 
for  it  follows  from  the  judgment  in  that  case,  that,  had  the 
facts  desiderated  there,  appeared  as  in  this  case,  the  judg- 
ment would  have  been  different.    The  benefit  alluded  to 
by  Lord  EUenborough,  is  the  security  derived  from  an  ar- 
rest, and  here  it  appears  from  the  act  of  Parliament,  that 
more  than  the  ordinary  benefit  of  an  arrest  is  derived  from 
the  proceeding  in  the  Supreme  Court  otNew  South  Wales. 
In  the  one  case  the  security  of  the  person  only  is  obtained, 
and  the  defendant  may  be  rendered  after  judgment ;  but 
in  the  other,  the  goods  are  attached  and  rendered  in  exe- 
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Exch.  of  Pleat,  cution,  or  bail  is  given  to  pay  the  condemnation  money. 

The  case  of  Hopkins  v.  Vaughan(a)  furnishes  a  principle 
to  regulate  the  proceeding  in  cases  of  this  description,  al- 
though the  facts  are  not  applicable  to  this  case.  There 
it  was  held,  that  a  defendant  could  not  be  arrested  upon 
an  affidavit  of  debt  for  goods  bargained  and  sold,  be- 
cause the  plaintiff  would  have  the  double  security  of  the 
person  and  goods.  So  likewise  here,  if  the  defendant 
were  to  remain  in  custody,  the  plaintiffs  would  have  a 
double  security.  It  is  no  answer  to  the  application  to  say, 
that  the  defendant  has  admitted  the  debt,  and  offered  a 
compromise;  for  it  is  not  rested  upon  a  denial  of  the  debt, 
but  because  the  defendant  is  not  bound  to  give  a  double 
security,  and  at  all  events  is  not  liable  to  be  arrested  for 
goods  sold.  No  answer  is  given  to  the  second  objection 
to  this  arrest :  viz.  that  the  debt  being  for  goods  consigned, 
the  defendant  is  arrested  for  goods  sold. 

[Hullock,  B. — That  objection  is  premature,  for  the 
Court  cannot  anticipate  the  form  in  which  the  declaration 
may  be  drawn.] 

In  ordinary  cases,  it  is  true,  that  the  time  for  taking  such 
an  objection  has  not  yet  arrived ;  but  the  declaration  may 
in  this  case  be  so  framed  as  to  avoid  the  objection,  and 
deprive  the  defendant  of  the  benefit  of  it,  by  declaring  on 
a  special  assumpsit  to  meet  the  facts  of  the  case,  and  by 
likewise  inserting  counts  for  goods  sold  and  delivered. 

a         

[Hullock,  B. — Is  there  any  case  in  which  the  Courts 
have  entertained  an  application  of  this  sort  before  the 
plaintiff  has  declared?] 

The  case  of  Taylor  v.  Harris  (b)  is  an  authority  upon 
that  point.  There  the  affidavit  of  debt  was  for  money 
paid,  &c.  the  plaintiff  having  given  a  security  only  to  a 
third  person,  and  the  Court  held  that  the  security  could 
not  be  treated  as  so  much  money  paid,  and  on  that  ground 


(a)  12  East,  398.  (6)  3  East,  169. 
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discharged  the  defendant.  Neither  has  any  answer  been  Exch.  of  Pkat, 
given  to  the  third  objection.  It  is  clear  that  the  defendant  1828« 
must,  when  the  time  for  declaring  arrives,  be  entitled  to  a 
supersedeas,  for  the  plaintiffs  have  no  means  of  compelling 
the  appearance  of  Forbes;  and  where  that  consequence 
must  necessarily  follow,  the  Court  will  not  detain  the  de- 
fendant in  custody  until  that  period  arrives. 

Garrow,  B. — Upon  the  best  attention  which  I  have 
been  able  to  bestow  upon  the  argument,  I  am  of  opinion, 
that  this  rule,  which  seeks  to  discharge  the  defendant  from 
the  consequences  of  an  arrest  for  a  large  sum  of  money, 
must  be -discharged.     The  affidavit  of  debt,  upon  which 
the  defendant  was  arrested,  is  in  the  usual  form  for  goods 
sold  and  delivered,  but  is  not  regularly  before  the  Court, 
as  it  did  not  form  the  foundation  of  the  ^original  applica- 
tion.   If  there  is  any  one  rule  better  settled  in  Westminster 
Hall  than  another,  it  is  this;  that  Courts  will  not  try  the 
merits  of  a  case  upon  affidavits,  but  that  an  application  of 
this  sort  must  be  founded  upon  some  other  ground.  That 
rule,  therefore,  disposes  of  tfce  two  last  objections,  for 
the  affidavit  of  debt  is  poaimfe,  and  the  Court  cannot 
look  to  the  counter  affidavits.    But  this  application  founds 
itself  also  upon  the  provisions  of  an  act  of  Parliament, 
which  regulates  the  proceedings  of  the  supreme  court  in 
New  South  Wales,  and  gives  to  that  Court  the  power, 
where  process  is  regularly  sued  out,  and  non  est  inventus 
returned,  of  issuing  an  attachment  against  the  goods  of 
the  debtor,  which,  being  seized  undfer  the  attachment,  be- 
come security  for  the  payment  of  the  debt,  if  finally  the 
plaintiff  be  entitled  to  recover.   And  the  facts  upon  which 
the  application  is  made  are  briefly  ^hat  the  defendant  be- 
ing formerly  resident  in  New  South  Wales,  proceedings 
were  instituted  against  him  in  that  colony  for  the  same 
cause  of  action  under  which  an  attachment  issued  against 
his  goods;  and  had  the  affidavit  proceeded  to  state,  that 

vol.  ii.  a 


1828. 
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Exch.  of  Pleat,  under  that  attachment  goods-  of  the  defendant  had  been 

seized,  sufficient  to  satisfy  the  debt  of  the  plaintiff,  that 
would  have  been  a  strong  case  to  induce  the  Court  to 
interfere,  and  say  that  he  should  not  be  compelled  to  give 
a  new  security  in  this  country  for  the  same  debt.  But  it 
was  incumbent  upon  the  defendant  to  make  out  that  case 
clearly,  before  he  could  call  upon  the  Court  to  interpose. 
I  am  of  opinion,  that  the  defendant  ought  not  to  be  de- 
tained in  custody,  if,  by  the  process  of  the  Colonial  Court, 
the  plaintiffs  had  a  perfect  security  for  their  debt;  but 
the  defendant  ought  not  to  be  liberated  from  the  arrest, 
unless  that  proposition  is  clearly  made  out.  It  would  have 
been  the  course  which  every  prudent  man  would  adopt, 
to  have  prepared  himself  with  documents  to  shew  the  pro- 
ceedings in  New  South  Wales;  none  such,  however,  are 
laid  before  this  Court;  neither  is  the  affidavit  satisfactory, 
to  shew  that  the  plaintiffs  have  ahy  security  in  that  colon;, 
by  which  their  claim  may  eventually  be  discharged;  so 
that  if  this  Court  were  to  liberate  the  defendant  from  the 
arrest  here,  he  might  leave  this  country,  and  the  plaintiffs, 
having  lost  the  security  of  his  person,  might  be  told  in 
New  South  Wales y  that  in  that  colony  they  had  no  remedy. 
I  am  clearly  of  opinion  that  the  facts  are  not  stated  with 
sufficient  certainty  to  warrant  the  interposition  of  the  Court, 
and  that,  therefore,  the  rule  must  be  discharged. 

Hullock,  B. — I  am  of  the  same  opinion.  In  the  first 
place,  I  think  that  the  defendant's  affidavit  does  not  shew 
that  the  plaintiffs  may,  in  New  South  Wales,  have  the 
same  remedy  as  they  may  have  by  proceeding  in  this 
country.  The  proceedings  of  the  Court  abroad,  as  regu- 
lated by  act  of  Parliament,  are  detailed  in  the  affidavit, 
and  it  is  argued,  that  the  court  must  infer  that,  under  the 
process  of  attachment,  the  goods  of  the  defendant  have 
been  seized  to  answer  the  cause  of  action  in  question.  If 
that  fact  were  established,  this  application  might,  to  a  cer- 
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tain  degree,  be  well  founded ;  but  the  affidavit  does  not  BjlcH.  of  Pleas, 

•  1828 

make  out  that  proposition.    A  writ  may  issue,  but  it  does 

not  necessarily  follow  that  it  will  be  executed ;  and  although 
the  attachment  did  issue  in  this  case,  supposing  it  to  have 
been  executed,  the  plaintiffs  would  derive  no  benefit  from 
that  execution,  unless,  by  themselves  or  agent,  they  had 
sworn  in  open  Court  that  the  debt  was  due,  and  had  given 
security  in  double  the  debt  demanded,  to  restore  with 
treble  damages  the  same,  or  so  much  thereof  as  should 
afterwards  be  disproved.  It  is  true,  that  this  fact  might 
have  been  denied  by  the  plaintiffs,  for  it  must  have  been 
within  their  knowledge,  whether  they  gave  such  instruc- 
tions as  would  warrant  their  agent  in  swearing  to  the  debt, 
and  giving  the  security  required;  but  notwithstanding  the 
silence  of  the  plaintiffs  in  this  respect,  the  Court  cannot, 
upon  the  affidavit  of  the  defendant,  say  that  the  goods  have 
been  actually  attached  tbr  this  debt.  I  am  therefore  of 
opinion,  upon  that  ground,  that  it  is  not  sufficiently  ap- 
parent that  the  plaintiffs  have  the  same  remedy  in  New 
South  Wales  as  they  may  have  in  this  country,  to  warrant 
the  interposition  of  the  Court. 

With  respect  to  the  second  ground  upon  which  this 
application  is  rested,  I  am  of  opinion  that  the  objection  is 
not  open  to  the  defendant — even  were  it  available  in  point 
of  law.  In  order  to  entitle  a  party  to  object  to  an  affidavit, 
the  rule  nisi  must  refer  expressly  to  it;  not  so  much  for 
the  information  of  the  Court,  as  for  the  instruction  of  the 
opposite  party.  Independently  of  that,  however,  I  enter- 
tain no  doubt  but  that  this  objection  is  premature,  because 
it  is  another  rule,  equally  clear,  that  Courts  will  not  try 
the  merits  of  a  case  upon  affidavits.  The  period  at  which 
such  an  objection  may  be  taken  has  not  yet  arrived.  If, 
upon  an  affidavit  of  debt  for  goods  sold  and  delivered,  the 
plaintiffs  declare  for  any  other  cause  of  action,  and  bail 
have  been  put  in,  their  recognizance  may  be  discharged, 

h2 
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Exek.  qf  PUat,  or  ^  the  defendant  still  remain  in  custody,  he  will  be  en- 
1828.  ^     titled  to  his  liberation.     The  case  cited  has  no  bearing 
whatever  upon  this  question,  for  that  case  arose  upon  the 
liability  of  an  insolvent  upon  a  promise  after  he  had  been 
discharged. 

The  third  objection  is  also  premature;  and  I  am  there- 
fore of  opinion,  upon  these  grounds,  but  mainly  upon  the 
defect  on  the  defendant's  affidavit,  that  the  rule  should 
be  discharged. 

Vaughan,  B. — I  am  of  the  same  opinion.  The  Courts 
at  all  times  should  particularly  attend  to  cases  in  which 
the  liberty  of  the  subject  is  affected;  but  in  doing  so  they 
must  adhere  to  the  rules  of  practice,  and  it  would  be  highly 
inconvenient,  were  a  defendant  permitted  to  object  to  the 
affidavit  to  hold  to  bail,  without  referring  to  it  expressly  by 
the  rule,  so  as  to  apprise  the  opposite  party  of  the  objec- 
tion. If,  however,  it  were  competent  for  the  defendant  to 
take  the  objection,  I  am  of  opinion,  that  in  this  stage  of 
the  proceedings,  that,  and  also  the  third  objection,  is 
premature.  With  respect  to  that  part  of  the  application 
which  is  founded  upon  the  proceedings  of  the  Supreme 
Court  in  New  South  Wales,  I  agree  with  my  brothers,  that 
no  clear  ground  is  laid  upon  which  we  can  decide.  The 
inference  from  the  course  and  practice  of  that  Court,  which 
is  stated  upon  the  affidavit,  is  matter  of  conjecture  only. 

Rule  discharged,  with  costs. 
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Rich,  of  Pleas, 
1828. 

Anon.-Bau.  ^^ 

SlR  W.  OWEN  objected  to  the  justification  of  the  it  b  sufficient 
bail  in  this  case,  upon  the  following  grounds:  first,  that  that  they  are 
in  the  affidavit  of  acknowledgment,  the  deponents  stated  ^^f*  u^. 
themselves  to  be  worth  the  sum  required,  after  payment  •*»  *fter  P*y- 

r  mentof  all  their 

of  all  their  just  debts,  contending  that  the  word  "just"  just  debts, 
was  a  qualification  inconsistent  with  the  practice  of  the  oftheacknow'- 
Court(a);  and,  secondly,  that  it  was  sworn  before  a  com-  Judgment  of  bail 
missioner  for  the  purpose  of  taking  bail.  sworn  before  a 

commissioner 
for  the  purpose 

The  Master  certified,  that  the  affidavit  of  acknowledg-  «**■"«§  ml. 
ment  was  always  sworn  before  a  commissioner  for  the 
purpose  of  taking  bail,  and  not  before  a  commissioner  to  take 
affidavits.    Upon  which  the  Court  over-ruled  both  the  ob- 
jections, and  the  bail  justified. 

(a)  Sir  W.  Owen  again  raised      704,  and  1  Man.  Pract  112;  bat 
this  objection  in  Easter  Terra,  1828,      it  was  disallowed  by  the  Court, 
and  cited  Home  v.  Carr,  4  Taunt. 


Balme  and  Others,  Assignees  of  Bankart  and  Benson, 
Bankrupts,  v.  Hutton,  Esq.,  Jewison,  Esq.,  Ingham,      Febt  Qtj*f 
Wood,  and  Others. 

TROVER  by  the  plaintiffs  as  assignees  of  Bankart  and  Where  ^.  and 

_  ,       -    *  *  .         .       ._     /%   -ir     »    i  •        >ct_      2*.,  being  in  era- 

Benson,  bankrupts,  against  the  sheriff  of   Yorkshire,  the  ban-awed  cir- 
chief  and  deputy  bailiff  of  the  honor  otPontefract  (a  liberty  %%%££  c. 
within  the  county  of  York),  and  the  other  defendants  as  •»  the  machine- 

J  '  %  ry  in  their  nulls, 

judgment  creditors  of  the  bankrupts,  for  certain  articles  and  all  the  ma- 
of  machinery.     The  defendants  pleaded  severally — Not  Substituted  in 

Onilrv  ,ieu  thcrcof»  to 

KJUU  V  •  .ecure  3029  J.  9s. 

7d.j  with  inter- 
est, defeasible,  however,  upon  the  payment  of  that  sum,  with  interest,  by  instalments  of  50/.  in  each 
succeeding  month,  but  had  other  property : — Held,  that  this  was  not  per  se  an  act  of  bankruptcy,  but 
that  it  should  have  been  left  to  the  Jury  to  say,  whether  the  conveyance  was  a  fraudulent  preference. 
Qsutre,  Whether  a  sheriff,  who  seises  and  sells  goods  of  a  bankrupt  before  commission,  but  after  an 
act  of  bankruptcy,  without  notice,  is  liable  in  trover  to  the  assignees.  Bayley,  /.  dubitanie  at  Nisi  Prius. 
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Bxch.  of  PUas,  At  the  trial,  before  Bay  ley,  J.,  at  the  Summer  York  As- 
sizes, 1827,  the  following  appeared  to  be  the  facts  of  the 
case: — 

The  bankrupts  were  worsted  spinners,  residing  near 
Bradford,  the  management  of  the  business  being  entrusted 
principally  to  Bankart.  After  the  failure  of  the  banks  of 
Wentworth  §  Co.  and  Dobson  §  Co.,  the  bankrupts  were 
in  very  embarrassed  circumstances,  and  on  the  21  st  Decem- 
ber, 1825,  executed  an  indenture,  which,  reciting  that  they 
were  indebted  to  Harding  in  a  sum  of  money  for  money 
lent,  and  interest  due  in  respect  thereof,  and  that  Harding 
held  thirteen  bills  of  exchange  drawn  by  them,  &c, 
amounting,  with  interest,  to  3029/.  9*.  7<£,  which  were 
paid  to  him  in  part  liquidation  and  discharge  of  the  debt, 
and  had  all  been  returned  dishonoured,  and  were  then 
unpaid ;  and  that  it  had  been  agreed  between  the  parties, 
that  the  bills  should  remain  as  a  collateral  security  for  the 
repayment  of  the  debt,  with  interest,  by  instalments,  the 
same  being  further  secured  by  an  assignment  or  bill  of  sale 
of  certain  machinery,  &c,  witnessed,  that  In  consideration 
of  the  agreement,  and  of  the  debt  so  due,  the  bankrupts 
bargained  and  sold  to  Harding  all  the  machinery  then  on 
their  mills,  and  also  all  the  machinery  to  be  substituted  in 
lieu  thereof,  to  hold  to  Harding;  with  a  proviso  of  re- 
demption, upon  payment  of  the  debt,  with  interest,  by  in- 
stalments, of  50/.,  upon  the  first  day  of  each  succeeding 
month.  No  possession  was  taken  by  Harding  under  this 
deed;  but  it  was  proved,  that  if  possession  had  been  taken 
under  it,  the  bankrupts  would  have  been  unable  to  carry 
on  their  trade.  The  bankrupts  had  other  property  besides 
that  included  in  the  assignment  to  Harding.  On  the 
25th  January,  1826,  an  execution,  at  the  suit  of  Wood  and 
others,  issued  against  the  goods  of  the  bankrupts ;  upon 
which  a  warrant  was  directed  by  the  sheriff  of  Yorkshire, 
to  the  chief  bailiff  of  the  honor  of  Pontefract,  and  his 
deputies,  which  was  executed  by  Ingham,  who,  on  that  day 
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seized  and  sold  the  property.  Ingham  was  proved,  by  E*ch.  of  PUas, 
the  cross-examination  of  one  of  the  witnesses,  to  be  the  v  *828* 
deputy  bailiff  of  the  honor  of  Pontefract.  The  commis- 
sion issued  on  the  21st  February,  1826.  The  only  ques- 
tion left  to  the  Jury  was,  whether  the  assignment  to  Har- 
ding was  executed  before  the  seizure,  which  was  found 
in  the  affirmative.  The  learned  Judge  was  of  opinion, 
that  the  sheriff  was  not  liable  for  a  seizure  in  a  liberty 
in  which  he  was  excluded  from  executing  the  writ,  and 
where  the  sole  right  to  execute  the  writ  was  in  a  dis- 
tinct officer;  and  thought  it  worthy  of  consideration, 
whether  the  chief  bailiff  or  his  deputy  were  answerable  in 
trover  as  wrong  doers,  where  the  seizure  and  sale  by 
them  was  complete,  before  the  commission  issued,  and 
where  there  was  no  ground  for  supposing  that  they  had 
any  reason  to  believe  that  any  act  of  bankruptcy  had  been 
committed.  A  verdict  was  found  for  the  sheriff,  and  for 
the  plaintiffs  against  the  other  defendants,  leave  being  re- 
served by  the  learned  Judge  to  move  to  enter  a  verdict  for 
Jewison  and  Ingham,  upon  the  grounds  above  stated. 

Pollock,  F.,  in  Michaelmas  Term,  accordingly  moved  for 
and  obtained  a  rule  to  shew  cause  why  a  verdict  should 
not  be  entered  for  Jewison  and  Ingham,  contending  thatr 
under  the  circumstances,  trover  would  not  lie  against 
them ;  or  why  a  verdict  should  not  be  entered  for  Jewison, 
there  being  no  evidence  to  connect  him  with  the  act  of  Ing- 
ham; or  why  a  new  trial  should  not  be  had,  upon  the  ground 
that  the  deed  of  21st  December,  1825,  did  not  amount  to  an 
act  of  bankruptcy.    Upon  which  latter  ground — 

Alderson  also  obtained  a  rule  nisi  for  a  new  trial  on  the 
behalf  of  the  judgment  creditors. 

Brougham  and  Parke,  shewed  cause. — The  chief  and 
deputy  bailiff  of  the  honor  of  Pontefract  stand  in  the  same 
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Cooper  v.  Chitty  (a),  been  considered  liable  in  trover,  if 
he  sell  goods,  after  an  act  of  bankruptcy,  of  a  person  sub- 
sequently declared  a  bankrupt ;  for  the  goods,  by  relation, 
vest  in  the  assignees  from  the  act  of  bankruptcy.  In  that 
case  the  sale  was  after  the  commission  had  issued,  but  in 
Potter  v.  Starkie{b)t  this  Court  held  the  sheriff  liable  in 
trover,  though  he  seized,  sokl,  and  paid  over  the  money 
before  the  commission  issued  and  before  notice.  The 
single  point  determined  in  Bailey  v.  Benning  (c),  and  re- 
served by  the  special  verdict,  was,  whether  the  taking  was 
lawful.  But  whatever  may  have  been  the  decision  in  that 
cusc,  it  has  been  over-ruled  by  subsequent  authorities, 
and  the  practice  which  has  uniformly  prevailed  since  the 
case  of  Cooper  v.  Chitty.  The  chief  bailiff  is  liable  for 
the  acts  of  his  deputy.  Ingham  was  proved  to  have  acted 
as  deputy,  which,  in  the  case  of  a  public  officer,  isprimd 
facie  evidence  of  his  appointment  as  such,  and  is  sufficient 
to  make  his  principal  answerable  for  his  acts.  The  acts 
of  sheriff's  officers  unless  specially  appointed  to  execute 
the  particular  process,  will  not  bind  the  sheriff;  but  that 
is  because  they  are  only  special  agents  in  the  execution  of 
each  particular  process.  A  deputy,  however,  stands  in  a 
different  relation,  and  his  acts,  like  those  of  an  under- 
sheriff,  will  bind  his  principal,  the  maxim  respondeat  su- 
perior, applying  equally  to  both.  The  remaining  question 
is,  whether  the  deed  of  31st  December,  1825,  amounted 
to  an  act  of  bankruptcy.  No  authorities  are  necessary 
to  shew  that  a  conveyance  of  the  whole  of  the  property 
would  have  constituted  a&  act  of  bankruptcy ;  and  the  as- 
signment in  question  is  sufficient  for  that  purpose,  inas- 
much as,  if  possession  had  been  taken  under  it,  the  trade 
of  the  bankrupts  must  inevitably  have  ceased.     Although 

« 

(a)  1  Bur.  20.  (6)  Exch.  Mich.  T.  1807,  4  M.  &  S.  260. 

(c)  3  Lev.  173;  S.  C.  1  Sid.  271 ;  2  Keb.  323. 
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by  the  bankrupts,  it  was  in  fraud  of  their  general  credi- 
tors, who  could  not  have  seized  a  single  article  of  the  ma- 
chinery included  in  the  assignment ;  and  although  protract- 
ed for  a  time,  bankruptcy  must  eventually  have  ensued. 
Every  one  must  be  supposed  to  contemplate  the  .conse- 
quence of  his  own  act :  Pulling  v.  Tucker  (a) :  the  bank- 
rupts, therefore,  must  have  made  the  assignment  fraudu- 
lently, in  preference  to  Harding,  and  to  the  prejudice  of 
their  general  creditors. 

Pollock,  F.,  Jones,  Serjeant,  and  Alderson,  contra. — 
If,  in  the  result,  it  shall  appear  that  the  doctrine,  which,  it 
must  be  admitted,  has  uniformly  prevailed  in  the  profes- 
sion, at  least  in  modern  times,  viz*  that  a  sheriff  is  liable 
in  trover,  if  he  seize  and  sell  goods  of  a  person  subse- 
quently declared  a  bankrupt,  without  notice  of  a  previous 
act  of  bankruptcy,  be  not  warranted  by  the  statutes,  the 
Court  will,  notwithstanding,  arrive  at  that  conclusion.  As 
a  public  officer,  he  is  bound  to  execute  the  process,  with- 
out the  means  of  protecting  himself,  even  though  he  know 
that  an  act  of  bankruptcy  has  been  committed,  for  it  is 
uncertain  whether  a  commission  of  bankruptcy  will  be 
prosecuted  and  followed  up  by  the  regular  proceedings, 
so  as  to  divest  the  bankrupt  of  the  property.  When  the 
act  is  first  done  by  the  sheriff,  he  is  justified,  for  then,  no 
commission  having  issued,  the  property  remains  in  the 
bankrupt;  but  it  is  said,  that  he  becomes  a  wrong  doer  by 
relation,  and  it  therefore  becomes  necessary  to  consider 
the  doctrine  of  relation,  with  reference  to  the  statutes  of 
bankruptcy,  which,  it  will  be  seen,  was  intended  to  avoid 
the  intermediate  acts  of  the  bankrupt  only.  The  IS  Eliz. 
c.  7,  8.  2>  enacts,  that  the  assignees  shall  have  power 
and  authority  to  take  by  their  discretions  such  order  and 

(a)  4  B.  &  A.  3d?. 
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she  shall  have  in  his  or  her  own  right,  before  he  or  she 
became  bankrupt,  by  force  of  which  the  commission  at- 
taches upon  the  property  of  the  bankrupt,  from  the  time  of 
the  act  of  bankruptcy,  except  in  particular  cases.  It  then 
proceeds  to  provide  for  the  case  of  goods,  and  enacts,  "  that 
every  direction,  order,  bargain,  sale,  or  other  thing  done  by 
the  assignees,  shall  be  good  and  effectual  in  law,  to  all  in- 
tents, constructions,  and  purposes,  against  the  bankrupt, 
&c.  and  against  all  other  person  or  persons  claiming  fty, 
from,  or  under  the  bankrupt ,  by  any  act  or  acts  had,  made,  or 
done  after  such  person  shall  become  bankrupt."  Now  the 
sheriff*  does  not  claim  in  any  way  connected  with  the  bank- 
rupt. He  is  the  public  officer  of  the  law  executing  the  pro- 
cess of  the  law,  and  not  within  this  provision.  By  the  sta- 
tute of  Jac.  1  (a),  a  conveyance  to  children  by  a  bankrupt 
is  void  as  against  the  assignees;  but  if,  while  in  the  posses- 
sion of  the  children,  the  property  be  taken  by  the  sheriff,  the 
sheriff*  is  not  liable  in  trover;  although,  if  the  doctrine  of 
relation  under  the  statute  of  Eliz.  were  to  prevail  to  its  full 
extent,  he  might  be  said  to  claim  by,  from,  and  under  the 
bankrupt,  and  therefore  to  be  liable  to  an  action.  But  this 
argument  does  not  rest  barely  upon  the  plain  construction 
of  the  statute,  for  the  case  of  Cooper  v.  Chitty,  when  ex- 
amined, is  an  authority  in  support  of  it,  and  shews  clearly, 
that  the  sheriff  is  not  liable,  unless  he  does  some  act  after 
the  title  of  the  assignees  is  complete.  In  that  case  the 
sale  by  the  sheriff  was  after  the  assignment  by  the  com- 
missioners to  the  assignees,  upon  which  ground  the  decision 
proceeded.  Lord  Mansfield  observed,  that  "  though  the 
statutes  concerning  bankrupts  rescind  all  contracts  and  ex- 
ecutions not  completed  before  the  act  of  bankruptcy,  and 
vest  the  property  of  the  bankrupt  in  the  assignees  by  re- 
lation, in  order  to  an  equal  division  of  his  estate  among 

(«)  1  Jac.  1,  c.  15,  s.  5. 
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criminal  by  relation,  who  have  innocently  received  goods 
from  him,  or  executed  legal  process,  not  knowing  of  an 
act  of  bankruptcy;  that  was  not  necessary,  and  would 
have  been  unjust."  "  The  injury  complained  of  by  this  ac- 
tion," he  proceeds,  "  for  which  damages  are  to  be  recover- 
ed, is  not  the  seizure,  but  the  wrongful  conversion,"  the 
sale  being  after  the  commission  and  assignment,  which  he 
characterises  as  public  and  notorious  in  the  neighbour- 
hood. "  To  support  the  act/*  he  adds,  "  the  taking  is  not 
lawful;  but  to  excuse  the  mistake  of  the  sheriff  through 
unavoidable  ignorance,  it  is  lawful:  or,  in  other  words, 
the  relation  introduced  by  the  statutes  binds  the  property; 
but  men  who  act  innocently,  at  the  time,  are  not  made 
criminals  by  relation ;  and  therefore  they  are  excusable 
from  being  punishable  by  action  or  indictment  as  trespass- 
ers: what  they  did  was  innocent,  and  in  that  sense  lawful ; 
but  as  a  ground  to  support  a  wrongful  conversion  by  sale, 
after  a  commission  publicly  taken  out,  and  an  actual  as- 
signment made,  it  was  not  lawful." 

[Hullock,  B. — Suppose  the  goods  had  been  removed  by 
the  sheriff,  but  not  sold,  in  consequence  of  a  notice  from 
the  assignees  after  the  commission ;  in  that  case  the  sheriff 
would  have  been  liable,  although  he  did  no  act  after  the 
commission.  Wyatt  v.  Blades  (a).] 

There  the  continuing  possession  of  the  sheriff  would 
be  a  wrongful  conversion.  He  is  bound  to  take  notice  of. 
the  commission.  But  here  no  act  was  done  after  the  com- 
mission issued.  The  case  of  Potter  v.  Starkie,  certainly 
militates  against  this  doctrine ;  but  that  case  was  decided 
upon  a  supposition,  that,  in  Cooper  v.  Chitty,  the  sheriff 
was  considered  liable  in  trover  generally. 

The  argument  upon  the  second  objection  has  proceed- 
ed upon  an  assumption  that  the  deputy  bailiff  stood  in 

(a)  3  Camp.  306. 
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to  his  principal.  No  evidence  in  the  case  warrants  such  a 
conclusion,  for  the  writ  is  directed  to  the  deputies,  and  it 
is  more  probable  that  they  are  officers  whose  acts  would 
not  bind  their  principal,  than  officers  regularly  appointed 
for  the  general  execution  of  all  writs. 

Admitting,  as  a  general  proposition,  that  an  absolute 
conveyance  of  all  the  property  in  the  possession  of  any 
one,  will  per  se  operate  as  an  act  of  bankruptcy,  it  does 
not  follow  that  the  same  consequence  is  to  result  from  a 
defeasible  conveyance,  where  the  party  conveying  has 
other  property,  even  though  the  subject-matter  of  the  con- 
veyance may  be  essentially  necessary  to  the  trade  of  the 
person  conveying.  In  the  first  case,  fraud  is  apparent 
upon  the  instrument  itself,  for  there  can  be  no  division  of 
property  among  the  other  creditors;  Law  v.  Skinner  (a); 
but  in  the  second,  unless  a  fraudulent  preference  be  found 
by  the  jury,  fraud  cannot  be  presumed.  That  question 
was  not  left  to  the  jury,  but  it  was  assumed  by  the  plain- 
tiffs throughout  the  case,  that  the  conveyance  to  Harding 
was  an  act  of  bankruptcy. 

[Hullock,  B. — To  bring  this  within  the  first  class  of 
cases,  it  should  have  been  shewn  that  the  conveyance  com- 
prehended all  the  property,  or  at  least  that  there  was  but  a 
colourable  exception.  If  there  were  other  property,  then 
it  was  a  question  for  the  jury,  whether  the  conveyance 
was  a  fraudulent  preference.  I  know  of  no  case  where 
a  conveyance  of  part  of  a  man's  property  is  per  se  an  act 
of  bankruptcy.] 

Cur.  adv.  vult. 

# 

Alexander,  L.  C.  B. — This  was  an  action  brought  by 
the  plaintiffs,  who  are  the  assignees  of  bankrupts,  against 
the  sheriff  of  Yorkshire^  the  chief  bailiff  and  deputy  bailiff 

(a)  2  W.  Black.  996. 
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are  judgment  creditors  of  the  bankrupts,  to  recover  the 

value  of  certain  goods  seized  and  sold  under  a  writ  of 
fieri  facias.  At  the  trial,  a  verdict  was  found  for  the 
sheriff",  upon  the  ground  that  he  was  not  interested  in  the 
execution  of  the  process,  to  which  no  objection  is  raised. 
Against  the  other  defendants  the  plaintiffs  recovered  a 
verdict,  and  a  rule  nisi  having  been  obtained,  three  points 
were  raised  in  argument  at  bar,  viz.  whether  there  was  an 
act  of  bankruptcy  by  the  assignment  to  Harding;  whe- 
ther, supposing  an  act  of  bankruptcy  to  have  been  com- 
mitted, the  chief  bailiff  and  deputy  were  liable  in  trover 
for  executing  the  process,  and  seizing  and  selling  the  goods 
before  the  commission  issued,  without  notice  of  the  act  of 
bankruptcy ;  and  lastly,  whether,  if  there  was  an  act  of 
bankruptcy,  and  the  action  was  maintainable,  the  chief 
bailiff  was  liable,  he  not  having  participated  in  the  execu- 
tion of  the  process,  which  was  executed  by  his  deputy, 
without  any  particular  authority  from  him. 

The  view  which  the  Court  takes  of  the  first  question 
will  render  it  unnecessary,  upon  the  present  occasion,  to 
pronounce  any  opinion  upon  the  two  last.  The  only  act 
of  bankruptcy  relied  on  is,  the  execution  of  the  instrument 
bearing  date  the  81st  December,  1825,  and  which  was 
found  by  the  Jury  to  have  been  executed  before  the  sei- 
zure. This  is  an  assignment  of  certain  machinery  only, 
and  does  not,  upon  the  face  of  it,  import  that  it  is  an  as- 
signment of  all  the  property  of  the  bankrupts,  with  a  co- 
lourable exception  only;  and  upon  that  ground  we  are  of 
opinion,  that  it  does  not,  upon  the  face  of  it,  amount  to 
an  act  of  bankruptcy.  If  it  be  an  act  of  bankruptcy,  it  is 
upon  the  ground  of  fraud  only,  in  the  sense  in  which  it  is 
used  in  the  acts  of  Parliament,  as  a  conveyance  for  the  pur- 
pose of  giving  a  fraudulent  preference  to  a  particular  cre- 
ditor. By  fraudulent,  I  mean  a  security  contrary  to  the 
policy  of  the  bankrupt  laws,  which  ,are  intended  to  se- 
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HUTTON. 


Exek.  of  Pleat,  cure  to  the  general  creditors  an  equal  division  of  a  bank- 
'  „  rupt's  estate.  Whether  it  was  or  was  not  so  given,  is  a 
Balme  question  for  the  jury,  to  be  collected  from  all  the  circum- 
stances of  the  case.  We  do  not  find  that  that  question 
was  submitted  to  their  consideration,  or  that  they  formed 
any  opinion  upon  the  intention  with  which  the  instrument 
was  executed.  Upon  that  ground  we  think  there  should 
be  a  new  trial,  in  order  that  that  question  may  be  left 
to  the  Jury :  and  we  feel  it  unnecessary  to  express  any 
opinion  upon  the  other  points. 


Hullock,  B. — It  must  be  part  of  the  rule  that  the  name 
of  the  sheriff  be  struck  out  of  the  declaration,  there  being 
no  ground  whatever  for  suing  him. 

Rule  absolute  for  a  new  trial — Costs  to  abide 
the  event. 


Wednesday,  CuMMING,  Clerk  V.  NAYLOR. 

Feb.  6ih.  m 

The  Court  will  JL  HE  Court  refused  to  change  the  venue  upon  the  usual 

▼enuc  in^n'ac-  affidavit  in  this  case,  which  was  an  action  for  a  libel,  pub- 

tion  (dt  a  libel,  lished  in  a  newspaper,  no  special  grounds  being  stated  (a). 

unless  upon  spe-  r   r      >  r  ©  o  \/ 

rial  grounds. 


(a)  In  general,  the  Courts  will 
not  change  the  venue  in  actions  for 
a  libel.  Pinkney  v.  Collins,  1 T.  It. 
571.  See  Clissold  v.  Clissold,  Id. 
647.  Hoshins  v.  Rid  way,  \  Tidd's 
Practice,  654.  But  if  the  writing 
and  publication  be  both  confined 


to  one  county,  it  may  be  changed 
into  that  county.  Freeman  v.  Nor- 
ris,  3  T.  It.  306.  Kerry  v.  Thorley, 
2  Selw.  N.  P.  1038.  Avis  v.  Taylor, 
1  Tidd  Practice,  654,  and  see  Met- 
calfv.  Murkham,  3  T.R.  652,  and 
Sandwick  v.  Miller,  Lofft,  210. 
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Exch.  of  Pleat, 
18*8. 

Petty  and  Another  v.  George  Smith  and  John  Smith.       ^b  8^ 

ON  the  25th  of  June,  1827,  a  venire  facias  ad  respon-  A  venire  issued 
dendum  issued,  at  the  suit  of  the  plaintiffs,  against  the  de-  several  partners, 
fendant,  G.Smith,  which  was  served  at  the  counting-house  J* »  Mparate* 
of  himself  and  the  other  defendant,  who  were  merchants,  debt*  <*nno}  be 

served  at  the 

carrying  on  business  in  partnership  at  Liverpool;  the  de-  counting-house 
fendant,  G.  Smith,  being,  at  the  time,  and  having  been  for  gDlp#c  p 
several  months  previously,  abroad,  engaged  in  his  usual     .  wh.ere  a  i"° 

r  J1  »         ©  ©  minus  issues  a- 

commercial  pursuits,  and  not  having  left  this  country  for  gainst  several 
the  purpose  of  avoiding  the  service  of  the  process.  After  jointly  liable, 
an  alias  and  pluries  writ  of  venire  facias  ad  respondendum  Jj"|  J^^rved" 

had  been  sued  out,  a  distringas  issued  upon  the  22nd  upon  one  pan- 

i    .  ner»  wno  u  a" 

November,  upon  which  40*.  were  levied  at  the  counting-  broad;  ifaw- 

house  of  the  defendant  and  his  co-defendant ;  whereupon  ^V"artner*  n 

may  be  served 
at  the  counting- 

Manning,  in  the  last  Term,  on  behalf  of  J.  Smith,  ob-  house  of  the 
tained  a  rule  calling  upon  the  plaintiffs  to  shew  cause  why  and  upon  his 
the  sum  so  levied  should  not  be  repaid,  with  costs.  Against  a^?ri^«may 

Which  be  executed 

there. 

Parke  shewed  cause.  The  main  question  in  this  case  is, 
whether  the  distringas  is  taken  away  by  the  late  act  of 
Parliament  (a)  from  the  process  of  venire  facias  ad  respon- 
dendum. For  the  purposes  of  this  argument  the  words  of 
that  statute  are  the  same  as  those  in  the  statute  51  Geo.  3, 
c.  124,  and  must  be  governed  by  the  same  rules  of  con- 
struction. In  Nicholson  v.  Boumus(b),  and  Dwerryhouse 
v.  Graham  (c),  the  latter  statute  was  held  to  be  an  en- 
abling and  not  a  disabling  statute;  and  the  Court  said, 
that  although  the  distringas  could  not  be  used  as  a  pre- 
liminary step  for  the  purpose  of  entering  an  appearance 

(a)  7  &  8  Geo.  4,  c.  71,  s.  5.  (6)  3  Price,  268.  (c)  lb.  n. 
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Exch.  of  Pimu,  for  a  defendant  abroad,  and  then  carrying  on  the  suit  as  if 

N— ^J^     he  h11^  duly  appeared ;  yet,  if  it  were  used,  as  in  this  case, 

Petty        only  for  the  purpose  of  compelling  an  appearance,  by  di»- 

Smith.        training  on  the  defendant  until  he  should  appear,  there 

was  no  reason  why  the  distringas  should  not  issue  in  the 

usual  course.     The  case  of  Morley  v.  Strombom  (a)  is  an 

answer  to  another  objection  which  may  be  urged,  viz.  that 

the  joint  partnership  effects  cannot  be  taken  under  a  pro* 

cess  against  one  partner  only. 

Manning,  contra.  The  attention  of  the  Court  was  not 
called,  in  the  cases  cited,  to  the  provisions  of  the  statute 
51  Geo.  4,  c.  124,  by  which,  "  in  all  cases,"  it  is  enacted 
that  no  writ  of  distringas  shall  issue.  It  is  difficult  to  say 
how  this  can  be  an  enabling  clause,  and  not  affect  the 
ancient  practice  of  the  Court,  with  reference  to  the  dis- 
tringas. The  process  of  distringas  is  founded  upon  a  con- 
tempt; and  the  object  of  the  Legislature  was,  that  no  one, 
who  had  not  been  guilty  of  a  default,  should  be  subject  to 
that  process.  Where  a  party  is  served  at  his  dwelling-- 
house, with  the  writ  of  venire  facias  ad  respondendum,  if 
he  do  not  appear,  he  is  guilty  of  contempt ;  but  no  such 
presumption  can  arise  where  the  defendant  is  out  of  the 
kingdom,  not  wilfully,  and  for  the  purpose  of  avoiding  the 

• 

service,  for  he  then  has  no  opportunity  to  appear.  The 
cases  cited  are  cases  of  joint  process.  This  is  against  one 
partner  only,  and,  therefore,  there  can  be  no  pretence  for 
saying  that  a  service  at  the  counting-house  of  the  two  is 
sufficient.  As  before  stated,  the  process  of  distringas 
proceeds  upon  a  supposed  contempt,  upon  which  ground 
it  was  decided  in  Goldsmith  v. Levi  (ft) ;  Jordan  y.PeUo(c)} 
Turner  v.  Wall(d);  and  Scott  v.  Gould  (e);  that  unless 


(a)  3  B.  &  P.  354.  (c)  5  Id.  703;  1  Marsh.  292. 

(b)  4  Taunt.  299.  (</)  5  Taunt.  520. 

(f)  4  Taunt.  156. 
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the  defendant  absents  himself  for  the  purpose  of  avoiding  Exch.  of  Pie<ut 

1828 

the  process,  no  distringas  can  issue.  '  ^ 

[Hullock,  B. — May  not  the  statute  be  construed  thus  :         Petty 
If  the  plaintiff  determines  to  proceed  according  to  the        smith. 
statute,  he  must  strictly  pursue  its  provisions;  but  if  the 
object  be  to  get  the  money  according  to  the  ancient 
course,  that  then  the  statute  does  not  apply.] 

Parke  stated  that  a  difference  existed  in  the  practice) 
with  respect  to  the  supposed  contempt,  between  this  Court 
and  that  of  the  Common  Pleas,  the  former  having  no  pro- 
cess upon  which  an  outlawry  could  be  founded  (a),  and  the 
distringas  being  resorted  to  as  a  substitute  for  that  process. 

Cur.  adv.  vult. 

Alexander,  L.  C.  B. — We  have  considered  tljis  case, 
and  are  of  opinion  that  the  writ  of  subpoena  ad  responden- 
dum was  not  duly  served,  inasmuch  as  the  proceeding  is 
against  that  defendant  only,  who  is  absent,  the  service  be- 
ing upon  his  partner,  at  the  counting-house  of  the  two. 

Parke  stated  that  the  action  was  in  fact  against  the  two 
partners  jointly,  and  prayed  leave  to  file  a  further  affidavit 
of  that  fact;  which  was  granted. 

An  affidavit  was  accordingly  filed;  from  which  it  appear- 
ed that  the  action  was  commenced  for  a  partnership  debt; 
that  a  quo  minus  had  originally  issued  against  the  two 
jointly,  and  had  been  served  upon  J.  Smith;  and  that  G. 
Smith  being  out  of  the  country,  the  venire  facias  was  in 
consequence  issued,  as  stated  in  the.  affidavit  filed  in  sup- 
port of  the  rule,  for  the  purpose  of  compelling  his  appear- 
ance.    Upon  this 

Manning  contended,  that  his  previous  argument  was 
not  affected  by  these  additional  facts;  and  submitted,  that 
although  originally  the  plaintiffs  might  have  contemplated, 

(a)  See  Horton  v.  Peake,  1  Price,  309. 
VOL.  II.  I 
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Exch.  of  PU<ut  when  G.  Smith  should  have  entered  an  appearance,  to  de- 

s^^^Ji^     clare  against  the  two  for  a  partnership  debt,  yet  that  the  t?e- 

Petiy        nire  being  against  him  alone,  they  might  declare  for  a  sepa- 

Smith.        n*e  debt,  and  so  avoid  the  provisions  of  the  statute,  the 

venire  being  no  continuance  of  the  quo  minus,  the  latter 

being  founded  upon  the  former  writ. 

The  Master  certified,  that,  under  the  circumstances  of  the 
case,  the  plaintiffs  at  their  election  might,  by  the  practice 
of  the  Court,  issue  a  venire  against  the  two,  or  against  G. 
Smith  only. 

Per  Curiam.— It  is  not  disputed  that  the  quo  minus  was 
against  both  the  defendants,  and  that  that  writ  was  serv- 
ed upon  J.  Smith.  The  venire  issued  against  his  partner 
only  for  the  purpose  of  compelling  an  appearance.  This 
alters  the  facts  upoji  which  our  former  opinion  proceed- 
ed, and  brings  this  within  the  cases  in  which  a  service  like 
the  present  has  been  supported.     The  rule  must  be 

Discharged. 


Stith.  Price  *-• JoNES- 

No  objection  can  (|N  a  former  day,  Gunning  obtained  a  rule  nisi,  to  set 
award!  upon  the  aside  an  award,  upon  the  ground  of  a  mistake  in  point  of 
ground  of  a  mis-  jaw  ^y  jjie  arbitrator.  The  objection  did  not  appear  upon 
law,  unless  the  the  face  of  the  award,  but  was  brought  before  the  Court 
objection  appear  by  the  affidavits  filed  in  support  of  the  rule;  which  stated 
Sto2i27^  that  the  arbitrator  had,  before  he  made  his  award,  inti- 
thentic  shape      mated  his  opinion  upon  the  law  of  the  case,  which,  it  was 

before  the  Court  , 

contended,  was  erroneous. 

Patteson,  who  shewed  cause  against  the  rule,  contend- 
ed, that  it  was  not  competent  for  the  party  to  raise  an  ob- 
jection upon  a  question  of  law,  the  facts  to  warrant  which 
did  not  appear  upon  the  face  of  the  award,  and  were  not 
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stated  by  the  arbitrator  for  the  purpose  of  taking  the   ****•  °fPk<u, 
opinion  of  the  Court.     He  cited  Chace  v.  Westmore(a),      s^^^l^ 
and  Richardson  v.  Nourse  (b),  in  which  cases  the  Court  of         p&ice 
King's  Bench  had  refused  to  entertain  the  like  objection         Jones. 
upon  that  ground.  • 

Gunning,  contra,  insisted  that  it  was  not  necessary  that 
the  objection  should  appear  upon  the  face  of  the  award, 
it  being  sufficient  if  it  appeared  in  an  authentic  form  be- 
fore the  Court;  and  relied  upon  Kent  v.  Elstob(c). 

Alexander,  L.  C.  B. — It  is  of  importance  that  the  rules 
which  prevail  in  Courts  of  law  should  be  adhered  to,  and 
that  it  should  not  be  allowed  to  a  party  to  object  to  an 
award,  unless  the  facts  which  raise  that  objection  appear 
upon  the  face  of  the  award,  or  at  least  in  some  authentic 
shape  before  the  Court.  The  expression  by  the  arbitra- 
tor of  his  opinion  upon  the  law  of  the  case,  before  he  made 
his  award,  does  not  appear  to  me  to  be  a  sufficient  reason 
to  set  aside  this  award.  We  are  not  apprised  of  the 
grounds  upon  which  he  proceeded,  whether  upon  the  evi- 
dence exclusively,  or  whether,  upon  further  consideration, 
he  altered  his  opinion  upon  the  law  of  the  case.  Where 
the  reasons  appear  upon  the  award  itself,  or  are  delivered 
by  the  arbitrator  contemporaneously  with  the  award,  the 
Court  are  enabled  to  perceive  the  exact  grounds  upon 
which  he  proceeded;  but,  in  a  case  like  the  present,  it 
would,  in  my  opinion,  be  dangerous  to  interpose. 

Garrow,  B.,  concurred. 

Hullock,  B. — I  am  of  the  same  opinion.  In  Kent  v. 
Elstob,  the  arbitrator  delivered,  with  his  award,  a  paper, 
upon  which  his  reasons  were  stated :  that  was  considered 

(a)  13 East, 357.  (b)  3B.&A.237.  (c)  3  East,  18. 
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Esch.  #/  PUms,  by  the  Court  as  part  of  the  award,  and:  shewed  beyond 

doubt  the  grounds  of  the  arbitrator's  decision.  But  what 
is  there  in  this  case  to  satisfy  the  Court  that  the  arbitrator 
proceeded  upon  a  mistaken  notion  of  the  law?  He  might 
have  altered  his  opinion  before  he  made  his  award,  •  or  he 
might,  for  ought  that  appears,  have  proceeded  upon  the 
evidence  only. 


Vauohan,  B. — I  am  of  the  same  opinion, 
could  be  more  dangerous  than  to  permit  a  party  to  set 
aside  an  award,  merely  upon  a  loose  expression  by  the  ar- 
bitrator of  his  notion  of  the  law,  during  the  reference,  and 
before  the  award  is  made. 

Rule  discharged^  with  costs. 


Saturday, 
Feb.  9th. 

A  lessee,  who 
executes  the 
counterpart  of  a 
lease,  cannot 
dispute  its  ad- 
missibility in 
evidence,  or  im- 
peach its  validi- 
ty, upon  the 
ground  of  the 
original  not 
being  properly 
•tamped. 


Paul,  Clerk  to  Trustees,  &c.  v.  Meek  and  Another. 

JLrEBT  for  tolls. — The  first  count  of  tha  declaration  stat- 
ed, that  on  &c,  by  indenture  between  the  trustees  of  the 
turnpike  road  of  the  first  part,  and  the  defendant  and 
J.  S.  of  the  second  part,  the  trustees  demised  the  tolls 
to  the  defendants,  from  &c.  for  one  year,  yielding  aj^d 
paying  to  the  trustees  £928  yearly,  by  equal  monthly  pay- 
ments, &c.  The  second  count  was  for  money  had  and  re- 
ceived, and  the  third  was  upon  an  account  stated.  The 
defendants  pleaded ;  first,  nil  debet;  secondly,  an  eviction 
of  the  receipt  of  the  tolls;  and  thirdly,  payment.  Upon 
which  issues  were  joined.  • 

At  the  trial,  before  Littledale,  J.,  at  the  Gloucester 
Summer  Assizes,  1827,  the  plaintiffs  produced  a  counter- 
part of  the  lease  of  the  tolls,  impressed  with  a  stamp  of 
1/.  10*.;  upon  which  the  counsel  for  the  defendants  pro- 
duced the  original,  stamped  with  a  stamp  of  XL  15*.,  and 
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objected  that  the  stamp  was  insufficient,  the  subject-mat-  b*cJl  of  Phut, 
ter  of  the  lease  being  an  hereditament  (a);  to  which  it  was 
answered,  that  the  tolls  in  question  were  not  heredita- 
ments, but  that  at  all  events  the  counterpart  had  a  stamp 
of  sufficient  value  (b).  The  learned  Judge  allowed  the 
objection,  and  nonsuited  the  plaintiff,  giving  him  leave  to 
move  to  enter  a  verdict  for  2031.  13*.  4*/.,  if  the  Court 
should  think  the  objection  unfounded.  The  lease  pro- 
duced, after  reciting  the  act  of  Parliament  by  which  the 
tolls  were  created  for  a  limited  time,  granted  the  tolls,  to- 
gether with  the  toll-houses,  toll-gates,  &c.  to  hold  the  tolls 
to  the  defendants  for  one  year,  at  the  rent  stated  in  the  de- 
claration. 

Ludlow,  Serjeant,  in  pursuance  of  the  leave  granted  at 
the  trial,  obtained  a  rule  to  shew  cause  why  the  flcewliot  Kr^^ 
should  not  be  set  aside,  and  a  verdict  entered  for  the 
plaintiff,  against  which 

Richards  (Russell,  Serjeant,  was  with  him),  shewed  cause. 
The  tolls  in  question  are  hereditaments  within  the  mean- 
ing of  the  act  of  ParHametit;  but  it  is  unnecessary  to  con- 
sider1 that  questioh,  for  the  toll-houses  are  included  in  the 
demise,  and  ire  clearly  within  the  provisions  of  the  statute. 
It  is  said,  however,  that'  the  counterpart  is  impressed  with 
rf  sufficient  st&mp,  and  therefore  admissible,  even  though 
the  original  be  not.  The  counterpart,  if  the  original  had  not 
been  produced,  would  have  been  go6d  evidence,  because 
it  would  have  IfeeiYpresutiied  that  the  original  was  proper- 
ly1 stamped ;  but  that  being  produced,  the  presumption  is  re- 

(a)  Schedule,  part  1,  55  Geo.  3,  'where  the  yearly  rent  shall  amount 
o.  UB4*  Lease  or  tack  of  «ay  lands,  to  £800,  and  not  amount  to  £1000, 
hereditaments,  ,or  testable  ,  sub-  *  £6. 

jects,  at  a,  yearly  rent,  without  any  (b)  Ibid.    And  for  the  counter- 

sum  of  money  by  way  of  fine,  pre-      part  or  duplicate  of  any  other  lease 
miuro,0Tgrassum,  paid  for  the  same,      or  tack  whatsoever,  1/.  10f. 
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Bjcck.  of  Ptetu,  butted,  and  the  counterpart  is  not  admissible.     If  h  were 
1828,  ^     otherwise,  the  Legislature  might  be  defrauded. 

Ludlow,  Serjeant,  and  Philpot,  contra.— -The  lessees  un- 
der the  provisions  of  the  statute,  by  which  the  tolls  are  de- 
mised, are  entitled  to  the  use  of  the  toll-houses,  &c.  for 
the  purpose  of  collecting  the  tolls ;  and  therefore,  the  toll- 
houses, &c.  which  would  have  passed,  had  they  not  been 
included  in  the  demise,  cannot  affect  the  question,  being 
but  accessary  to  the  demise,  and  not  the  substantial  sub- 
ject of  it.  Tolls  which  issue  from  real  visible  property  in 
the  possession  of  the  proprietor  of  the  tolls,  are  heredita- 
ments ;  Rex  v.  NichoUon(a)i  but  where  there  is  no  here- 
ditable  estate  from  which  they  arise,  they  cannot  be  so 
considered.  But  were  this  otherwise,  still  the  counter- 
part is  evidence.  If  it  were  but  secondary  evidence  it 
could  not  certainly  be  admissible,  unless  the  original  were 
properly  stamped;  but. inasmuch  as  the  plaintiff,  without 
notice,  was  entitled  to  give  the  counterpart  in  evidence, 
Burleigh  v.  Stiles  (4)^  if  properly  stamped,  that  is  admis- 
sible without  reference  to  the  stamp  upon  the  original. 

Alexander,  L,  C.  B. — I  should  not,  were  it  neces- 
sary, feel  much  difficulty  in  forming  an  opinion,  whe- 
ther the  subject-matter  of  this  demise  is  or  is  not  an 
hereditament  within  the  meaning  of  the  act  of  Parlia- 
ment; but  I  shall  deliver  my  opinion  upon  the  other  ground, 
viz.  whether  the  counterpart  which  the  plaintiff  pro- 
duced at  the  trial,  and  which  was  impressed  with  a  stamp 
of  1/.  10*.,  was  sufficient  to  entitle  him  to  a  verdict* 
A  similar  question  was  decided  by  Sir  Wtn.  Grant,  in  a 
case,  the  name  of  which  I  do  not  remember,  and  which 
is  not  reported  upon  this  point.  It  was  a  bill  for  a  speci- 
fic performance,  in  which  the  plaintiff  stated  an  agreement, 

(a)  12  East,  330.  <*)  5  T.  R.  465. 
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which  was  admitted  by  the  defendant  in  his  answer.  The  Exch.  of  piea$, 
case  came  on  to  be  heard  at  the  Rolls,  when  Sir  Samuel 
Romilly,  who  was  of  counsel  for  the  plaintiff,  produced 
the  agreement,  without  adverting  to  the  circumstance  of 
its  not  being  stamped.  I  objected  upon  that  ground,  that 
the  Court  would  make  no  decree;  to  which  it  was  answer- 
ed, that  the  agreement  being  admitted  by  the  answer 
might  be  read  from  the  bill,  after  reading  the  admission 
in  the  answer;  against  which  I  protested  on  behalf  of  the 
defendant.  But  Sir  Wm.  Grant  said,  that  the  statute 
did  not  alter  the  rules  of  evidence,  and  that  it  was  compe- 
tent for  die  plaintiff  to  resort  to  the  agreement  as  stated 
in  the  bill 'and  admitted  by  the  answer;  and  upoii  that 
grouod  node  the  decree,  although  the  agreement  was  not 
stamped;  This  seems  to  me  to  be  a  parallel  case  with  the 
present.  By  executing  the  counterpart  the  defendants 
are  estopped  from  objecting  to  its  admissibility,  and  it  was 
therefore  receivable  in  evidence  against  them.  I  think 
this  rule  should  be  made  absolute,  and  the  verdict  be  en* 
tered  for  the  plaintiff. 

GarroW,  B. — I  am  of  the  same  opinion. 

Hullock,  B. — I  concur  in  the  opinion  expressed  by  the 
Lord  Chief  Baron,  and  think  that  this  nonsuit  cannot  be 
sustained.  Having  executed  the  counterpart,  the  defen- 
dants were  precluded  from  objecting  to  its  admissibility, 
and  from  impeaching  its  validity  by  producing  the  original 
lease.  If  the  defendants  could  not  produce  it,  it  was  not 
necessary  for  the  plaintiffs  to  do  so.  That  has  been  de- 
cided in  several  cases.  In  -Roe  v.  Davis  (a),  which  was 
an  action  of  ejectment  upon  a  clause  of  re-entry  in  a  lease, 
on  non-payment  of  rent,  against  the  assignee  of  the  lease, 
a  counterpart  was  received  as  sufficient  evidence  of  the 

(<i)  7  East,  363. 
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Xxch.  of  Pkas,  holding  upon  thai  conditjw*  .  There,  the.  defendant  was 
g*8'  s  not  the  original  lessee ;  .but'the  lea*ne<i  Judge,  at  the  trial, 
received  the  evidence,  and  I<«ord  Tetft6r(ien,  then  at\  the 
bar,  having  urged  eyer^tppieagainrt  to.a4fii$ftihitity,  the 
ruling  of  the  learned  Judge  was. qyheld.  <  The  «ae  of 
Burleigh .  V*  Sjtile&  is  a  tstUL  ^txpngtr .  decagiott.  In  ihat 
case  it  was,  held,  that^/counterpajr^  of  w^iodentore,  exe-/ 
cuted  by  the  defendant,,  in  which  itwaa  r^ci^d,  thai  one 
Eider  had  put  himself  apprentice  wjfch  the  defendant,  was 
sufficient  evidence  against;  the  defendant* :  that  \R«fer 
had  executed  the  other  part  of  the  indenture,  although  tl^e 
declaration  proceeded  upon  the  indenture  executed;  by 
Roller.  U  seem?  to  me,  therefore,  that  this  -counterpart 
was  admissible  as  original  evidence,  and  precluded. 'the 
defendants  from  going  into  proof  of  the  original  lease;  but 
if  it,  were  not  properly  stamped,  itfWpuld.be  a4i*4»ihle 
for  no  purpose,  and  could  not  be^  jceceiv^d  ^  impeach  the  ; 
validity  of  the  counterpart* ...  . 


i  i  j  ■ 


\  * » 


■I 


Vauguan,  B.,  concurred,  and  the  rule  was  made 


Absolute* 


,'! 


i  1.  I  .      p  * 


•v  -  ;     '  ' 


»  * 


REVENUE  BRANCH. 

—  i 

EfSS  "*«  ••  Blunt- 

where  an  inter-  A.  BEING  possessed  of  certain  premises  for  the  lives 

Ssed  for'nves*    of  C-  **&  D*> md  for  the  *»&**  term  of  twenty-one  years 

tndfora'further  next  after  the  decease  of  the  survivor,  subject  to  the  pay- 
term  of  years 

after  the  decease 

of  the  kurvivor,  had  heen  extended,  and  sold  by  the  sheriff  under  a  writ  of  venditioni  exponas  *  but 

no  order  of  Court  had  been  obtained  for  the  safe  under  the  stat.  25  Geo.  3,  c.  35,  the  Court  refused, 

to  confirm  the  sale  and  order  the  Remembrancer  to,  execute  a  conveyance  to  the  parcfamser. 
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ment  of  a  yearly  rent,  by  indentures  of  lease  and  release, 
between  himself  of  the  first  part,  Blunt  of  the  second  part, 
and  B.  of  the  third  part,  for  the  considerations  therein 
expressed,  at  the  request,  and  by  the  directions  of  Blunt 9 
bargained,  s6ld,  assigned,  transferred,  and  set  over;  and 
Bhatt  ratified  and  confirmed  the  same  to  B.t  his  executors, 
&c.>  for  the  two  lives,  and  after  the  decease  of  the  survi- 
vor, for  the  farther  term  of  twenty-one  years,  upon  trust  to 
sell  the  premises,  for  the  purpose  of  raising  a  certain  sum 
due  to  2?.,  and  to  pay  the  overplus  to  Blunt,  or  as  he  should 
appoint.  Two  years  afterwards,  Blunt  was,  by  inquisition, 
fouhd  to  be  indebted  to  the  Crown,  whereupon  an  extent 
issued  against  his  estate  and  effects,  and  he  was  found  by 
the  Jury,  on  an  inquisition  taken  thereon,  to  be  possessed 
of  certain  goods  and  chattels,  and  also  to  be  entitled  to 
the  residue  of  certain  monies  to  arise  from  the  sale  of  the 
premises  in  question.  Upon  this  finding  a  writ  of  vendi- 
tioni exponas  issued ;  in  obedience  to  which  the  sheriff  put 
up  to  public  auction,  and  sold  to  E.y  the  interest  of  Blunt 
in  the  residue  of  the  monies  to  arise  from  the  premises; 
and  by  indenture,  reciting  the  several  matters  and  things 
before  mentioned,  the  sheriff  bargained  and  sold  &c.  to  E. 
the  surplus  monies  to  arise  from  the  sale  of  the  premises, 
after  payment  of  the  principal  money  and  interest  secured 
to  2?.  Soon  after  this  purchase,  E.  expended  a  large  sum 
of  money  upon  the  premises,  but  doubts  having  been  en- 
tertained whether  the  sale  and  conveyance  ought  not  to 
have  been  through  the  King's  Remembrancer — 
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Clarke,  on  the  behalf  of  the  Attorney-General,  (and 
Duckworth  was  with  him),  now  moved  that  the  sale  might 
be  absolutely  confirmed  and  carried  into  effect;  that  E. 
might  be  declared  to  be  the  purchaser  of  the  premises, 
and  that  the  King's  Remembrancer  and  all  proper  parties 
might  join  in  and  execute  to  JS.,  or  as  he  should  direct,  a 
deed  of  bargain  and  sale  of  the  said  premises,  to  be  settled 
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by  the  King's  Remembrancer.  He  stated,  that  the  mistake 
had  originated  in  the  interest  of  Blunt  in  the  premises 
having  been  treated  as  a  leasehold  for  years  only ;  but  that 
although  regularly,  under  the  provisions  of  the  stat*  85 
Geo.  3,  c.  35,  an  order  of  Court  ought  to  have  been  ob- 
tained for  the  sale  of  the  property,  and  the  conveyance 
should  have  been  made  by  the  King's  Remembrancer,  it 
was  competent  for  the  Court  to  rectify  the  mistake.  And 
he  cited,  Rex  v.  Boyd  (a),  and  Rex  v.  Adam(b),  as  autho- 
rities for  that  proposition. 


Hullock,  B. — The  question  is,  whether  the  Court  has 
any  jurisdiction  in  this.  case.  At  common  law*  land  could 
not  >  be  sold,  it  could  only  be  seised  by  a  writ  of  levari  Jm* 
ckte9itaAet  whfch  the  rents  alone  w^re  receivable;  but  un- 
der that  writ  it  could  not  be  sold.    The  25  Geo.  3,  c  35  (a), 


(a)  Bex  v.  Boyd.  Extent  and 
inquisition,  12  Mar.  1797.  29th 
May,  1800,  usual  order  for  sale. 
On  the  27th  February,  1801,  the 
Attorney-General  moved,  stating 
that  before  the  order  for  sale  by  the 
Remembrancer  had  been  granted  by 
the  Court,  the  defendant,  or  his  as- 
signees, in  June,  1799,  had  sold 
the  premises  by  auction ;  and  pray- 
ed the  confirmation  of  the  sale,  and 
that  the  Remembrancer  might  con- 
vey :  which  was  granted. 

(ft)  Rex  v.  Adam,  Crown  debt, 
contracted  1817,  defendant  died 
1823;  in  1824,  the  defendant's  de- 
visees or  executors,  after  an  inqui- 
sition on  a  writ  of  diem  clavsit  ex- 
tremum,  entered  into  a  contract 
for  the  sale  of  certain  premises  by 
private  contract.  On  the  1  Oth  June, 
1826,  the  Attorney-General  mov- 
ed to  confirm  the  sale,  and  that  the 


Remembrancer  might  be  ordered  to 
convey  the  premises:  which  was  or- 
dered. 

(c)  Sect.l,  enacts,  "that  it  shall 
and  may  be  lawful  to  and  for  his 
Majesty's  Court  of  Exchequer,  and 
the  same  Court  is  hereby  authoris- 
ed, on  the  application  of  his  Majes- 
ty's Attorney-General,  in  a  sum- 
mary way,  by  application  to  the 
same  Court,  to  order  that  the  right, 
title,  estate,  and  interest  of  any 
debtor  to  his  Majesty,  his  heirs  and 
successors,  and  the  right,  title,  es- 
tate, and  interest  of  the  heirs  and 
assigns  of  such  debtor,  in  any  lands, 
tenements,  or  hereditaments  which 
have  been,  or  shall  hereafter  be  ex- 
tended under  and  by  virtue  of  any 
such  writ,  or  diem  clautil  extremntm 
as  aforesaid,  or  so  much  thereof  as 
shall  be  sufficient  to  satisfy  the  debt 
for  which  the  same  shall  nave  been 
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however,  enabled  the  Crown  to  sell  the  lands  of  a  debtor 
seized  under  an  extent,  but  a  motion  must  be  made  to  the 
Court  for  that  purpose,  upon  which  the  Court  may  order 
the  lands  to  be  sold;  and  then,  after  the  order  for  the 
sale  has  been  complied  with,  the  King's  Remembrancer 
makes  the  conveyance  to  the  purchaser  as  of  course.  No 
ordef  for  the  sale  of  the  property  has  been  made  in  this 
instance ;  and  I  have  diligently  searched  the  authorities 
upon  the  subject,  and  have  found  no  case  which  can  au- 
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so  extended,  shall  be  sold  in  such 
manner  as  the  said  Court  shall  di- 
rect, and  that  when  a  purchaser  or 
purchasers  shall  be  found,  the  con- 
veyance of  the  lands,  tenements,  or 
hereditaments,  so  desired  to  be  sold, 
shall  be  made  to  the  purchaser  or 
purchasers  by  his  Majesty's  Remem- 
brancer in  the  said  Court  of  £r- 
cheqner,  or  his  deputy,  under  die 
direction  of  the  said  Court,  by  a 
deed  of  bargain  and  sale  to  be  in- 
rolled  in  the  same  Court ;  and  that 
from  and  after  the  making  of  such 
conveyance,  and  the  inrolment 
thereof  as  aforesaid,  the  bargainee 
or  bargainees  in  such  conveyance, 
and  his  or  their  heirs,  executors, 
administrators,  and  assigns,  shall 
bare,  hold,  and  enjoy  the  lands, 
tenements,  and  hereditaments  there- 
in comprised,  for  his  and  their  own 
respective  use  and  benefit,  not  only . 
against  the  extent  of  the  Crown,  but 
also  against  such  debtor  of  the 
Crown,  or  the  surety  or  sureties  for 
such  debtor,  and  all  persons  claim- 
ing under  such  debtor,  or  the  sure- 
ty or  sureties,  unless  by  a  title  para- 
mount to  and  available  in  law 
against  such  extent  as  aforesaid; 
and  all  monies,  which  shall  become 
payable  from  any  such  purchaser 


or  purchasers  as  aforesaid,  shall  be 
paid,  accounted  for,  and  applied 
towards  the  discharge  of  the  debt 
due  to  the  Crown,  and  of  all  costs 
and  expencc*  which  shall  be  incur- 
red by  the  Crown  in  enforcing  the 
payment  of  such  debt  in  such  man- 
ner as  the  said  Court  of  Exchequer, 
shall  from  time  to  time  order  and 
appoint ;  and  if,  after  payment  of 
the  whole  debt  to  the  Crown,  and 
of  all  costs  and  expences  incurred 
in  enforcing  the  payment  thereof, 
there  shall  be  any  surplus  of  the 
monies  arising  from  any  such  sale, 
the  said  surplus  shall  belong  to  the 
same  person  or  persons  as  would 
be  entitled  to  the  lands,  tenements, 
or  hereditaments  sold,  if  there  had 
not  been  a  sale  thereof,  and  shall, 
accordingly,  be  paid  to  such  per- 
son or  persons  under  the  order  and 
direction  of  the  said  Court  of  Ex- 
chequer,  upon  motion  or  petition  to 
the  said  Court,  to  be  made  upon 
such  notice  to  the  Crown,  and  to  be 
supported  by  such  affidavits  or  other 
proofs,  as  to  the  said  Court  shall 
from  time  to  time  seem  just  and 
reasonable."  The  second  section 
empowers  the  Court  to  order  the 
production  of  title  deeds. 
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thorite  the  Court  to  interfere'  under  such  circumstances, 
The- writ  to  the  sheriff  communicated  to 'him  no  right  to 
sell  this  species  of  property ;  but  he  was  authorized  to  seD 
die  goods  and  chattels  only;  how  then  can  the  Court 
confirm  his  Act? 


.  Alexander,  L.  C.  B.— The  casks  cited  bear  no  analo- 
gy to  the  present,  and  it  is  therefore  unnecessary  to  con- 
sider whether  th.6  course  which  the  Court  there  adopted, 
was  sanctioned  by  the  statute.  I  am  clearly  of  opinion 
that  we  have  no  power  to  interfere. 


/  * 


The  other  Barons  concurred,  and  the  application  was 
refused. 


*  i 


« i 


■  ■  j  i  / 


Friday, 
Feb.  Qth. 

A  sale  by  auc- 
tion, by  assig- 
nees of  a  bank- 
rupt, of  the  ab- 
solute interest  in 
an  estate  in  fee, 
which  is  in 
mortgage,  is 
not  liable  to  the 
auction  duty. 


■     .    The  Kino . b.  Wnfferr ahley; ■ .  / ! s «  ■•  ■» 

SCIRE  FACIAS  on  an  auctioneer's  bond,  in  the  sum  of 
£500.  The  bond  and  condition,  which  were  in  thg  usual 
form,  were  set  out  on  oyer*,  the  condition'  beihg,  that  the 
defendant,  having  been  licensed  as  kit  auctioneers  ^hcfald; 
within  si*  weeks  after  each  and  every  sale  by  auction,  de- 
liver to  the  proper  pefrson  appointed  to  receive  vthe  same, 
ah  ertact  and  particular  account  iri  writing  tt  thfe  to&l 
amount  of  the  money  bid  at  each  sale!,  of  the  sevetail  ar- 
ticles, ldts,  &c.  sold,  and  the  price  of  each  and  every  such 
article,  lot,  &c.  and  should,  at  the  same  time,  pay  the  auc- 
tion duty  in  respect  thereof,  according  to  the  true  fritetat 
and  meaning  of  the  several  acts  of  Parliament  in  that  be- 
half. The  defendant  then  pleaded  performance  of  the 
condition  of  the  bond,  in  the  terms  of  the  condition.  The 
Attornej/- General  replied,  that  the  defendant  being  an 
auctioneer,  after  the  making  of  the  bond,  and  during  the 
continuance  of  his  licence,  to  wit,  On  &c,  at  &c,  sold  by 


V. 
WmflVANLBY. 
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auction  certain  estates  at  &c,  and  that,  a  large  sum  of      Revenue, 
moneys  to  wit  &c,  was  bid  at  the  said  sales;  »and  assigned     .   *«*8"  ^ 
as  the^/Jrtf  breach,  that  the  defendant  did  not, .  within  Hx     THa  Kuw 
weeks  after  3uch  sales,  deliver  &c.  .an  Account  in  writing 
&c,  contrary  to  the  condition  of  the  bond;  apd  secondly, 
that  the  defendant  did  not,  within  six  weeks  next  after 
su?h  sales,  ,&c»,:  make  payment  of  the  auotioa  duty  dup  to 
his  Majesty  in  respect  ^hereof.    Issue  was  joined  upon  the 
first  breach. ,   £be  defendant,  as  to  the  second  breach,  re* 
joined,  that  the  said  several  estates  in  the. replication  men- 
tioned sold  by  him  by  way,  of  auction,  were,  the  estatqs  of 
one  Clcuighton,  which  estates  had  been  by  him  conveyed 
to  divers  persons  by  way  of  mortgage^,  fi^securipg  ?*m& 
of  money  advanced  by  them,  the  equity  of  redemption 
being  in  Claughton.     That  the  estates  had  been  conveyed 
by  Claughton,  none  of  the  incumbrancers  being  parties  to 
the  deed,  to  trustees,  upon  certain  trusts  stated  in  the  re- 
joinder, to  pay  off  the  incumbrances,  and  to  divide  the  re- 
sidue equally  amongst  the  creditors  of  Ciaughton.     That 
a  commission  of  bankruptcy  afterward*  \  issued .  ?  against 
Ciaughton*  upder  .vfjbflch  certain  pegspna ,  ,wqre  appoiated 
assignees,  apd  that  ^9.  ,^veral  satatep  so.sQld  by  the  defen* 
dan t  by  way  of  auction*  were  sold  by  otfe^of,  the  assignees 
under  the  commission,  for  the  benefit}  of  the  creditors,  of 
Ciaughton,  and  with,  the  consent  of  the .  trustees.    The 
Attorney-General  . surrejoined,  that  the  defendant  sold 
by  way  of  auction  the.  whole  of  the.  interest  .in.  the,  said 
estates,  &c>  as.  well  of  the  mortgagees  and  incumbrancers! 
as  of  the  trustees  ( under  the  trust-deed,  aqd  other  than 
the  interest  of  and ,  belonging  to  the  estate  of.  Ciaughton, 
without  distinguishing  any  of  wch  interests  at  the  time  of 
the  sale,  &c,  and  did  not.  pay  the  auction  duty  iq  respeot 
thereof,  &c,    General  demurrer  and  johider..        ,. 


IV' 


Pa  ties  on  i  in  support  of  the  demqixer.    Tlie  question 
raised  by  ^i^  recojrd^,, whether  the  au^tipn  dfftyif  pay- 
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1828.  ^     bankrupts,  which  are  mortgaged;   a  question  similar  to 

Tub  kino      *****  determined  in  The  King  v.  Abbott  (a):  and  it  is  for 

*•  the  purpose  of  reviewing  that  decision,  coupled  with  the 

WlffSTANLEY. 

late  act  of  Parliament  (6),  that  this  record  is  brought  be- 
fore the  Court.  The  decision  in  The  King  v.  Abbott  turned 
upon  the  stat  19  Geo.  3,  c.  66,  s.  15;  (be  question  in  this 
case,  however,  depends  upon  the  construction  of  the  98th 
section  of  the  6  Geo.  4,  c.  16,  which  enacts,  that  all  sales 
of  any  real  or  personal  estate  of  any  bankrupt  or  bank- 
rupts, shall  not  be  liable  to  any  auction  duty.  This  differs 
in  some  respects  from  the  former  enactment,  which  ex- 
empted from  auction  duty  such  estate  and  effects  of  bank- 
rupts only  as  were  sold  by  order  of  the  assignee  or  as* 
signees  of  any  commission  of  bankrupt.  Coare  v.  Creed (c) 
is  the  first  case  which  occurred  upon  this  subject.  That 
was  an  action  of  assumpsit,  brought  against  an  auctioneer 
to  recover  the  amount  of  a  deposit  on  the  sale  of  an  estate: 
the  plaintiff  was  mortgagee  of  the  estate,  and  the  mort- 
gagor having  become  a  bankrupt,  the  estate  was  sold  ill 
pursuance  of  an  order  made  by  the  Lord  Chancellor,  by 
which  it  is  directed  that  all  the  estates  of  the  bankrupt  aw 
to  be  sold  before  the  commissioners*  Part  of  the  deposit 
was  {Mid  into  Court  by  tjhe  defendant,  who  claimed  to  d** 
duct  the  residue  for  the  auction  duty  and  for  fan  trouble; 
and  the  question  was,  whether  the  auction  duty  was  pay- 
able in  respect  of  the  estate  sold  by  the  mortgagee,  and 
whether  it  was  part  of  the  bankrupt's  estate.  Lord  Ken- 
t/on was  of  opinion,  that  the  estate  was  liable  to  the  auc- 
tion, duty,  and  directed  the  Jury  to  find  a  verdict  for  the 
defendant.  The  sale  in  that  case  was  not  effected  in  con- 
sequence of  a  particular  order  of  the  Lord  Chancellor, 
but  in  pursuance  of  a  general  regulation,  applicable  to  all 
bankruptcies ;  and  the  opinion  of  the  Court  must  have  pro- 

(a)  3  Pyce,  178.  (b)  6  Geo.  4,  c.  16,  s.  98.  (r )  2  Esp.  W. 
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ceeded  upon  the  ground,  that  inasmuch  as  the  estate  was  Revenue, 
sold  by  the  direction  of  the  mortgagee,  the  stat.  19  Geo.  3,  v  ■  g8'  ^ 
a  56,  a.  15,  which  exempted  such  sales  only  as  were  made  the  King  • 
by  order  of  the  assignees,  did  not  apply.  In  The  King  v.  WlNtTV™ 
Abbott,  certain  estates  were  mortgaged  for  a  term  of  one 
thousand  years,  by  a  person  who  afterwards  became  bank* 
nipt,  and  the  whole  estates  were  sold  absolutely  by  order 
of  the  assignees.  The  Court  held,  that  the  auction  duty 
attached  upon  the  whole ;  but  that  decision  was  evidently 
founded  upon  a  misconception  of  the  statute,  and  is  not 
borne  out  by  the  reasons  upon  which  it  proceeded.  The 
intention  of  the  Legislature  was  to  increase  the  fund, 
which  would  ultimately  be  divisible  amongst  the  general 
creditors  under  the  commission.  Now,  that  being  so,  no 
possible  case  can  be  imagined,  in  which,  by  the  payment  of 
die  auction  duty,  the  general  fund  will  not  be  decreased. 
If,  for  instance,  the  produce  is  more  than  sufficient  to  satisfy 
the  incumbrance,  the  surplus  payable  to  the  assignees 
and  divisible  amongst  the  creditors,  will,  if  the  auction 
duty  be  payable,  be  decreased  to  that  amount.  Again,  if 
the  estate  produce  the  exact  sum  secured,  upon  it,  phis 
the  auction  duty,  if  that  be  paid,,  no  residue  can  b^te1  J 
cemd  for  the  benefit  of  theeteditara.?  And1  stt,  4f  th6re 
be*  deficiency ,  that  deficiency  is  'proveable  fender itbe  ge- 
neral estate  of  the  bankrupt,  and,  if*  the  auction  dtity  be- 
payable,  will  be  increased  to  that  amount.  It  was  saidim* 
that  case,  that  the  mortgagor  had  not  the  property  in  the1 
estate,  but  that  it  was  vested  in  the  mortgagee.  That  is 
a  misconception  of  the  interest  of  the  mortgagee ;  for,  al- 
though it  is  true  that  the  mortgagee  has  in  law  the  absolute 
legal  estate,  yet  in  equity  he  is  but  the  trustee  for  the  mort- 
gagor, subject  to  his  charge  upon  the  estate;  and,  if  the  es- 
tate be  available  for  a  larger  sum  than  the  debt  secured,  be 
derives  no  benefit  from  that  surplus.  Suppose  the  assignees, 
instead  of  selling  the  estate  absolutely,  had  sold  the  equity 
of  redemption  only,  with  a  conditions  that  the  purchaser 
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should  pay  off  the  incumbrance,  no  auction  duty  woulyl 
have  been  payable,  for  nothing  would  have  been  sold  but 
the  Kino  the  estate  of  the  bankrupt.  So  if  they  had  redeemed  die 
Winitaiilsy.  ertate  before  sale,  no  duty  would  have  been  payable.  But 
for  what  reason  should  they  be  compelled  to  borrow 
money  to  pay  off  the  incumbrance,  when,  by  the  sale  of 
the  whole  estate,  including  the  interest  of  the  mortgagee, 
the  same  object  is  attained.  If  they  are  to  sell  the  equity 
of  redemption  only,  instead  of  being  beneficial*  the  enact* 
ment  would  be  prejudicial  to  the  estate,  for  the  interest 
under  such  circumstances  would  produce  much  less  than  its 
real  value.  But  it  was  said,  why  should  the  mortgagee 
be  benefited ?  If  it  could  be  shewn  that  the  mortgagee  was 
liable  for  the  auction  duty,  that  argument  might  apply? 
but  as  the  duty  is  paid  from  the  proceeds  of  the  estate,  or, 
where  these  are  not  sufficient,  from  the  effects  of  die 
bankrupt,  he  can  derive  no  benefit  except  where  those 
effects  are  not  sufficient  to  pay  480*.  in  the  pound,  and 
then  only  at  the  expense  of  the  general  creditors.  Again, 
that  case  was  assimilated  to  the  case  afta.  teftanoy  m com- 
mon, the  whole  interest  being  sold1  upon  the  >  bankrupt- 
cy of  one*  The  two  case*  have  not  the  slightest  resem- 
blance :  upon  the  ^bankruptcy  of  one  tenant  in  common, 
his  interest  only  would  be  sold,  and  would  not  be  liable- to 
the  auction  duty ;  -but  that  would  be  no  reason  for4he 
exemption  of  others. 

[HuUock,  B. — Xhere  is  no  reason  why  a  tenant  in  com- 
mon should  not  be  liable  to  the  auction  duty.  He  could 
not  recoup  himself  out  of  the  estate  of  the  bankitipt, 
whereas  a  mortgagee  may.] 

So,  it  was  likened  to  a  reversion  in*  the  bankrupt,  and  a 
sale  of  the  whole  estate ;  but  those  are -distinct  interests, 
perfectly  unconnected  with  each  other.  ^  m*    ■ 

The  question  is  not  touched  by  the  trust  deed,  which 
makes  no  difference  between  the  parties;  for  the  incum- 
brancer being  no  party  to  it,  the  estate  still  remains  the 
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estate  -  of-  the  bankrupt*  Wallwyn  v.  Coutts  (a).  It  was 
dearly  the  •  object  -of  the  Legislature  to  increase  the  es- 
tate of  the  bankrupt  and  to  protect  it  from  all  diminution, 
directly  or  indirectly ;  and  were  it  to  be  held,  under  such 
circumstances,  that  the  auction  duty  was  payable,  that  ob- 
vious intention  would  be  defeated. 
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Wmtton,  for  the  Crown. — Admitting  the  intention  of  the 
Legislature  to  be,  to  increase  the  funds  o(  the  bankrupt 
for  the  benefit  of  the  creditors,  this  case  does  not  come 
within  the  provisions  of  the  act  of  Parliament,  which  ap- 
plies only  where  the  interest  of  the  bankrupt  alone  is  dis- 
posed of.  The  incumbrance  may  be  available  to  the  full 
value  of  the  estate;  and  it  could  never  be  the  intention  of 
the  Legislature,  that,  under  colour  of  selling  the  interest 
of  the  bankrupt,  a  superior  interest  should  be  disposed  of 
without  paying  the  auction  duty,  when,  it  must  be  ad- 
mitted that,  had  the  mortgage  only  been  sold,  the  auction 
duty  would  have  attached.  The  incumbrancer  and  bank- 
rupt have  distinct  and  separate  estates  in  the  property, 
cither  of  which  nay  be  sold  independently  Of  the  other;  and 
if,  by  the  sale  of  both  jointly,  the  auction  duty  can  be  evad- 
ed, wherever  the  parties  collude;  the  Revenue  may  be  de- 
frauded. The  King  v»  Abbott,  is  a  distinct  authority  in 
favour  of  the  Crown,  and  does  not  stand  alone;  for,  in 
Coare  v.  Creed,  Loitt  Kenyon  decided,  under  the  same  cir- 
cumstances, that  the  auction  duty  was  payable. 


Patteso*  replied. 

Alexander,  L.  C-  B.— Had  it  not  been  for  the  case  of 
the  King  v.  Abbott,  which  has  been  relied  upon  by  the 
counsel  for  the  Crown,. I  confess  that  I  should  not  have 
entertained  the  slightest  doubt  upon  this  subject.    That 
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decision,  however,  occurred  before  the  late  act  of  Parlia- 
ment, and  may,  on  that  ground,  I  hope,  be  distinguished 
from  the  present  case. 

I  apprehend  that  the  intention  of  the  Legislature  was, 
by  this  provision,  to  protect  an  insolvent  estate,  which  in- 
tention is  so  expressed,  that  the  mere  circumstance  of  the 
property  being  sold  under  a  commission  of  bankruptcy  is 
conclusive.     We  are  not  at  liberty  to  enquire  whether  this 
be  one  of  those  bankruptcies  of  which  we  sometimes  hear 
in  this  great  Metropolis,  which  are  concocted  by  persons 
in  good  circumstances,  for  the  mere  purpose  of  collecting 
their  debts.     We  cannot  enquire  whether,  in  the  result, 
there  may  or  may  not  be  a  surplus  fund,  or  whether  this  pro- 
vision in  favour  of  a  bankrupt  estate,  may  eventually  operate 
for  the  benefit  of  the  bankrupt  or  the  body  of  his  credi- 
tors generally.    Although  aware  that  cases  of  that  descrip- 
tion may,  and  do  frequently  occur,  the  Legislature  has 
not  thought  proper  to  make  any  provision  for  them,  the 
single  requisite  to  bring  the  case  within  the  exemption 
being,  that  it  should  be  a  bankrupt  estate,  and  that  the 
property  should  be  sold  under  a  commission  of  bankruptcy. 
For  my  own  part,  I  cannot  imagine  any  case  at  all  resem- 
bling that  stated  upon  this  record,  in  which  it  is  not  for 
the  benefit  of  the  bankrupt's  estate  that  this  exemption 
should  attach.     I  can  imagine  no  case,  and  none  has  been 
suggested  in  the  argument,  in  which,  by  the  payment  of 
the  auction  duty,  the  estate  of  a  bankrupt  will  not  be  les- 
sened.    The  payment  of  the  auction  duty  must  qudcun- 
que  vid  datd  be  a  charge  upon  the  estate,  by  which  the 
general  balance  divisible  among  the  creditors  will  be  di- 
minished.    Suppose  the  estate  is  sold  generally,  the  mort- 
gagee^ not  bound  to  join  in  the  conveyance,  but  the  as- 
signees must  pay  the  principal,  interest,  and  costs  out  of  the 
fund  which  would  otherwise  go  into  the  bankrupt's  estate ; 
and  in  that  case,  therefore,  by  this  provision  the  bankrupt's 
estate  is  benefited.    If  the  mortgagee  does  join  in  the  sale, 
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which  produces  sufficient  to  satisfy  the  security,  still  the       Revenue, 
assignees  must  pay  him  his  principal,  interest,  and  costs.  j 

And  so,  if  the  sale  does  not  produce  enough  to  pay  off  the      The  Kino 
mortgage,  the  produce  of  the  sale  must  go  in  satisfaction    wmstanley. 
of  the  principal,  interest,  and  costs,  as  far  as  it  will,  and  the 
residue  will  be  a  debt  against  the   bankrupt's   estate. 
Thus,  in  every  view  of  the  case  stated  upon  this  record, 
it  is  clear,  that  the  auction  duty  must  eventually  come  out 
of  the  bankrupt's  estate;  and  therefore  the  exemption  from 
that  payment  is  an  advantage  to  the  estate,  and  a  benefit 
to  the  creditors  generally,  which  it  was  the  object  of  the 
Legislature  to  furnish.     It  seems  indeed  to  be  admitted 
by  the  argument,  that  this  clause  of  exemption  does  ap- 
ply, if  the  auction   duty  be  paid  out  of  the  bankrupt's 
estate.      There  is  much  of  the  reasoning  in   the  case 
of  the  King  v.  Abbott,  in  which  I  cannot  concur.     The 
cases  of  a  tenant  in  common  and  of  a  remainder-man  ap- 
pear to  me  to  have  no  relation  whatsoever  to  this  sub- 
ject.    But  I  speak  with  great  diffidence  and  caution,  when 
I  remember  who  the  learned  Judges  were,  who  made  use 
of  those  arguments.     If  an  estate  be  sold  with  the  assent 
of  a  tenant  in  common  or  of  a  remainder-man,  they  can 
have  no  claim  whatever  on  the  proceeds  of  that  sale  be- 
yond their  particular  interests,  but  it  is  not  so  in  the  case 
of  a  mortgagee.     He  is  entitled,  if  the  security  be  insuffi- 
cient, to  revert  to  the  mortgagor  for  payment.    The  words 
of  this  exemption  are  clear  and  applicable  to  every  sale  of 
a  bankrupt's  estate.     The  object  of  that  exemption  is, 
to  procure  as  large  a  divisible  fund  as  possible.     Under 
these  circumstances,  I  am  clearly  of  opinion,  that  the  auc- 
tion duty  is  not  payable  in  respect  of  this  sale. 

The  other  Barons  concurred. 

Judgment  for  the  defendant. 

k2 
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FHda         The  King  r.  Trbgokino  and  Others,  (claiming  under  an 
Feb.  8M.  Extent  issued  against  S.  Gould). 

Calicoes  in  the  JL  HIS  was  a  claim  made  by  the  defendants  for  three 

marked,  the  hundred  and  fifty-nine  pieces  of  muslin,  seizedunder  an 

Jn2J22ture  of  extent    issued    against  Gould,    a  calico   printer.      The 

third  persons,  cause  was  tried  at  the  Sittings  after  Easter  Term,  on 

the  printer,  are  the  5th  June,  1827,  before  the  Lord  Chief  Baron,  when 

a&wunder  a  ve?dict  was  found  for  the  Crown,  subject  to  the  opinion 

an  extent  for  0f  fa  Court  on  the  following 

bygone  duties 
due  from  the 

faTof^sS."        Case—"  On  the  SOth  May,  1826,  an  extent  on  behalf 

s?2i*the  'rint-  °^  ^*  Majesty  issued  against  Gould,   an  entered  calico 

er  not  being  the  printer,  for  a  debt  of  3255/.  1*.  2d.,  charged  on  him 

facturer,  within  for  excise  duties  on  calicoes  printed,   punted,  stained, 

that,.SniDg0f   and  dyed  by  him  **  Great  Britain,    between  the   5th 
Qa*re,  whether  day  of  April  and  the  SOth  day  of  May,  18»6.    Upton 

printed  calicoes,  m  m 

the  property  of   the  extent,  by  an  inquisition  taken  before  the  sheriff  of 
thehMoWthe  Middlesex,  the  10th  day  of  June,  1S26,  Gould  was  found 

MeT'selx* Xm*  J°  ^  *^en  Possessed>  as  °f  his  own  Proper  goods  and 
under  an  extent  chattels,  (amongst  other  things),  of  six  hundred  pieces  of 

spect  of  those      muslin,  which  were  accordingly  seized  by  the  sheriff  and 

^rintw/bT  returned  into  his  Majesty's  Court  of  Exchequer.     To  this 

^J1".6  ofostat-      extent  the  present  defendants  pleaded,  claiming  aft  their 

28  Geo.  3,  c.  37,  *  _ 

s.  21.  own  property  eighty-five  pieces  of  white  cambric  muslin,  and 

two  hundred  and  seventy-four  pieces  of  white  muslin,  part 
of  the  above-mentioned  six  hundred  pieces  of  muslin;  and 
they  traversed  Gould  being  possessed,  as  of  his  own  goods, 
of  the  said  muslin  so  claimed,  as  found  by  the  said  in- 
quisition.    Whereupon  issue  was  joined. 

"  The  questions  made  at  the  trial  arose  upon  the  appli- 
cation of  the  excise  laws,  and  particularly  of  the  statute  28 
Geo.  3,  c.  37,  s.  21,  to  the  facts  hereinafter  stated.  That 
statute,  (sect.  21),  after  reciting  that  it  is  expedient  that  all 
goods  and  commodities,  for  or  in  respect  whereof  any  duty 
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of  excise  is  by  law  imposed;  and  also,  the  materials,  pre- 
parations, utensils,  and  vessels  in  the  custody  of  the  maker 
or  makers,  manufacturer  or  manufacturers  of  such  goods 
and  commodities  respectively,  for  the  purpose  of  making 
or  manufacturing  such  goods  and  commodities  respective- 
ly, should  be  subject  and  liable  to  the  duties  of  excise  in 
arrear  and  owing  from  time  to  time  by  such  maker  or  mak- 
ers»  manufacturer  or  manufacturers,  and  also  subject  to  all 
fines,  penalties,  and  forfeitures  incurred  by  such  maker  or 
makers,  manufacturer  or  manufacturers*  relating  to  his, 
her^  and  their  trade  or  business,  enacts,  '  that  all  goods  and 
commodities,  for  or  in  respect  whereof  any  duty  of  excise 
is  by  law  imposed,  and  all  materials,  preparations,  uten- 
sils, and  vessels  in  the  custody  of  the  maker  or  makers, 
or  manufacturer  or  manufacturers  of  such  goods  or  com- 
modities respectively,  or  in  the  custody  or  possession  of  any 
person  or  persons  to  the  use  of  or  in  trust  for  such  maker 
or  makers,  or  manufacturer  or  manufacturers,  shall  be 
subject  and  liable  to,  and  the  same  are  made  chargeable 
with,  all  the  duties  of  excise  in  arrear  and  owing,  from 
time  to  time,  from  or  by  such  maker  or  makers,  or  manu- 
facturer or  manfacturers,  for  or  in  respect  of  any  such  or 
the  like  goods  and  commodities  respectively,  so  made  or 
manufactured  by  him,  her,  or  them,  and  shall  also  be  sub- 
ject to  all  fines,  penalties,  and  forfeitures  incurred  by  such 
maker  or  makers,  manufacturer  or  manufacturers,  or  other 
perspn.  using  any  work-house,  warehouse,  or  other  place 
to  suoh  maker  or  makers,  manufacturer  or  manufacturers, 
for  any. offence  against  any  act  or  acts  of  Parliament  re- 
lating to  the  duties  on  such  or  the  like  goods  or  commo- 
dities; and  that  it  shall  and  may  be  lawful  in  all  such  cases 
to  levy  such  fines,  duties,  and  penalties,  and  use  such  pro- 
ceedings as  may  lawfully  be  done  in  relation  to  such  goods 
and  commodities,  in  case  the  debtors  or  offenders  were 
the  (rue  and  lawful  owners  thereof/ 
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"  The  claimants  were  warehouse-men  and  copartners,  re- 
siding in  the  city  of  London,  and  had  been  in  the  habit  of 
employing  the  Crown  debtor,  Gould,  an  entered  calico 
printer,  in  printing  white  muslin  and  cotton  goods  for 
hire.    At  the  time  of  issuing  the  extent  three  hundred  and 
twenty-nine  pieces  of  calico,  with  mpeet  to  which  the 
question  arose,  (the  claim  to  the  residue  of  the  said  three 
hundred  and  fifty-nine  pieces  being  given  up),  were  in 
the  hands  of  the  Crown's  debtor,  having  been  received  by. 
him  from  the  claimants  for  the  purpose  of  being  printed. 
It  was  proved  by  an  excise  officer  that  the  following  is 
the  method  used  by  the  excise  officers  under  the  excise 
laws,  for  ascertaining  and  charging  the  duties  payable  on 
printed  calicoes  prior  to  any  process  of  printing.     The 
calico  printer  produces  to  the  excise  officer  the  pieces  of 
muslin  in  the  white,  marked  with  the  name  of  the  maker 
or  owner,  and  the  quality  of  the  goods  being  printed  upon 
the  pieces  respectively.     The  officer  then  marks  each  of 
the  pieces  with  a  stamp  called  the  frame-mark,  denoting 
the  progressive  number,  length,  and  breadth  of  the  piece, 
and  the  year  when  so  impressed.     The  officer  then  inserts, 
in  an  official  book  called  the  white  book,  divided  in  co- 
lumns  for  the  purpose,  the  particulars  of  each  stamp,  and 
the  date  when  brought.     That  is  the  commencement  of 
die  charge  of  duty  and  the  source  from  whence  the  charge 
arises,  and  the  goods  are  from  that  time  considered  as 
part  of  the  entered  trader's  stock.     The  goods  when  print- 
ed are  again  produced  to  the  officer,  who,  having  ascer- 
tained the  length  and  breadth  of  each  piece  from  the  en- 
try previously  made  in  the  white  book,  impresses  upon 
each  piece  another  stamp,  which  is  called  a  charge-stamp 
or  seal.     If  any  of  the  goods  which  have  been  stamped 
with  the  frame-mark,  and  entered  in  the  white  book,  are 
not  produced  to  the  officer  to  be  stamped  with  the  oharge- 
stamp,  they  are  charged  with  duty  as  missing 
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cording  to  the  entry  in  the  white  book ;  but  if  they  are 
afterwards  produced  within  four  or  five  months,  they  are 
charged  when  printed,  and,  if  they  remain  on  the  entered 
premises,  are  not  charged  until  printed.  It  is  the  practice 
to  pay  the  duty  to  the  excise  collector,  at  the  next  settling* 
day  subsequently  to  the  affixing  the  charge  stamp  ot 
seal,  excepting  in  the  case^of  calicoes  taken  away  after  be* 
ing  frame-marked  without  being  printed,  or  missing  cali- 
coes after  being  frame-marked,  in  which  case  the  duties 
are  still  paid  upon  the  entries  in  the  white  book. 

"  The  following  was  admitted  to  have  been  the  state  in 
which  the  goods  in  question  were  at  the  time  of  issuing 
the  extent: 


Number  of  pieces  frame-marked,   printed,  and"! 

stamped  with  the  charge-stamp,  or  seal   •  .  •  / 
Number  of  pieces  frame-marked  and  printed!  but 

not  stamped  with  the  charge-stamp  or  seal 
Number  of  pieces  frame-marked,  but  not  printed  1 

or  charge-stamped / 

Number  of  pieces  not  frame-marked 


Pieces. 

29 


"} 


24 

269 
7 
Pieces  329 
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"  It  was  also  admitted*  that  the  Crown's  debtor  had  been, 
for  the  last  ten  years,  an  entered  printer,  printing  calicoes 
for  hire,  and  had  not,  during  that  time,  printed  goods  of 
fab  own  weaving,  but  only  the  goods  of  other  people. 

"  The  questions  for  the  consideration  of  the  Court  were; 
first,  Whether  the  above-mentioned  three  hundred  and 
twenty-nine  pieces  of  calico,  or  any  of  them,  being  in 
the  state  described,  and  in  the  possession  of  the  entered 
printer,  were  liable  to  be  seized  under  the  extent  for  the 
excise  duties  charged  upon  him  and  unpaid.  Secondly, 
Whether  the  Crown's  debtor,  being  only  a  printer  of  calicoes 
for  hire,  came  within  the  description  of  a  maker  or  manu 
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faeturerof  the  go.  da  >  in*  fats  possession,  within  the 
ingof  <£he  excise*  la  wa?  *&&  TMnlly,  \  whether  these  call* 
coe*» ;  not  being  fthe  iproperty  of  the  Crawn'e  debtor,  could 
be  seised  as  s*£h*  under  the'  extent  and  inquisition,  which 
wore  inth^tVoraniouibra ;  the  verdict  being  to  be  entered 
fpr  the  (Grown  or  the  defendants,  according  to  the  opinion 
of  the,  Court  upon  these  questions ;  and  die  special  case  to 
be  putttfitOjtbeifoivi'of  a  special  verdict,  if  the  Court  shall 
think  fit.?..,.- 


•i-.i 


"     ■  i-..,i  k,  ,•»  r  *i:W  ,«» -  j  *i  ! 


Iw 


{  W^itoUi  for  the  Grown. «— » The  principal  queetion  if, 
whether  <*ok#/ is  the  maker  eft  manufacturer  of  thine 
good*  within  die. neaping  of  the  titaftafe  refth-ed  to  intthe 
Case. ■»  •  3!he  pHnnw  isi  an-  entered  trader,  under  ih'6  imme- 
diate sutvey  ,etfi the^htdadp  and1  by  whom<  Alone  the  dtity>  it 
payable  ;The  statute  4#.Gw.  8  *  cj <(»>  enattef  that  the 
duties  on  printed)  stained*  painted,  an4  dyed  gdids,  ihatt 
be  paid  by  the  printer,  stainer,  painter,  or  dyer  thereof. 
Under  this  statute*  ith*reibrfei><}tp  i*  treated Mftthetavlker 
and  manufacturer,  and  mu6t  be  so  also  with  reference  to 
the  other  statute^  Upon  fcaKfcoefr  in  the  whitfetio  dutjr  at- 
taches, they  become  printed  cottons  by  the  nUriufactore 
of  the  printer,  after  whioh .  the  duty  is-  payable*  dad  who 
therefore  is  the  manufacturer.  Although  ilmay*  ifosomp 
cases,  operate  as  a  hard  measure  that  the  goods  of  one  man 
should  be  tak&itto  pay  the  debts  of!  another, .  yet  suck  a 
system  ;i*/ attended  with  jnany-  advantages  to  the  trader*. 
The  aecujqityof >the. property. induriefe  the^Ooifn- to  give 
credit* to  theieniered  trader,  ijho  ia,  in  consequence,  ena-i 
bled  to  jtmnu&efwe ;  at  a  lower  1  rate  than  ii  prompt  <pay» 
mentxreretrequirodw  ...  •  ,,i 


■■rri 


•  in,  « 


"  •* 


:  If  Go*fd<  ia  (the .  roakefr  /  op  manufaot urery  the  •  Crown?  ia , 
entitled  to  setae  all  these  goods  for  arrears  of  duties ( due* 
from  faiuu , ,  TJ^ey -are  .not,  setaad-  as  being,  themselves  &m 
ble  to  duties,  although  such  as  have  gone  through  the 
process  of  sprinting  come  within  that  description,  but  for 
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arrears  of  duties  only.  -  By  the  statute  referred  to,  not 
only  the  good*  and  commodities  themselves,  bttt  the  ma- 
terials, utensils,  and  vessels  are  made  liable  to  seizure. 
Cottons  in  the  white  are  clearly  materials.  Str#eg  v. 
Hulse(a),  Attorney-General  v.  Senior  (6),  ifadr'v.  Fbto- 
kr(e).  In  the  Attorney-General  t.  Betts,  malt,  which 
was  sent  from  the  premises  of  the  trader  in  the  West  *  of 
England  to  London,  *&  a  security  for  motiey  advanced  tb 
die  trader,  was  seized  by  the  Crown  for  arrears  of  duty, 
and,  after  argument  upon  a  special  case,  the  property  was 
given  up  to  the  Csowtn,  aAd  the  lien. upon  it  destroyed, 
under  die  provisions  of  the  statute  now  in  question. 

[HuUo<£fJ±.*- Ail  t  those  cases  proceeded  upon  the 
ground  that  the .  duties,  webe  in.  arrear  from  the  malker  and 
manufhctufevi*  Once' establish  that  the  printer  is  the  ma** 
help  or  taanit£M*ui£f>in>this » case,  •and'  the  liability  of  the 
gbetts  #iH,  arf  it  itp^ears  to  <  me,  necessarily  ensue.]  ■ 


i  i  •  •  i 


.h 


/I*  'in    i  #*. 


:■••!• 


'     I     ■!!*' 


f      I    < 


Parked  t&ntt-o, "wo*  stopped  by  tb6  Court 


•  i 


i  ■ 


i«i-»'i'i!  »••   *\\i  jt  ■'■■  1:: 


•    :   h 


Obrfc)  who  w»  with  Walton,  suggested,  that  the 
hands  of  the  Crowti  could  riot  be  i  aaiwed  frotn  those 
good*  which  had '  undergone '  the  process  of  printing,  and 
upon  which  the  duty  had  attached* 


i  'i 


Albxajnder,  LudB. — I  have  not,  from  the  cortmence- 
tnedt  of  the  •  argument,'  (entertained  any  doubt  whatever 
upon  this*  quesifioMJ T  The  I  alignment  proceeds  upon  what, 
to  my  mhid^ts  an  alarming4 > proposition,  tafar.  that  the  pro- 
Tuionsofthilitt^ -^hicb^  itisatlmitted,  applies  only  to  du- 
ties in  arrear  from  the  person  who  is  the  maker  or  manu- 
facturer^ tottaeh  upota  goods  of  which  another  person  is 
the1  maker  ^manufacturer,  and  make  them  liable  for  the 
debt  ofbne  who  happens  to  have  them  in  a  process  of 


Jl€VfUU€t 
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r. 
T ergon  in o. 
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t<i)  D**g1.'4f  6.!     ' 
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nufacinre  ODdjvDot  merely  for  the  debts  due  in  respect  ef 
darfka  injured  upon  the  particular  goods,  but  for  all  fines, 
penalties,  and  forfeitures  incurred  by  that  person,  called, 
for  the  purpose  of  the  argument,  the  maker  or  manufac- 
turer. But  it  iB  contended,  that,  for  the  purposes  of  this 
act,  the  printer  is  the  maker  and  manufacturer  of  these 
goods,  likening  this,  as  I  conceive,  to  the  familiar  case  of 
the  maker  of  a  picture,  who  is,  of  course,  he  who  spreads 
the  colours  upon  the  canvass,  which  produce  the  impres- 
sion upon  the  mind,  and  not  the  man  upon  whose  canvass 
the  picture  is  painted.  There  is,  however,  no  resemblance 
whatever-between  the  two  cases.  The  maker  and  manufac- 
turer of  these  goods,  according  to  the  plain  sense  and  .conn' 
mo*  understanding  of  those  words,  is  he  who  manufac- 
tures the  articles  upon  which  the  print  is- impressed.  If 
the  Legislature  had  meant  to  give  a  lien  upon  them, 
that,  would  have  been  expressed  clearly ;  for  the  Court 
must  presume,  that,  when  the  Legislature  intends  to  dis- 
turb the  common  understanding  of  mankind,  such  inten- 
tion will  be  expressed  in  distinct  language. .  He  who  mere- 
ly puts  the  stamp  upon  the  goods,  is  not  the  maker  or  ma- 
nufacturer, within  the  common  meaning  of  these  words, 
upon  the  plain  construction  of  which  I  can  entertain  no 
doubt. 

-  GUrrqw,  B> — It.  is  the  duty  of  this  Court,  the  Court  of 
Exchequer,  to  take  care  of  his  Majesty's  Revenue,  and  to 
preserve  entire  all  the  rights  and  privileges  of  the  Crown. 
The  penner  of  this  act  of  Parliament  thought  that  he  had 
done  enough  to  protect  the  duties  due  to  the  Crown,  by  add- 
ing to  the  personal  responsibility  of  the  trader  the  liability  of 
bis  goods  in  all  the  stages  of  manufacture,  while  they  remain- 
ed upon  his  premises,  and  still  further,  so  long  as  they  should 
be  in  the  hands  of  any  person  or  persons  whatsoever  in  trust 
for  him.,  If  the  maker  incurs,  by.  virtue  of  what  the  law 
has  imposed  upon  the  ar$itfe  of  which  he  is  /the  vnanufoc- 
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turer,  a  certain 'debt  tt>  the  Crown**  his  goods  ore  held  in  sa- 
tisfaction of  that  debt,  in  preference  to  all  other  obligations  ^M.  *. ! 
and  debts,  and  for  that  purpose  may  be  folk* wed  in  whose-  tbs  Kiho 
soever  hands  they  happen  tobei  But  the  Argument  to-day  is, 
not  only  that  goods  are  liable  for  tbe  debte  tofitttfe  original 
manufacturer,  but  thityhavkig  passed  ante  the  hsfcld?  of 
another  person,  wkois  merely  die  printer 'for  iure,Man4 
takes  in  the  goods  rf  others  for  hire,  and  may  incur  debte 
to  any  amount  that  may  be  stated  for  duties  that  are  per- 
mitted to  be  in  arrear  for  any  period  of  time,  they  are  also  li- 
able, not  for  the  debt  of  the  owner,  but  for  all  the  arrears  bf 
duties  due  from  the  printer  in  respect?  of  other  goods*  4he 
property  of  other  individuals.  *  Can  the  maker  of  the  goodb 
be  liable  to  the  pains  and  penalties  and  fines  applioabiexto 
eases  that  may  be,  by  this  strange  argument,  connected 
with  the  goods  so  manufactured*  Unless  I  can  find'  somfe 
other  words  in  the  act,  to  Bhew  that  he  who  is  to  im- 
part by  his  stamp  something  to  make  the  goods  more 
marketable  than  they  were  before,  is  the  maker  of  the 
goods  that' have  passed  through  the  loom  of  another,  I 
cannot  think  that  this  case  for  the  Crown  cftn  be  sustain- 
ed* and  should  think  it  extremely  alflttning  if  such  a  doc- 
trine eowld  prevail.  '  ' 

Hullock,  B. — I  am  of  the  same  opinion.  The  only 
questibfo  i*,  ? whether  Ave  de*bt ■  payable  bf  die  printer, 
k  to 'be*  paid  cnit  of  thd  goods  belonging  to  the  maker  of 
the  aitiefa.  i  In  order  to  arrive  at  a  conclusion  in  favour  of 
thfe  Crown,  'it  must  be  ehetoi  that  the  printer  is  the  manU- 
fiicturter,  beesta*}  ifhe  be  not,  <?x  concessit  this  statute  does 
not  apply.  There  is'  no  comnSon-law  right  in  the  Crowrt, 
to  semethe  gobdstf  one*  person  in  ptiymeht  of  the  debt 
due frem Another,-  and  therefore  the  question  is,' is  the 
printer  the  maker  of  thesg'  goods?  It  appears  to  me,  that 
the  sUtote,'ty  wMdhthe  duty  is  imposed,  considered  that 
some  other  person  itafcithe  maker  befote  (be  dut  y ;  at  taefc- 


140 


CASES  IN  THB  EXCHEQUER, 


Tub  Kmo 
TtBconiMOl 


ed.  *  Goods  made  of  particular  materials  at*e,  if  printed,  sub- 
jected t»  particular  duties.  <  Those  duties  are  to  be  paid  by 
the  printer;  and  if  die  Legislature  hid  intended  that  the 
property  upon  -which  the  printing  was  to  be  done,  was 
to  be  liable  for  such  duty/  that  should  have  been  clearly 
expressed.  I  believe  there  is  no  statute  later  than  the 
28th  Get*  8*  which  has  rereberlce  to  this  claim*  In  order 
to  make  the  goods  liable  within  the  meaning  of  that  act, 
this  person. must  be  the  matmfefctur&r;  Hhat  statute  enacts, 
that  all  goodB  andi  eosnsnodities  J  for  or  in  respect  where- 
of  Any- duty  of  excise  is  tylaw  imposed,1 6nd  aH  materials, 
preparations,  utensils,  and  vessels  in  she  custody,  not  of 
the  printer,  but  in  the  custody  of  the  maker  or  manufac- 
turer of  such  goods  and  commodities  respectively,  or 
in  thfc'  custody  or  possession  of  any  person' or  persons  to 
the  us*  of,  or  in  tnistfor,  stkch  maker  or  (manufacturer, 
shall  be  subject  and  liable  to  be  seized.  It  is  upon 
the 'construction1  of  that  part  of  the  clause^  thai  tho<  cases 
which  tfere*  shortly  adverted  to  inJDbqgr&kfV  Reports  are 
foundtdi  Those  cases  proceeded' upon  the  ground  of  the 
goods  seised  being  the  ptoperty.o£itbe  maker,  and  in  the 
custody  of  some  person  in  trust  for. him.  But  ean.it  be 
predicated  here  that  these  articles  are  in  the  possession  of 
this  person  as  the  maker?  If  not,  the  argument  falls  to  the 
grotiiML  The  goads  are  only  liable,  to  the  duty  by  making 
the  person  in  whose  possession  they  are  a  manufacturer^ 
id  you  .ftiil  in  doing  that,  the  Crown  has  no  more  righjt  to 
seize  thtmJbr  this  -debt  than  it  has  to  seize  tbe  good* 
of  any  person  in  this  Court.  I  am  not  prepared  to  s*y 
that  inconveniences  may  not  result  from  this  decision; 
but  the  Court  can  arrive  at  no  other,  upon  the  sound 
construction  of  this  act  of  Parliament.  If  it  is  incon- 
venient, there  will  be  no  injustice  in  making  the  articles 
liable  in  specie  for  the  amount  of  such  duties ;  but  the  Le- 
gislature have  not  so  said.  I  think  there  ought  to  be  judg- 
ment for  the  defendant. 
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Vauohan,  B. — I  perfectly  concur  in  the  judgment  that       Rmu**> 
has  been  expressed  by  the  Court,  and  am  clearly  of  opinion  ■    ^  im      *  ^ 
that  this  party  nrast  be  proved  to  be  a  maker,  or  manufac*      iw  Kiaa 
turer,  before  the  goods  can  be  liable  in  his*  hands.     No;    tmnmaama. 
view  can  be  taken  of  this  act  of  Parliament,  upon  which 
he  can,  be  so  considered.  » 

Judgment  for  the  defendant 


i «  •     ■  i  •  ■     « •  in 


Alexander,  L.C.  B*~We  have,  since  yesteorday,  con-  Feb.  9th. 
sidered  this:  case,  arad  ffeeltheiimportaiice  of  the  ddgges1- 
tion  offered  by  Mi,  Clarke.  >  We  think  it  iposmUe  that 
the  Grown  may  have  a'  jost  daim  «fe  sonmany  of  thesq 
goods  as  havegdne  through  tbe  entire!  proceri  of<jxrhrtingj 
The  printer  would  ha*e<a-  Ken  hpon  themj  arid,  thd  Crown 
through  that  lien  n»a(y,4nd4pendeiitly  of  the  tact  of  Farii* 
nient,  have  alight  a^amsrfj  those  goods,  for  \ die) 'duties tin 
respect  of  then*.  We  thought^at'th©  time*  thlatthe  etfterit 
had  issued1  •  6nly  in  respect  of  other  and  bp-gone<  duties * 
due  from  donldy  and^tixat  thehre  wad  no  claaak  for  duties'  in 
respecfc  of  >  thesfr  spqriflc 'goods*  i  If  the  cafe*  cart* be  put 
into  any"  shape) j  so  a^|4««<mre  thjese' duties  td  the  Crown, 
it  will  be  a^tigftwhoriHo  the  Gourtv     , 

It  was  siibseqoently  UntangfeB v  by ;  cotiseht-  between  thte 
partis,  that  the  dferferida^t'ihanM  pay  the  duties  in  respect 
thfc  tw^hty-tfnie  $!ecW!tohidr  had  been  frame^marked, 
printed,  tMst&ixrptiii'  Vpbnther^sidue  of  t^eclkim  the 
verdict  lirastenterAl  for  thedeteridairt^iitid  Ae'Cdurt  ws 
fused' to  hirti  the  'tttW  ihti  a  sfpfcciafl  V&irdfct  upon  the  a^ 
pKcattoh  tf\h&&dtidk(#*GtneraA       ->'l-:    »••     "  : 

»«:?       •.'!.■' |j  I'M     •'        ■    •«  !-'!'■;  »l      *l[      .#1     •  I  I    ».'     •■  .'  t  i      I    1    i    ♦ 

:''.'■   :."     !•         •.).-.    ■      ";■■-.    i  v  ,       \\     ■.',;• 
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Monday, 
Feb.  Uih. 

The  duplicate 
of  fines,  issues, 
amerciaments, 
and  forfeited  re- 
cognizances, re- 
quired to  be  de- 
livered into  the 
Exchequer  bj 
the  clerk  of  the 
peace,  under 
the  statute  3 
Geo.  4,  c.  46, 
s.  14,  must  be 
delivered  in  on 
oath. 


Ex  parte  Hodgson,  Clerk  of  the  Peace  of  Cumberland. 

JLHE  clerk  of  the  peace  of  Cumberland  having  been 
amerced  for  not  delivering  into  the  Exchequer  a  duplicate 
of  fines,  issues,  amerciaments,  and  forfeited  recognizances, 
pursuant  to  the  statute  3  Geo.  4,  c.  46,  s.  14 — 

Brougham  obtained  a  rule  to  shew  cause  why  the  amer- 
ciament should  not  be  discharged,  upoii  an  affidavit,  that 
the  duplic&te  had  been  duly  delivered,  but  had  been  re- 
turned, because  it  was  not  sworn ;  upon  which  it  had  been 
sworn  before  a  justice  of  the  peace  for  the  county  of  Cum- 
berland, and  re-delivered.  He  contended  that  the  statute 
4  &  5  W.  &  M.  c.  24,  s.  5,  which  required  a  return  upon 
oath,  had  been  repealed  by  the  late  act  (a). 

Parke,  on  behalf  of  the  Attorney-General,  now  shewed 
cause.  The  question  for  the  opinion  of  the  Court  is,  whe- 
ther clerks  of  the  peace  are  not  still  bound  to  make  their 
returns  upon  oath,  pursuant  to  the  statute  4  &  5  W.&M. 
c.  24,  s.  5.  The  22  &  23  Car.  2,  c.  22,  directs  all  clerks 
of  the  peace,  &c.  to  return  into  the  Exchequer  estreats  of 
all  fines,  &c.  forfeited  at  the  quarter  sessions  annually,  on  or 
before  the  second  Monday  after  the  morrow  of  All  Souls. 
No  oath  is  imposed  by  this  statute;  but  the  4  &  5  W.  & 
M.  c.  24,  which  makes  the  former  act  perpetual,  directs 
that  all  estreats  shall  be  returned  on  oath,  and  prescribes 
the  form  of  the  oath  to  be  taken.  Anterior  even  to  the 
statute  of  Charles,  the  course  of  the  Exchequer  has 
been,  that  estreats  should  be  returned  on  oath ;  and  orders 
are  to  be  found  from  time  to  time  enforcing  that  prac- 


(o)  3  Geo.  4,  c.  46. 
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tice(a).      It  is  clear,  therefore,    that,  independently  of       R*v**wi> 
the  late  act,  these  returns  must  be  delivered  in  on  oath.         10*°« 


(a)  Among  the  order*  of  Trinity 
Term,  in  the  2nd  year  of  the  reign 
of  King  James  the  Second,  in  the 
book  of  orders  of  the  Court  of 
Exchequer,  on  the  Lord  Trea- 
surer's Remembrancer's  side, 
there  is  found  as  follows,  (that  is 
tusay): 

«  Sabbati  bto  Junii. 

"  Whereas  by  an  order  made  in 
mis  Court,  in  Easter  Term,  in  the 
fifthe  year  of  the  reigne  of  his  late 
Maj6*  King  James  the  First,  by  the 
Right  Honorable  the  Earle  of  Dor- 
sett,  Lord  High  Treasurer  of  Eng- 
land, Sr  Julius  Cesar,  Kn*,  Chan- 
cellor and  Under  Treasurer  of  the 
sakle  Court,  Sr  Thomas  Flemming, 
Kn*,  Lord  Chiefe  Barron,  and  by 
the  reste  of  the  then  Barrons  of  this 
Court,  with  the  consent  and  privily 
of  the  cheife  and  principall  officers 
thereof,  upon  good  and  due  exami- 
nation had,  it  appeared  mat' his 
Maj*  had  not  been  heretofore  soe 
well  and  truly  answered  of  the 
green  wax  of  this  Court  as  he 
should  or  ought  to  have  been,  partly 
in  mat  some  officers  and  clerks,  to 
whom  it  hath  appertained,  had  not 
att  all  times  soe  duely,  justly,  and 
folly  charged  and  estreated  it  into 
this  Court  of  Excheq*  as  they  ought 
to  have  done,  and  partly  in  that  the ' 
inferior  ministers  of  this  Court,  afar 
the  estreats  fia<*  been  brouglft.in, 
had  been  negligent  and  remiss  in 
theire  places,  and  especially  in  that 
some  accomptants,  as  sherrifies  and 
bayliffes  of  libertys,  had  not  fully 


answered  in  this  Court  upon  theire 
accounts,  all  that  belongeth  to  his  *: 
Maj*,  so  justly  aqd  truely,  nor  so*, 
diligently  and  carefully  endeavored . 
to  collect  and  leavy  the  same,  as  by 
oath  and  duty  they  were  botmderi;  '  * 
whereby  his  Majtjr  had  been  not 
only  heretofore  defrauded  of  a  grease 
part  of  his  revenue  that  ,way,  but  r 
offenders  greatly  incouraged   and 
imboldened  in  their  ofiences,  con-  i 
temts,  and  misdemeanors*  to  his>" 
very  greate  prejudice,  and  to  nog., 
small  hinderance  to  the  common 
good  and  wealth  of  this  realnie,  in 
that  the  penaltys  and  forfeitures  ' 
imposed  and  due  for  offences  com- 
mitted had  not  been  from  time  to 
time  theretofore  soe  duely  laide  up- 
on them  as  they  ought  to  have  been, 
nor  soe  truely  fevyed*upon  them  as 
they  had  deserved,  but  had  been 
sometimes  sinisterly  and  unduely  ( 
concealed,  withdrawn,  omitted,  de- 
layed, compounded  for,  and  dis- 
charged, without  lawful  warrant,  by 
the  fraude,  deceipt,  and  corruption 
of  some  of  the  ministers  a  foresaid©, 
to    whom    the    due    prosecution, 
chargeing,  estreating,  leavying,  and 
answering  thereof  appertained :  for 
remedy  whereof,  and  in  what  may 
be  to  prevent  these  misdemeanors 
and  deceipts  for  time,  to  come,  it 
was>  anfongst  severall1  other  things' 
i therein  contained,  ordered, that  me- 

.  xlerfce . th#,  ffakftty, ft*  ^  esSTat»  . 
of  both  benches  att  Westmr,  and 
which  attends  the  Puisne  Judges 
that  bring  the  estreats  into  this 
Court,  and  all  clerks  of  assise, 


Bxparte 
Hodoson. 


■:,1 


li 
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Rx  parte 
Hodgson. 


That  act  does  not  touch  the  question.  The. 9  Geo.  4y&46; 
repeals  so  much  only  of  the  statute  of  Car.  *29  as  relatesrto 
fines,  &c.  forfeited  at  the  quarter  sessions/  and  also  such 
part  of  the  act  4  &  5  W.  &  M.  as  makes  perpetual  the 
provisions  of  the  statute  22  &  23  Car.  2,  and  directs  a 
duplicate  or  certificate  to  he  returned  annually  in3fichaei- 
mas  Term,  by  clerks  of  the  peace,  &c.  of  all  estreats  into 
the  Exchequer.  By  this  statute  the  4  &  5  W.  &  M.  is 
not  repealed  entirely,  hut  such  part  only  as  makes  the 
former  act  perpetual ;  and  therefore  the  provision  respect- 
ing the  oath  remains  in  force.  In  fact,  all  the  sessions 
estreats  since  the  late  act  have  been  returned  on  oath, 
with  the  exception  of  those  for  the  county  of  Cumberland. 
A  justice  of  the  peace  has  no  power  to  administer  the 
oath ;  and  therefore  the  estreats,  which  have  been  re-de- 
livered, must  be  considered  as  if  no  oath  had  been  taken. 


Patteson,  in  support  of  the  rule. — It  is  true  that  the  act 


clerk es  of  the  peace,  elerkes  of  the 
raarkett,  and  all  other  elerkes  that 
bringe  in  amy  estreates  into  this 
Court,  or  theire  deputys  exercesiug 
theire  offices,  shall,  upon  the  de- 
livery in  of  the  estreates,  take  theire 
corperall  oath  in  open  Court  of 
Exchequer  to  this  effect,  that  the 
same  estreates  be  duely  and  truely 
made  up,  and  that  all  fines,  issue?, 
forfeitures,  amerciaments,  and  other 
penalties,  which  were  sett,  imposed, 
lost,  or  forfeited,  and  in  right  and 
due  course  ought  to  bee  estreated, 
to  the  best  of  his  knowledge  and  un- 
derstanding are  therein  conteined, 
and  that  in  the  same  estreates  are 
conteined  all  such  fines  as  have 
been  sett,  and  imposed,  and  paide 
into  that  Court,  out  of  which  the 
estreates  are  made,  and  to  whose 


hands  they  were  paide,  and  when, 
without  any  wilfull  or  fraudulent 
omission,  misnosmer,  defect,  delay, 
or  concealment,  any  way  on  his 
part  or  otherwise  to  his  knowledge: 
and  whereas  the  same  oath  hath 
been  sbr  some  yeares  last  past 
omitted  to  be  taken  of  the  respec- 
tive officers  therein  mentioned,  in 
manifest  breach  of  the  saide  order, 
whereby  *  his  Maj^^  revenue  hath 
been  prejudiced,  and  the  subjects 
abused,  and  justice  much  obstruct- 
ed ;  it  is  therefore  this  day  ordered 
by  this  Court,  that  all  parts  of  the 
saide  recited  order  herein  above 
mentioned  shall  be  revived,  and 
that  the  same  be  hereafter  duely 
observed  by  all  officers,  ministers, 
and  other  persons  therein  con- 
cerned. Per  CurtamJ* 


HILARY  TERM,  8  jSc  9  GEO.  IV. 

of  W.  8f  M.  which  imposes  the  obligation  ofi  an  oalfo  is 
not  repealed  in  terms,  but  it  will  be  sufficient  for  the  argu- 
ment if  it  be  repealed  in  substance.  The  oath  required 
by  that  act  applied  to  returns  under,  previous  acts  of  Par- 
liament, which  being  repealed,  ijt\e  oath,  which  applied  to 
those  acts  only  must  in  effect  be  rep$$Je4  ^s9-  By,  the 
second  section  of  the  3  Geo*  fa  c.d^j.  the  fil$rif  of  the 
peace  is  required  to  copy  on  a  jojl  %\\&  fin^,  &^.9  imposed 
or  forfeited  at  the  general  or  quarter  ^ess^ons*  aiid, to  s^nd 
a  copy  of  the  roll,  with  the  .writ  of  4i#tripgcw  fy^to  the 
sheriff  &c9  according  to  the.  form  prescribe^,  in  the  sta- 
tute: and,  before  he  delivers  the  roll  to.the  9her1ffj.be  is 
required  by  the  third  section  to  make  oat^  before  a  justice 
of  the  peace  to  the  correctness  of,  the  copy.*,  pitying  made 
an  oath  to  the  .truth  of  the  copy,  no  further  oath  can  be 
required  with  respect  to  the  duplicate  •dflliy$r$d  ,intp  the 
Exchequer  under  the  fourteenth  section  of  the  same  statute. 


,  r 
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Alexander,  L.  C.  B. — It  does  not  appear  to  me  that 
the  section  which  imposes  the  obligation  of  another  oath 

alio  intuitu,  in  any  way  evidences  the  intention  of  the 
Legislature  to  repeal'  the  oath  t^quifed,byr the  previous 
statute.  If  that  be  so,  the  previous  act  is  still  subsisting,  for 
it  is  admitted  that  it  is  not  repealed  in  terms;  and  there- 
fore this  return,  as  formerly,  must  be-  made  on  oath,  and 
in  the  form  prescribed. 


Revenue, 
1828. 


Ex  parte 

HodOson. 

.1 


•   1     «i    • : 


Gajrrow,  Bm  concurred. 


1 


HtJttoCK:,  B.-^When  thi*  rule  ^ris1  obtkhted,  it  was 
stated  distinctly  j  thpt  the  previous  acte^ere  repealed  by 
the  late  statute;  but,  unfprtunateJiy,  ii  turns  aut  upon  re- 
ference 60  the  aet,  that  the  clause  of  the  statute  4  &  5  W. 
$  M.;  wW<A  im^se^  the  oath,  is  'not  repealed.  Where 
then  is  the  law  which  can  authorize, this  Court  in  saying 
that  the  oath  is  no  longer  required-    The  oath  required 

VOL.  II.  L 
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JieTCRSw, 

1828. 


Ex  parte, 
Hodosok. 


by  the  late  act  applies  only  to  the  roll  of  fines,  &c,  which 
is  to  be  delivered  te  the  sheriff  for  certain  purposes.  The 
sheriff's  return  is  made  to  the  Sessions,  and  by  the 
clerk  of  the  peace  transmitted  to  the  Treasury.  In  addi- 
tion to  this,  the  clerk  of  the  peace  is  required  to  send  a 
copy  of  the  roll  into  this  Court.  The  oath  which  he  takes 
before  delivering  the  copy  to  the  sheriff,  cannot  excuse 
him  from  swearing  to  the  correctness  of  the  return  which 
he  makes  to  this  Court  The  two  are  diverso  intuitu,  and 
the  one  cannot,  in  my  opinion,  dispense  with  the  other. 
I  am,  therefore,  of  opinion,  that  the  statute  of  W.  $  AT. 
is  still  in  force,  and  that  the  return  must  be  made  on  oath. 

Vaughan,  B.,  was  of  the  same  opinion;  and  the  rule  was 

Discharged  (a). 


(a)  The  returns  are  made  from 
Michaelmas  to  Michaelmas,  and  the 
oath  must  cover  that  period.  It 
must  be  taken  either  in  open  Court, 
before  a  Baron  of  the  Court  of  Ex- 
chequer y  or  by  commission.  When 
it  is  taken  by  commission,  the  clerk 


of  the  peace  furnishes  the  names  of 
three  or  more  persons,  to  whom, 
upon  a  Baron's  warrant,  a  commis- 
sion issues  to  ad  minister' the  oath, 
which  must  be  taken  before  two  or 
more  of  the  Commissioners. 


IN  THE  EXCHEQUER  CHAMBER. 

(In  Error  from  the  Court  of  King's  Bench.) 


JmfvStiL  Goldstein  v.  Foss  and  Another. 

An  innuendo  un-  l^IBEL.    The  declaration,  after  the  usual  introducto- 
^&to£da7e£    *?  statement  recited  that  "  the  plaintiff  had  for  many 

roent  cannot  en- 
large the  sense  of  a  HbeL  Where,  therefore,  the  following  libel :— "  Society  of  Guardians  for  the 
Protection  of  Trade  against  Swindlers  and  Sharpers  &c,  I  (meaning  the  plaintiff)  am  directed  to  in- 
form you  that  A.  B.  (meaning  the  defendant)  and  C.  D.  are  reported  to  this  society  as  improper 
to  be  proposed  to  be  balloted  for  as  members  thereof,"  was  explained  by  innuendo  to  mean  that  the 
plaintiff  was  a  swindler  and  sharper,  and  an  improper  person  to  be  a  member  of  the  said  society ; 
the  judgment  of  the  K,  B.  arresting  the  judgment  after  verdict  for  the  plaintiff  was  affirmed. 
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years  carried  on  business  as  a  merchant,  in  partner-  &&•  Chamber, 
ship  with  one  Castle,  and  had  never,  until  the  publica-  ^_^_, • 
tion  of  the  libel  &c.,  been  suspected  of  swindling  or  cheat-  Goldstein 
ing:  it  then  proceeded: — And  whereas  also  before  &c.  Fos* 
divers  persons  had  been  associated  together  under  the 
name  and  description  of '  The  Society  of  Guardians  for  the 
Protection  of  Trade  against  Swindlers  and  Sharpers;'  and 
the  defendant  Foss,  under  colour  and  pretence  of  being  the 
secretary  of  the  said  society,  had,  from  time  to  time,  pub- 
lished, and  was  accustomed  to  publish,  certain  printed  re- 
ports, for  the  purpose  of  denoting  and  signifying  to  the 
members  of  the  said  society,  the  names  of  such  persons  as 
were  deemed  and  considered  swindlers  and  sharpers  and 
improper  persons  to  be  proposed  and  balloted  for,  as 
members  of  the  said  society,  to  wit,  at  &c.  Yet  the  said 
defendants  well  knowing  the  premises,  but  contriving  &c,  on 
&c.,  at  &c,  falsely  and  maliciously  &c.  did  compose,  print, 
and  publish,  and  cause  and  procure  to  be  composed, 
printed,  and  published,  of  and  concerning  the  said  plain- 
tiff, a  certain  false,  scandalous,  malicious,  and  defamatory 
libel,  containing,  amongst  other  things,  the  false  and  scan- 
dalous, malicious,  defamatory,  and  libellous  matter  follow- 
ing of  and  concerning  the  said  plaintiff,  in  the  way  of  his 
said  trade  and  business,  that  is  to  say : — '  1 0  Correspondence,  - 
1825.  Society  of  Guardians  for  the  Protection  of  Trade 
against  Swindlers  and  Sharpers,  Richard  Clark,  Esq.  Cham- 
berlain of  London,  President ;  George  Bridges,  Esq.,  Alder- 
man and  M.  P.,  Vice-president;  Messrs.  W.  PraedgCo. 
Bankers,  Treasurers ;  I  (meaning  the  said  defendant  Foss) 
am  directed  to  inform  you,  that  the  persons  under  named 
or  using  the  firm  of  Goldstein  (meaning  the  said  plaintiff) 
Castle  $  Co.,  51,  Mark  Lane,  and  Benjamin  Porter, 
baker,  Hackney  Road,  are  reported  to  this  society  as  im- 
proper to  be  proposed  to  be  balloted  for,  as  members 
thereof;'  thereby  then  and  there  meaning,  that  the  said 
plaintiff  was  a  swindler  and  sharper,  and  an  improper 

l2 
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Etch,  dumber,  person  to  be  a  member  of  the  said  society."  The  declara- 
tion contained  three  other  counts,  which  omitted  the  spe- 
cial introductory  matter.    Plea,  not  guilty. 

At  the  trial,  before  Abbott,  C.  J.,  at  the  Middlesex  Sit- 
tings after  Hilary  Term,  1826,  a  verdict  was  found  for  the 
plaintiff  upon  the  first  count,  the  judgment  upon  which 
was,  in  the  Hilary  Term  following,  arrested ;  whereupon 
a  writ  of  error  was  brought,  and  the  common  errors  were 
assigned. 

Pollock,  F.y  for  the  plaintiff  in  error. — After  verdict, 
enough  appears  upon  this  record  to  shew  that  the  plain- 
tiff has  sustained  an  injury,  and  the  record,  for  that  pur- 
pose, is  sufficiently  certain;  for,  even  if  a  doubt  existed 
which  might  justify  a  special  demurrer,  it  is  cured  by  the 
finding  of  the  Jury.  What  certainty  is  required  in  a  de- 
claration, is  clearly  stated  by  Butter,  J.,  in  the  case  of 
Rex  v.  Lyme  Regis  (a),  and  is  defined  to  mean  what,  upon 
a  fair  and  reasonable  construction,  may  be  called  certain, 
without  recurring  to  possible  facts,  which  do  not  appear ; 
or,  in~other  words,  that  which  is  stated  must  warrant  the 
fact  intended  by  a  reasonable  construction,  and  as  the 
plaintiff  cannot  refer  to  extraneous  matter,  to  support 
the  declaration,  neither  can' the  defendant  travel  out  of 
the  record  to  impugn  it.  The  effect  of  the  verdict  of  a 
Jury  is  thus  defined  by  aleaiTiedcommentaioiffi):— "wlifete 
there  is  any  defect,  imperfection,  or  omission  in  afiy  fritiid- 
ing,  whether  in  substance  or  form,  which  Wbuld  have1  been 
a  fatal  objection  upon  demurrer;  yet  if  the  issue  joined 
be  such  as  necessarily  required,  on  the  trial,  proof  of  the 
facts  so  defectively  or  improperly  stated  or  omitted,  and 
without  which  it  is  not  to  be  presumed  that  either  the 
Judge  would  direct  the  Jury  to  give,  or  the  Jury  would  have 
given  the  verdict,  such  defect,  imperfection,  or  omission  is 

(«)  Douglas,  159.  (6)  1  Wms.  Saund.  227,  n.  t. 
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cured  by  the  verdict  by  the  common  law ;  or,  in  the  phrate  *«*  ®*ttmber' 
often  used,  such  defect  is  not  any  jeofail  after  verdict." 
Upon  the  former  discussion  of  this  case,  it  was  objected 
that  the  innuendo  was  not  sufficiently,  connected  with  the 
colloquium;  and  it  was  also  said,  that  the  words  "said 
society,"  in  the  innuendo,  referred  to  the  soqiety  mention- 
ed  in  the  libel;  and  that  po  connection  was  shewn  between 
that  ancf  tie  society  alluded  to  in  the  introductory  state- 
ment. But  upon  what  ground  can  it  be  supposed  that 
two  different  societies  existed?.  Effect  is  to  be  given  to 
what  is,  reasonably  certain,  and  "upon  the '  fac^  of  the  de- 
claratipn  the  two  societies  appear  ^o1  be  identically  tKe 
same.  Even  in  the  strictest  times  of  pleading,  this  declar- 
ation would  in  that  respect  have  been  sufficient,  but 'a 
much  more  liberal  construction  now  prevails,  and,  inasmuch 
as  reasonable  effect  is  to  be  given  to  that  which  is  static!, 
and  as  technical  nicety  in  pleading  is  now  no  longer  so 
strictly  regarded,  it  cannot  be  presumed  that  two  societies 
exist.  If,  instead  of  a  society,  an  individual  had  taken 
upon  himself  the  office  of  guardian  for  the  protection  of 
trade,  and  the  defendant  as  his  clerk  had  written  the  libel, 
could  there  upon  this  declaration  have  been  any  doubt 
but  that  one  and  the  same  individual  was  alluded  to? 
Identity  or  non-identity  is  a  question  for  the  Jury,4  and 
after  verdict  the  Court  will  presume  that  the  requisite 
identity,  was  sufficiently  established.  Roach  v.  Ostler  (a). 

[HuUoctc,  B.-r-The  colloquium  is  of  and  concerning  the 
plaintiff  only,  and  nothing  is  said  with  respect  to  the  socie- 

*i-  ......  ,         .....': ' . .  . 

Without  any.  iiptrodvictory  statement,  the  libel,  when 
explained,  by  the  innuendo,  is  actionable.  The  innu- 
endo  is  divisible,  the  latter  part,  which  imputes  to 
the  libel  a  meaning  that  the  plaintiff  was  an  improper 
person  to  be  a  member  of    the  said  society,  may  be 

(a)  1  M.  &  R.  120. 
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E*ch\^^mher9  rejected;  and  will  then  explain  the  libel  as  intended  to 

loXo.  i     •  i  lit  i 

designate  the  plaintiff  as  a  swindler  and  sharper  only. 
Such  a  libel  would  be  clearly  actionable,  and  it  was  com- 
petent for  the  innuendo  so  to  explain  it.  It  is  not  neces- 
sary to  travel  through  all  the  cases,  to  shew  the  office  of 
an  innuendo ;  for  it  may  be  taken  as  a  clear  rule,  that 
although  an  innuendo  cannot  enlarge  the  meaning  or  ap- 
plication of  the  libel,  in  point  of  fact,  yet  it  may  alter 
what  would,  if  unexplained,  appear  ambiguous.  Thus, 
for  instance,  it  may  shew  that  the  words  were  spoken 
ironically;  or  that  the  words  being  in  themselves  insen- 
sible, were  applied  in  a  libellous  sense.  Where  words  which 
are  ambiguous,  are  explained  by  innuendo,  it  is  the 
province  of  the  Jury  to  say,  whether  they  warrant  the 
meaning  which  has  been  put  upon  them.  Here  the 
Jury  have  found  that  the  'publication  was  intended  to 
designate  the  plaintiff  as  a  sharper  and  swindler.  Words 
are  not  now  to  be  understood  in  mitiori  sensu  (a),  but 
in  their  plain  and  popular  sense;  and,  after  a  verdict  for 
the  plaintiff,  must,  if  they  be  ambiguous,  be  consider- 
ed as  having  been  used  in  their  worst  meaning.  In  Bar- 
hams  case  (6),  the  words  spoken  were  "  he  has  burnt  my 
barn,"  which  were  explained  by  innuendo  to  mean  his 
barn  full  of  corn,  and  the  declaration  was  held  to  be  bad, 
for  that  was  the  addition  of  a  fact,  which  an  innuendo  can- 
not supply.  Irony  may  be  the  subject  of  an  action,  as,  for 
instance,  the  words  "  honesty  and  integrity"  may  be  shewn 
by  innuendo  to  have  been  used  to  impute  knavery  and  fraud. 
So  words  may  be  shewn  to  have  been  used  in  a  sense  con- 
trary to  that  which  they  naturally  import ;  and  there  is  no 
distinction  between  such  cases  and  the  present,  for  in 
each  the  application  is  a  question  of  evidence. 

[Hulloci,  B.^-According  to  that  argument,  it  would  be 

(a)   Woolnolh  v.  Meadows,  5  East,  463.  (b)  4  Co.  20  a. 
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useless  to  look  to  the  record  to  see  whether  the  matter  Exeh.  Chamber, 

1  ft  9  ft 

alleged  were  or  were  not  libellous,  for  the  whole  would  be  a  '  „ 

question  for  the  Jury.  I  have  always  understood  it  to  be  the  Goldstein 
practice,  in  cases  like  the  present,  to  explain  the  words  by  F*'M 
introductory  averment,  and  to  connect  them  with  the  intro- 
duction by  a  colloquium.  If  the  doctrine  now  contended 
for  be  correct,  much  unnecessary  trouble  was  taken  by 
Chief  Justice  De  Grey,  in  his  elaborate  judgment  in  the 
King  v.  Home  (a)]. 

That  was  a  criminal  case,  and  the  defendant  had  been 
guilty  of  an  indictable  offence.  But  if  it  be  necessary,  in 
order  to  make  the  publication  libellous,  that  introductory 
matter  should  be  stated,  the  declaration  which  recites 
the  existence  of  the  society,  and  the  mode  of  proceeding 
by  the  secretary,  is  sufficient,  after  verdict,  for  that  purpose. 

Campbell,  for  the  defendants  in  error. — It  must  be  ad- 
mitted that  this  publication  is  not  in  itself  libellous;  that 
an  innuendo  is  necessary,  and  that  without  it  the  declara- 
tion would  be  bad.  Now  the  innuendo  ascribes  to  the  li- 
bel a  certain  and  definite  meaning,  which,  if  not  warrant- 
ed by  the  plain  construction  of  the  words  used,  will  vitiate 
the  declaration.  An  innuendo,  it  is  said,  may  put  any 
meaning  upon  any  words,  and  if  the  Jury  find  that  the 
words  were  used  with  the  meaning  imputed  to  them,  then 
the  declaration  is  good.  No  such  rule,  however,  is  sanc- 
tioned by  the  law,  as  it  exists  at  present,  for  no  meaning 
can  be  put  upon  an  alleged  libel  by  innuendo,  which  the 
words  themselves  do  not  naturally  warrant  according  to 
their  usual  acceptation ;  and  if  it  is  intended  to  attach  a 
different  meaning  to  them,  that  can  only  be  done  by  apt 
introductory  averment,  connected  with  the  alleged  libel. 
According  to  the  argument,  to  say  of  a  man,  he  is  six  feet 
high,  might  be  explained  to  mean,  that  he  had  committed 

(«)  Cowp.  683. 
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Exck.  dumber   mur(fer,  Pr*  hy  speaking  of  his  complexion,  it  might  be 
1838.        said  that  a  charge  of  burglary  was  imputed*  •  If  words 
be  equivocal   or  doubtful,  .  they  may  be  explained  by 
innuendo]   but  .a  meaning  which  they  do  not  of  them- 
selves import,  cannot  be  affixed  to  them  without  special 
introdi^ctory  and  explanatory  averments   for  that  pur- 
pose.   "  An  innuendo  is  only  explanatory  of  some  mat- 
ter  already   expressed ;    it  serves  .  to  point   out  where 
there  is  precedent  matter,  but  never  for  a  new  charge; 
it  may  apply  what  is  already  expressed,  but  cannot  add 
or  enlarge,  or  change  the  sense  of  the  previous  words." 
Hex  v.  Griepe  (a).      It  means  nothing  more,  according 
to  the  opinion  of  De  Grey,  C.  J.  (b),    than  the  words 
"  id  est"  "  scilicet"  or  "  meaning/'  or  f<  aforesaid/'  as 
explanatory  of  a  matter  sufficiently  expressed  before:  as, 
such  a  one,  meaning  the  defendant,  or  such  a  subject, 
meaning  the  subject  in  question.    But  as  an  innuendo  is 
only  used  as  a  word  of  explanation,  it  cannot  extend  the 
sense  of  expressions  beyond  their  own  meaning,'  unless 
something  is  put  upon  the  record  for  it  to  explain  (e).    It 
is  said,  however,  that,  if  there  be  any  defect,  it  is  cured  by 
the  finding  of  the  Jury.     That  argument  was  not  resorted 
to  in  Barhams  case  (d),  but  was  urged  in  the  case  of 
Holt  v.  Scholefield  (e),  without  success.     In  that  ease,  the 
word/' forsworn"  was  explained  to  mean  wilful  and  cor- 
rupt perjury ;  but  after  verdict  for  the  plaintiff,  there  be- 
ing no  colloquium  to  support  the  innuendo,  the  jildgment 
was  arrested.  Lord  Kenyon  there  said ;  "  Either  the  words 
themselves  must  be  such  as  can  only  be  understood  in  a 
criminal  sense,  or  it  must  be  shewn  by  a  colloquium  in  the 
introductory  part,  that  they  have  that  meaning,  otherwise 
they  are  not  actionable."     And  Mr.  Justice  Lawrence 

(a)  2Salk.   513;    1  Ld.  Itaym.  (c)  1  Wms.  Saund.  243,  (n.  4). 

256;  12  Mod.  139.  (d)  4  Co.  20. 

(h)  R«  v.  Hornc,  Cowp.  $84.  (e)  6  T.  R.  691. 
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adds :  "  If  the  words  here  are  not  actionable  in  themselves,  Exek.  Chamber, 

1828* 
their  meaning  cannot  be  extended  by  an  innuendo"    So  in     <<_^— L^ 

Hawkes  v.  Hawkey  (a),  it  was  held,  that  the  meaning  of  a     Goldstein 
libel  cannot  be  extended  by  an  innuendo,  unless  properly         Foii. 
connected  with  some  preceding*  introductory  matter.    [He 
was  proceeding  to  shew  that  the  innuendo  was  not  con- 
nected with  sufficient  introductory  averment,  when  he  was 
stopped  by  the  Court*] 

Pollock,  F.,  in  reply. — The  word  "improper"  comes 
within  the  description  of  an  equivocal  or- ambiguous  ex- 
pression, and  may  therefore  be  explained  by  innuendo,  with- 
out reference  to  antecedent  matter.     It  may  mean  that 
the  plaintiff  was  ineligible  as  a  member  of  the  society,  for 
reasons  not  affecting  his  character;  it  may  also  mean  di- 
rectly the  reverse,  and  the  Jury  have  found  that  it  was 
used  in  the  latter  sense.     It  is  not,  therefore,  necessary  to 
contend  that  a  new  fact  can  be  supplied  by  an  innuendo  t 
or  that  the  sense  of  the  previous  words  may  be  changed. 
The  innuendo  has  but  explained  the  application  of  the  li- 
bel to  the  plaintiff.     The  Jury  have  found  that  the  ex- 
planation is  warranted  by  the  libel,  and  the  plaintiff  is  there- 
fore entitled  to  retain  his  verdict.     It  would  be  impossible 
to  frame  a  declaration  to  meet  a  case  like  the  present,  if 
this  declaration  be  not  sufficient  for  that  purpose. 

Best,  L.  C.  J.,  delivered  the  judgment  of  the  Court. — 
This  is  an  action  for  a  libel,  and  the  declaration,  after  the 
usual  averments  which  are  introduced  on  every  occasion, 
states,  that  divers  persons  had  been  associated  together, 
under  the  name  and  description  of  "  The  Society  of  Guard- 
ians for  the  Protection  of  Trade  against  Swindlers  and 
Sharpers ; "  that  the  defendant  Foss,  under  colour  and  pre- 

(a)  8  East,  427. 
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Exch.  Chamber,  tence  of  being  the  secretary  of  the  said  society,  had,  from 
*8g8,  j,    time  to  time,  published,  and  was  accustomed  to  publish, 
Goldstein     certain  printed  reports,  for  the  purpose  of  denoting  and 
°-  signifying  to  the  members  of  the  said  society,  the  names 

of  such  persons  as  were  deemed  and  considered  swindlers 
and  sharpers  and  improper  persons  to  be  proposed  and 
balloted  for  as  members  of  the  said  society.  It  then  pro- 
ceeds to  state  the  libel,  and  concludes  with  an  innuendo, 
that  the  defendants  thereby  meant  that  the  plaintiff  was  a 
swindler  and  sharper,  and  an  improper  person  to  be  a  mem- 
ber of  the  said  society. 

The  Court  below  were  of  opinion  that  this  declaration 
was  not  sufficient,  and  arrested  the  judgment.  Of  the 
propriety  of  that  judgment  this  Court  entertained  no 
doubt:  but  thought  it  fit  that  the  question  should  be 
fully  considered,  and  that  the  counsel  for  the  plaintiff 
in  error  should  be  permitted  to  urge  every  argument  that 
could  be  objected  to  that  decision.  That  opportunity  has 
been  afforded,  and  after  having  heard  a  very  ingenious 
argument,  this  Court  still  entertains  its  original  opinion. 
Some  uneasiness  has  been  expressed,  lest,  if  the  judgment 
of  the  Court  below  should  be  affirmed,  there  should  be  a 
difficulty  in  framing  a  count  to  meet  the  circumstances  of 
this  case.  None  such  however  really  exists,  for  if  the 
secretary  publish  of  any  individual  that  which  is  not  jus- 
tified by  the  fact,  the  circumstances  may  be  sa  spread 
upon  the  record,  as  to  make  the  declaration  unexception- 
able. We  are,  however,  of  opinion  that  there  are  no  facts 
upon  this  record,  from  which  the  Court  can  collect  that 
that  which  is  stated  by  the  innuendo  to  be  the  meaning  of 
the  alleged  libel,  is  the  fair  construction  of  the  words  used. 
In  order  to  arrive  at  that  conclusion,  it  is  necessary  to  in- 
troduce another  fact,  which  does  not  appear  upon  the  face 
of  this  record,  namely,  that  this  return,  made  by  the  secre- 
tary to  the  members  of  the  society,  conveys  the  charge, 


V. 

Foss. 
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that  this  plaintiff  is  a  sharper  and  swindler.     That  is  not  Exck.  Chamber, 
the  natural  import  of  the  words  made  use  of,  and  there-  '  v 

fore  the  Court  cannot,  unless  they  be  explained  by  a  parti-  Goldstein 
cular  averment  upon  the  record,  put  that  construction  upon 
them.  It  is  the  custom  for  the  secretary  to  return,  not 
only  the  names  of  such  persons  as  were  deemed  and  con- 
sidered sharpers  and  swindlers,  but  such  also  as  were  im- 
proper  persons  to  be  proposed  and  balloted  for  as  members 
of  the  society.  There  may  be  numerous  reasons  why  a 
person  may  not  be  fit  to  become  a  member  of  such  a  socie- 
ty, even  though  he  be  not  a  swindler  or  sharper.  He  may 
not  be  a  fit  person  to  be  a  member  of  the  society,  if  he 
be  old  or  infirm,  or  has  not  a  knowledge  of  such  persons 
as  are  sharpers  and  swindlers,  and  on  that  account  not 
likely  to  promote  the  object  of  the  society.  If  I  am 
asked  whether  a  certain  person  be  fit  for  a  particular 
situation,  and  answer  that  he  is  not:  I  do  not  mean 
that  he  is  dishonest,  but  that  he  is  disqualified  for  the 
situation.  So  here,  the  being  an  improper  person  to 
be  a  member  of  the  society,  means  what  it  naturally  im- 
ports, and  no  more.  Had  the  declaration  stated  that  it 
was  the  practice  to  impute  to  the  persons  named  in  the 
printed  report  the  character  of  sharpers  and  swind- 
lers, that  would  have  been  sufficient  to  shew  that,  on 
that  account  only,  he  was  unfit  to  be  a  member  of  the 
society.  An  innuendo  cannot  introduce  a  new  fact,  it  can 
only  apply  the  meaning  of  the  words  as  they  are  pre- 
sented to  the  Court  by  the  record.  Looking  to  these 
words,  without  the  fact  to  which  I  have  alluded,  no  one 
would  understand  from  them  that  the  plaintiff  was  a 
sharper  and  swindler,  merely  because  he  had  been  re- 
turned as  a  person  improper  to  become  a  member  of  the 
society.  The  particular  ground  of  our  decision  is,  that 
we  cannot  clearly  see  upon  this  record  that  the  plaintiff  is 
charged  as  being  a  sharper  and  swindler.     A  great  deal 
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Ejcck.  Chamber,  has  been  said  as  to  what  is  to  be  presumed  after  verdict, 
1828.  an(i  jt  jjas  |jeen  urged  that  the  finding  of  the  jury  will  cure 
any  defect  which  may  exist  in  this  declaration.  That  doc- 
trine cannot  be  said  to  apply  to  a  case  in  which  the  judg- 
ment is  to  proceed  upon  the  construction  of  a  written  in- 
strument. Were  we  to  decide  upon  that  ground  in  favour 
of  the  plaintiff,  it  appears  to  me  that  we  should  deprive 
the  subjects  of  this  country  of  the  privilege .  which  they 
have  of  appealing  to  the  Court  in  arrest  of  judgment  after 
the  Jury  have  found  their  verdict.  That  was  considered 
to  Be  a  valuable  privilege,  and  was  expressly  reserved  to 
the  defendant  by  the  4th  section  of  the  82  Geo.  3,  c.  60, 
in  criminal  cases.  Criminal  and  civil  cases  must,  in  this 
respect,  rest  upon  the  same  principles,  for  in  both  it  is  the 
province  of  the  Jury  to  find  the  facts.  Upon  these  grounds, 
the  Court  is  of  opinion  that  the  judgment  of  the  Court 
below  should  be  affirmed. 

Judgment  affirmed. 


CORAM    LORD  TENTERDEN,  C.  J.,   AND  BEST,  C.  J. 

(In  Error  from  the  Cotirt  qf  Exchequer)* 


Thursday, 
Feb.  7th 


Thornton  v.  Thackrat. 


£7,500, fn  con-  ASSUMPSIT  upon  a  wager.    The  declaration  contain- 
sideration  that    ed  ten  special  counts  and  the  usual  money  counts.     The 

B.  should  pay  .  -         -  .    ,  _  ,  -         _ 

A.  £io,ooof  or  question  arose  upon  the  third  and  seventh  counts  only, 
oni.ramo'unt1!  which  were  as  follows :     The  third  count  *tkted,  that 

say  £10,000, 

as  C.  paid  his  legal  general  creditors :— Held,  after  verdict,  that  the  declaration  which  alleged  that 

C.  had  paid  his  legal  general  creditors  £10,000,  for  the  purpose  of  shewing  that  A.  had  won  the 
wager,  was  warranted  by  the  construction  of  the  wager. 

It  is  no  ground  for  arresting  the  judgment  after  verdict,  that  the  subject-matter  of  the  action  was 
a  wager  between  A.  and  B.  upon  the  solvency  of  C,  in  which  they  had  no  interest. 

Scmble,  That  the  Judge  may  refuse  to  try  a  cause  upon  a  wager,  where  Ike  parties  have  bo 
interest. 
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whereas  in  consideration  of  the  sum  of  £10,  by  the  plain-  Exch.  Clumber, 
tiff  below  then  and  there  paid  to  the  defendant  below,  it     v  *  > 

was  agreed  by  and  between  the  plaintiff  below  and  the  de-  Twouhton 
fendant  below,  that  on  the  plaintiff  below  paying  to  the  thackray. 
defendant  below  the  sum  of  £7,500,  on  or  before  &c,  he 
the  defendant  below  should  pay  to  the  plaintiff  below  the 
sum  of  £10,000,  or  such  proportion  of  that  amount,  say 
£10,000,  as  James  Hunter  §  Co.  should  pay  to  their  legal 
general  creditors.  It  stated  mutual  promises,  and  averred, 
that  after  the  making  of  the  agreement,  to  wit,  on  &c.,  the 
plaintiff  below  paid  to  the  defendant  below  the  sum  of 
£7,500,  and  assigned  as  a  breach,  that  although  James 
Hunter  Sr  Co.  did  afterwards,  and  before  the  commence- 
ment  of  the  suit,  to  wit,  on  &c,  pay  to  their  legal  general  cre- 
ditors divers  large  sums  of  money,  amounting  in  the  whole 
to  a  certain  large  sum  of  money,  to  wit,  the  sum  of  £  10,000, 
whereof  the  defendant  below  had  notice,  yet  the  defend- 
ant below,  not  regarding  &c,  did  not  pay  to  the  plaintiff 
below  the  sum  of  £10,000,  or  any  part  thereof  &c.  The 
seventh  count  stated,  that  whereas  certain  persons  using 
the  name,  style,  and  firm  of  James  Hunter,  Junr.  Sf  Co., 
were  indebted  to  divers  other  persons,  then  and  there  be- 
ing the  legal  general  creditors  of  them  the  said  James 
Hunter,  Junr.  $•  Co.,  in  divers  large  sums  of  money, 
amounting  in  the  whole  to  a  large  sum  of  money,  to  wit, 
•  £20,000 ;  and  thereupon,  in  consideration  of  the  sum  of 
£10,  then  and  th$re,paid  Jby  the  plaintiff  below  to  the  de- 
fendant below,  the  defendant  below  promised  the  plaintiff 
below,  that  in  case  the  plaintiff  below  should  pay  to  the 
defendant  below  the  sum  of  £7,500,  on  or  before  &c,  he 
the  defendant  below  would  pay  the  plaintiff  below  £10,000, 
if  James  Hunter,  Junr.  $  Co.  should  pay  their  legal  ge- 
neral creditors'  debts  to  the  amount  of  £10,000;  and  in 
case  James  Hunter,  Junr.  $  Co.  should  not  pay  their  legal 
general  creditors9  debts  to  that  amount,  then  that  the  de- 
fendant below  would  pay  to  the  plaintiff  below  such  pro- 
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Exek.  Chamber,  portion  of  the  sum  of  £10,000,  as  would  be  equal  in  amount 

1828 

v     to  such  sum  or  sums  of  money  as  James  Hunter,  Junr.  £ 

Thornton      Co.  should  pay  to  their  legal  general  creditors.     It  averred 

Thackrat.     *bat  the  plaintiff  below  did  pay  to  the  defendant  below  the 

sum  of  £7,500,  and  that  James  Hunter,  Junr.  %  Co.  paid 

their  legal  general  creditors'  debts  to  a  large  amount,  to 

wit,  the  amount  of  £10,000,  of  which  the  defendant  below 

had  notice;  yet,  that  the  defendant  below  not  Tegarding 

his  promise,  did  not  pay  to  the  plaintiff  below  the  sum  of 

£10,000,  or  any  part  thereof.     Plea — General  issue,  mm 

assumpsit. 

At  the  trial,  before  the  Lord  Chief  Baron,  at  the  Lorn- 
don  Sittings,  a  general  verdict  was  found  for  the  plaintiff 
below,  the  defendant  below  having  expressly  waived  all 
objection  to  the  illegality  of  the  contract.  A  rule  was  af- 
terwards obtained  to  shew  cause  why  the  verdict  should 
not  be  set  aside  and  a  new  trial  had,  upon  the  ground  of 
misdirection,  or  why  the  judgment  should  not  be  arrested, 
upon  the  ground  that  a  false  construction  had  been  put 
upon  the  wager  in  the  third  and  seventh  counts  of  the  de- 
claration ;  which  rule  was,  after  argument,  discharged  (a). 
A  writ  of  error  was  afterwards  brought,  when  the  follow- 
ing points  were  stated  for  argument : 

First,  that  all  the  special  counts  of  the  declaration  were 
bad,  as  they  were  framed  on  an  illegal  wager  between  the 
parties;  and 

Secondly,  that  a  false  construction  was  put  upon  that 
wager  in  several  of  the  counts,  in  which  it  was  alleged 
that  James  Hunter,  Junr.  $  Co.,  paid  £10,000.  to  their 
general  creditors,  for  the  purpose  of  shewing  that  the  de- 
fendant below  became  liable  to  pay  the  plaintiff  below 
£10,000,  whereas  he  was  only  liable  to  pay  such  propor- 
tion of  £10,000  as  James  Hunter,  Junr.  $  Co.,  should  pay 
in  the  pound  to  the  body  of  their  general  creditors ;  and 

(a)  Counsel  for  the  plaintiff  below,  Pollock,  F.9  and  Pining. 
For  the  defendant  below  Jervit,  Campbell,  and  Wyborne. 
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that  there  wag  no  allegation  that  the  event  had  occurred  Exch-  &***"$ 
upon  which  the  liability  of  the  defendant  below  was  to  "  '  * 

arise.  Thornton 

v. 


Thackray. 


Campbell,  for  the  plaintiff  in  error. — The  verdict  being 
general  upon  all  the  counts  of  the  declaration,  if  any  one 
count  be  bad,  the  judgment  of  the  Court  below  must  be 
reversed,  and  a  venire  de  novo  awarded.  Both  the  third 
and  seventh  counts  are  bad.  Neither  of  these  counts 
shews  any  interest  which  either  of  the  parties  had  in  the 
solvency  of  Hunter  $*Co.f  or  avers  that  they  were  credi- 
tors of  that  firm.  But  both  are  framed ,  upon  a  bet,  that 
in  consideration  of  £7,500  being  paid  by  the  defendant  in 
error  to  the  plaintiff  in  error,  on  or  before  a  given  day,  the 
plaintiff  in  error  undertook  to  pay  the  sum  of  £10,000,  if 
Hunter  $  Co.  paid  their  general  creditors  20*.  in  the 
pound;  but  that  if  they  paid  less,  then  the  plaintiff  in  er- 
ror  was  to  pay  to  the  defendant  in  error,  such  proportion 
only  of  that  sum  as  Hunter  $  Co.  paid  in  the  pound  to  their 
legal  general  creditors.  So  that  if  Hunter  §  Co.  paid  15*. 
in  the  pound  only,  neither  party  would  win  or  lose,  for 
the  £7,500  would  cover  the  exact  amount ;  or,  in  other 
words,  each  hundred  pounds  of  Hunter  8f  Co.'s  debts  was 
taken  by  the  plaintiff  in  error  at  £75,  the  extent  of  his  lia- 
bility being  limited  to  £10,000.  Such  being  the  nature  of 
the  wager,  no  action  can  be  maintained  upon  it;  and  it  was 
in  the  option  of  the  plaintiff  in  error  either  to  have  de- 
murred, to  have  moved  in  arrest  of  judgment,  or  to  have 
brought*  a  writ  of  error;  and  having  adopted  the  latter 
course,  a  venire  de  novo  must  be  awarded.  In  Da  Costa 
v.  Jones  (a),  which  was  an  action  upon  a  wager  upon  the 
sex  of  the  Chevalier  D'Eon,  the  judgment  was  arrested, 
the  inquiry  being  calculated  to  affect  the  feelings  of  a 
third  person,  and  the  parties  to  the  wager  having  no  inter- 

(«)  Cowp.  729. 
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Exch.  Chamber,  est  in  the  subject-matter  of  it.     Lord  Mansfield,  in  that 

1828  • 

„     case,  said,  "  shall  two  indifferent  persons,  by  a  wager  be- 

Thornton  tween  themselves,  injure  the  Chevalier  D'Eon  so  as  to 
Thacjlrat.  fry*  *n  an  action  upon  that  wager,  whether  (as  was  said  in 
the  argument)  he  is  a  cheat  and  impostor;  or  shew  that  he 
is  a  woman,  and  be  allowed  to  subpoena  all  his  intimate 
friends  and  confidential  attendants,  to  give  evidence  that 
will  expose  him  all  over  Europe?  It  is  monstrous  to 
state.  It  is  a  disgrace  to  judicature.9*  So,  in  AtherfoU 
v.  Beard  (a),  which  was  an  action  upon  a  wager  respecting 
the  amount  of  the  hop  duties,  the  judgment  was  arrested. 
It  remains,  therefore,  only  to  shew  that  this  wager  is  illegal 
At  no  time,  even  when  wagers  were  most  favoured  by 
the  Court,  was  it  lawful  to  bring  an  action  upon  a  wager 
which  might  be  injurious  to  third  persons,  where  the  par- 
ties to  the  wager  had  no  interest  in  the  subject-matter. 
Where,  however,  the  parties  have  an  interest,  the  action 
must  be  tried,  however  injurious  it  may  be  in  its  conse- 
quences to  third  persons;  and  upon  that  ground  Mr.  Jus- 
tice Burnett  is  justly  censured  for  having  refused  to  try 
an  action  for  defamation,  in  which  a  woman  charged  the 
defendant  with  having  proclaimed  to  the  world  that  she 
had  a  defect  in  a  particular  part  of  her  body,  and  to  which 
the  defendant  pleaded  a  justification.  There  the  plaintiff 
had  received  an  injury,  and  on  that  account  the  suit  ought 
to  have  been  entertained,  although  it  would  obviously 
have  led  to  a  most  indecent  disclosure.  So  here,  if  any 
interest  were  shewn  to  exist  in  either  of  the  parties,  the 
trial  must  have  proceeded,  however  hurtful  the  inquiry 
might  have  been  to  the  feelings  of  third  persons.  Does 
not  this  wager  then  tend  to  hurt  the  feelings  of  the  persons 
trading  under  the  firm  of  Hunter  $  Co.  ?  The  averment 
in  the  seventh  count  is,  that  they  were  indebted  to  divers 
persons;  and  must  all  their  affairs  be  disclosed  in  a  Court 

(a)  2  T.  R.  610. 


0. 

Thacjlray. 
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of  justice?  Such  an  inquiry  would  lead  to  the  ruin  of  most  Exeh.  atambtr, 
of  the  establishments  in  the  Metropolis.  And  although  in  v  1828, 
this  particular  case  the  investigation  might  not  have  been  Thornton 
objected  to  by  Hunter  §  Co.,  there  are  many  merchants 
who  would,  however  solvent,  shrink  from  such  an  inquiry, 
and  the  objection,  as  a  general  principle,  is  equally  appli- 
cable. Lord  Mansfield,  in  the  case  of  Da  Costa  v.  Jones, 
said,  that  he  would  not  try  an  action  upon  a  wager,  whe- 
ther an  unmarried  woman  had  had  a  bastard,  because  it 
would  not  only  be  an  injury  to  a  third  person,  but  would 
also  disturb  the  peace  of  society ;  and  in  either  of  these 
cases  the  party  would  have  a  right  to  say :  How  dare  you 
bring  my  name  in  question  ?  But,  he  adds,  if  it  be  neces- 
sary to  justice  to  try  whether  such  an  one  is  a  bastard,  it 
shall  be  tried;  but  third  persons,  merely  for  the  purpose 
of  laying  a  wager,  shall  not  wantQnly  expose  others  to  ri- 
dicule, and  libel  them  under  the  form  of  an  action.  So, 
in  Ditchbum  v.  Goldsmith  (a),  which  was  an  action  upon 
a  wager,  whether  Joanna  Southcot  would  be  delivered  of 
a  male  child  before  a  certain  day,  the  cause  having  been 
opened,  and  it  appearing  that  the  parties  had  no  pecuni- 
ary interest  in  the  question,  Gibbs,  C.  J.,  refused  to  try 
the  case,  and  said  that  it  could  not  be  endured,  that,  upon 
an  idle  wager  between  persons  who  had  no  interest  in  the 
question,  a  Court  of  justice  should  be  occupied  in  investi- 
gating whether  an  unmarried  woman  had  had  a  bastard. 
Where,  however,  the  parties  are  interested,  the  Court  will 
try  an  action  upon  a  wager,  as  in  the  case  of  Hussey  v. 
Cricirett  (b)9  which  was  a  wager  of  a  rump  and  dozen, 
whether  the  defendant  was  older  than  the  plaintiff.  But 
here  the  parties  have  no  interest  whatever  in  the  solvency 
of  Hunter  $  Co.,  and  an  inquiry  most  injurious  to  that  firm 
must  necessarily  result  from  such  a  bet.     Each  of  their 

(a)  4Campb.  152.  (b)  3  Id.  16B. 

VOL.  II.  M 
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Etch.  Chamber,  mercantile  transactions,  the  amount  paid  to  each  of  their 

1828 

s*_^J^  creditors,  their  renewal  of  bills,  and  every  transaction  con- 
Thoukton  nected  with  their  trade,  would  be  the  subject  of  inquiry 
TnAckRAr.  necessarily  resulting  from  this  bet;  and  no  one  can  doubt 
but  tjiat  such  a  disclosure  would  be  highly  prejudicial  to 
a  mercantile  firm.  There  is,  however,  another  ground  for 
arresting  the  judgment,  viz.  that  a  false  construction  is  put 
upon  the  wager  in  the  third  and  seventh  counts  of  the 
declaration,  neither  of  which  aver  that  the  contingency 
upon  which  it  was  to  be  won  has  happened.  The  aver- 
ment in  the  third  count  is  framed  upon  a  supposition, 
which  is  not  warranted  by  the  true  construction  of  the 
wager,  viz.  that  however  large  the  sum  might  be  which 
Hunter  $  Co.  owed  to  their  legal  general  creditors,  if  they 
paid  £10,000,  however  small  a  proportion  that  sum  might 
bear  to  their  whole  debts,  even  if  paid  to  one  creditor 
only,  the  wager  would  be  won  and  the  defendant  in  error 
entitled  to  receive  £10,000.  It  is  true,  that  there  exists  a 
considerable  obscurity  in  the  wager;  it  can  nevertheless 
only  bear  one  construction.  If  Hunter  %  Co.  paid  20*. 
in  the  pound  to  the  whole  of  their  creditors,  then  the  foil 
sum  of  £10,000  would  be  won.  If,  on  the  other  hand,  they 
paid  but  15*.  in  the  pound,  £7,500  only  would  be  pay- 
able; and  so  in  proportion  according  to  the  sum  which 
they  actually  paid,  rateably  amongst  the  whole  of  their 
creditors.  Such  seems  to  be  the  only  rational  interpreta- 
tion to  be  put  upon  this  wager,  which,  if  the  parties  had 
disputed  respecting  the  solvency  of  Hunter  $  Co.,  the  one 
asserting  that  they  would  pay  20*.,  and  the  other  that  they 
would  pay  only  15*.  in  the  pound,  would  be  the  form  of 
a  bet  upon  such  a  subject.  If  any  other  construction  were 
to  prevail,  why  use  the  words  general  creditors?  A  pay- 
ment to  any  one  creditor  would  be  sufficient.  The  word 
"  proportion"  seems  also  to  favour  that  interpretation. 
The  seventh  count  is  open  to  the  same  objection,  and  both 
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counts  are  therefore  bad,  as  neither  avers  that  the  credi-  &«**•  Chamb$r, 

1828 

tors  of  Hunter  $•  Co.  .were  paid  in  full,  upon  which  con-  ^ 

tingency  only  the  full  amount  of  £10,000  would  be  won.        Thornton 

v* 
TlIACKUAY. 

Pollock,  F.,  for  the  defendant  in  error. — It  is  unneces- 
sary to  cite  any  authority  to  shew  that  wagers  generally 
are  legal,  for  that  is  recognized  by  many  subsisting  de- 
cisions. There  are,  however,  exceptions  to  that  rule, 
namely,  wagers  upon  subjects  the  discussion  of  which  may 
be  injurious  to  society,  or  contrary  to  public  policy.  Gil- 
bert v.  Sytes(a).  So,  a  wager,  the  tendency  of  which  is 
to  raise  a  question  of  law  in  which  the  parties  have  no  in- 
terest, is  illegal,  as  the  discussion  must  occupy  the  time  of 
the  Court  without  any  beneficial  result.  Such  wagers  are 
illegal  upon  public  grounds.  But  wagers  may  also  be  to 
a  certain  extent  illegal,  upon  private  grounds,  if  they  be 
in  their  result  injurious  to  the  interests  or  feelings  of 
third  persons.  Between  these  two  classes,  however,  a  main 
distinction  prevails ;  the  former  are  illegal  per  se,  and  no 
action  is  maintainable  on  them ;  the  latter  may  be  made 
the  meritorious  subject  of  an  action,  unless  the  judge  re- 
fuses to  try  the  case,  or  the  party  who  may  be  affected 
objects  at  the  trial  to  the  investigation;  but  if  such  a  case 
is  once  disposed  of  at  Nisi  Prius,  no  ulterior  objection 
can  be  taken  in  a  Court  of  error  (6).  Such  a  wager  may 
be  a  sufficient  reason  for  a  Judge  to  refuse  to  try  the  cause, 
or  to  compel  a  witness  to  answer  any  question  which  may 
be  propounded  to  him,  but  is  no  ground  for  reversing  a 
judgment,  after  a  verdict  has  been  obtained  by  the  plain- 
tiff. In  such  cases,  after  verdict,  every  thing  must  be  pre- 
sumed to  have  been  properly  done.  It  must  be  presumed, 
that  no  question  was  put,  or  evidence  received,  which  could 

(a)  16  East,  150.  in  the  case  of  Robinson  v.  Mcarm, 

(b)  This  distinction  was  laid  down      6  D.  &  R.  26. 

M  2 


164  /  CASES  IN  THE  EXCHEQUER, 

Exch.  Chamber,  be  hurtful  to  the  feelings,  or  prejudicial  to  the  interests  of 
„     third  persons ;  and  therefore,  unless  the  objection  clearly 
Thornton     appears,  and  the  record  sufficiently  shews  that  an  injury 
TnACKRAY.     must  nave  accrued  to  third  persons,  the  plaintiff  below  is 
entitled  to  retain  his  verdict.     Not  only  must  every  thing 
be  presumed  to  have  been  properly  done  at  the  trial,  but 
if,  by  any  reasonable  intendment,  or  under  any  circum- 
stances, the  wager  could  be  legal,  that  intendment  must  be 
made,  and  those  circumstances  presumed  in  favour  of  the 
defendant  in  error  after  verdict.    Now,  the  wager  may 
be  legal  in  either  of  two  events.    First,  if  at  the  trial  the 
parties  were  shewn  to  have  had  an  interest  in  the  result; 
and  secondly,  if  the  plaintiff  in  error,  as  a  friend  of  Hunter 
8f  Co.,  had  laid  the  wager  for  the  purpose  of  vindicating 
that  firm  from  an  imputation  of  insolvency  circulated  by 
the  defendant  in  error,  which,  like  a  guarantee  of  the 
solvency  of  a  third  person,  would  be  clearly  legal.     But 
it  is  objected,  that  the  wager  does  not  warrant  the  con- 
struction which  has  been  put  upon  it  in  the  declara- 
tion.   What  the  parties  themselves  meant,  must  be  deriv- 
ed from  the  plain  construction  and  common  intendment  of 
the  words  used,  which  will  bear  no  other  construction 
than  that,  if  Hunter  <$»  Co.  paid  £10,000  to  their  creditors, 
that  sum  was  to  be  paid  by  the  plaintiff  in  error  to  the  de- 
fendant in  error,  or  a  proportion  of  that  sum,  if  a  propor- 
tion only  of  the  amount  was  paid  by  them.     The  term  '  ge- 
neral creditors*  is  used  to  contradistinguish  the  creditors 
of  the  firm  from  those  of  any  one  particular  partner;  and 
it  is  impossible  to  conceive,  that  it  could  be  the  intention 
of  the  parties  to  lay  a  wager,  so  complicated  in  its  nature 
as  that  contended  for  by  the  counsel  for  the  plaintiff  in 
error,  or  one  which  might  have  been  so  injurious  in  its 
consequences. 

Campbell,  in  reply. — That  only  which  is  alleged  in  the 


HILARY  TERM,  8  &  9  GEO.  IV.  165 

declaration  can  be  presumed  to  have  been  proved  at  the  E*ch.  Chamber, 

.  1&28. 

trial;  and  as  the  declaration  contains  no  averment  of  in-  > 

terest  in  the  parties,  none  such  can  be  presumed.  The  Thornton 
doctrine  of  presumption  might  have  been  resorted  to  in  thackuay, 
every  case  in  which  a  wager  has  been  held  to  be  illegal. 
If,  for  instance,  there  were  a  wager  upon  the  sex  of  J.  S., 
by  possibility  one  of  the  parties  might  be  remainder-man, 
and,  if  J.\S.  were  a  female,  entitled  to  a  certain  estate,  and 
so  have  an  interest.  So,  in  the  case  of  the  Chevalier 
D'Eon,  the  same  argument  would  have  applied,  but  could 
not  have  prevailed,  for  the  interest  must  be  shewn  upon 
the  record.  Again,  it  h^s  been  said,  that  this  wager  might 
have  been  made  for  the  purpose  of  vindicating  the  firm  of 
Hunter  $  Co.  from  a  charge  of  insolvency ;  but  the  bet,  at 
most,  amounts  to  a  guarantee  on  the  part  of  the  plaintiff 
in  error,  that  they  would  pay  15$.  in  the  pound,  or,  ac- 
cording to  the  construction  contended  for  by  the  defendant 
in  error,  that  whatever  the  debts  of  the  firm  might  be, 
they  would,  at  all  events,  pay  £10,000.  The  present 
case  bears  no  analogy  whatever  to  a  del  credere  commis7 
sion;  for  there  the  guarantee  is  made  to  a  creditor,  but 
here  neither  party 2  has  an  interest  in  the  solvency  of 
Hunter  %  Co. 

[Lord  Tenter deny  C.  J. — If  in  all  cases  of  a  wager  the 
interest  must  be  shewn  upon  the  record,  the  objection 
would  equally  apply  to  an  issue  directed  by  the  Court, 
which  is  in  the  form  of  a  wager,  and  where  no  interest  is 
averred.] 

In  such  a  case  a  writ  of  error  w.ould  not  be  allowed  to 
proceed  by  the  Court  which  directed  the  issue. 

[Lord  Tenterden,  C.  J. — Does  not  that  shew  that  the 
true  rule  is,  that  it  rests  with  the  Judge  at  the  trial  to  say, 
whether  he  will  or  will  not  proceed  with  the  case.  Can  it 
be  presumed,  that  a  Court  would  direct  an  issue  to  be 
tried  in  a  form  which  is  objectionable  on  the  face  of  it, 
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Exch,  Clumber,  and  yet  we  know  that  such  has  been  the  practice  from  the 
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most  antient  times.] 


Thornton  Cur.  adv.  nuli. 


v. 

TllACHRAT. 


The  judgment  of  the  Court  of  Exchequer  was  this  day 


Affirmed. 


Monday  ^e  TRUSTEES  of  the  BRITISH  MUSEUM  V.  PaYNE  and 

Feb.tuh.  Another. 

A  part  of  *  work  JLfEBT  against  the  defendants  as  publishers  of  a  book, 

P^^t^un"  entitled  Flora  Grceca,  &c.  alleged  to  be  a  book  demand- 

▼ai§,  of  which  able  under  the  statute  54  Geo.  3,  c.  156,  s.  15,  to  recover 

only  are  printed,  the  penalty  of  5/.,  and  eleven  times  the  price  at  which  the 

wMcVare*gub-  hook  was  sold,  for  not  entering  the  title  to  the  copy  of 

scribed  for,  the  ^e  b00k  and  the  names  and  place  of  abode  of  the  pub- 

pnncipal  costs  '  *  * 

of  publication  Ushers,  in  the  register  book  of  the  Company  of  Stationers, 
by  funds  devised  within  one  calendar  month  after  the  day  of  publication. 
5rft,!2£fcr  Wen— Nil  debet. 

that  purpose ; 

is  not  a  book  This  cause  was  tried  before  Mr.  Justice  Bayley,  at  the 

demandable  by  "     * 

the  public  libra-  London  Sittings  after  Michaelmas  Term,  1826 ;  when  it  ap- 
54  Geo.  3,  c  peared  that  the  late  Dr.  Sibthorpe  having,  in  his  life-time, 
l56>  prepared  the  principal  materials  for  the  work  in  question, 

by  his  will  directed  that  the  work  should  be  published,  and 
devised  to  his  executors  certain  funds  for  the  purpose  of 
defraying  the  expences  of  publication.  After  the  death  of 
Dr.  Sibthorpe  the  intention  of  the  testator  was  carried  into 
effect  by  the  publication  of  the  work  in  parts,  thirty  copies 
being  printed,  for  which  there  were  twenty-six  subscribers 
only,  at  121.  12s.  each  part.  The  amount  of  this  subscription 
was  inadequate  to  pay  the  expenses  of  publication,  and  the 
deficiency  was  defrayed  by  the  executors  out  of  the  funds 
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devised  by  the  testator  for  that  purpose.    Three  numbers  &*<*-  chamber, 
were  published  before  the  passing  of  the  54  Geo.  3,  c.  166;  > 

since  which  time  six  numbers  had  been  published  by  the    Trustees  of 

#  Brit.  Museum 

defendants.    The  numbers  were  not  published  at  stated  v. 

periods,  but  at  intervals  of  several  years,  as  the  funds  de-  AYNE* 

vised  by  the  testator  were  sufficient  for  that  purpose.'  It 
was  proved  that  somp  of  the  numbers  beyond  those  sub* 
scribed  for  had  been  sold.  The  action  was  brought  in 
respect  of  No.  9,  being  the  first  part  of  the  fifth  volume. 

The  learned  Judge  told  the  Jury,  that  the  defendants 
were  the  publishers  within  the  meaning  of  the  act  of  Parlia- 
ment; but  that  the  part  in  question,  Number  Nine,  was  not 
a  book  demandable  under  the  act.  Upon  which  direc- 
tion, the  Jury  found  a  verdict  for  the  defendants. 

To  this  direction,  the  counsel  for  the  plaintiffs  tendered 
a  bill  of  exceptions,  which  was  sealed  by  the  learned 
Judge,  and  the  question  was  now  argued  by — 

Patteson  for  the  plaintiffs  in  error.  The  question  which 
arises  upon  this  bill  of  exceptions  turns  upon  the  construction 
of  the  stat.  54  Geo.  8,  c.  166,  s.  5,  on  the  breach  of  the  pro- 
visions of  which  all  the  countaof  the  declaration  are  framed. 
That  question  is  simply,  whether  the  book  in  question  is  or 
is  not  demandable  by  the  plaintiffs  as  trustees  of  the  British 
Museum,  under  that  act  of  Parliament.  Whether,  before 
the  stat.  8  Ann.  c.  19,  the  first  act  of  Parliament  upon 
this  subject,  authors  had  or  had  not  a  property  in  their 
copy,  although  a  curious  question,  is  one  which  is  ulterior  to 
this  subject,  and  needs  not  be  discussed  upon  the  present 
occasion.  But  in  order  to  arrive  at  a  Correct  construction 
of  the  late  act  of  Parliament,  it  will  be  necessary  to  revert 
to  the  previous  statutes  upon  the  subject.  The  first  of 
which  is  the  8  Ann.  c.  19,  which  confers  upon  authors 
the  sole  right  of  printing  their  works  for  a  certain  number 
of  years ;  and  by  the  second  section,  lest  persons  should 
offend  against  the  provisions  of  that  statute,  and  infringe 


Payne. 
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Exch.  Chamber,  the  copyright  of  others,  through  ignorance,  enacts,  that  the 
'  ,     previous  provisions  shall  not  apply,  unless  the  title  to  the 
Trustees  of    copy  of  the  book  or  books  to  be  published  shall,  before 
'  r.  the  publication,  be  entered  in  the  register  book  of  the 

Company  of  Stationers;  which  clause  was  obviously,  from 
the  enactment  and  preamble,  intended  for  the  protection 
of  the  public  against  inadvertent  piracies.  By  the  5th 
section  of  that  statute,  nine  copies  upon  the  best  paper  of 
books  printed  and  published,  or  reprinted  and  published 
with  additions,  were  directed  to  be  delivered  by  the  prin- 
ter or  printers  to  the  warehouse-keeper  of  the  Company  of 
Stationers,  for  the  use  of  the  libraries;  who  was  required 
to  deliver  the  same,  within  ten  days  after  demand,  to  the 
keeper  of  the  respective  libraries,  or  any  person  autho- 
rised by  him  to  demand  the  same.  The  printer,  and  not 
the  publisher,  was  by  this  section  bound  to  deliver  nine 
copies  of  every  book,  whether  a  demand  was  or  was  not 
made,  which  delivery  was  protected  by  a  severe  and  heavy 
penalty.  It  was  immaterial  to  the  right  of  the  libraries, 
whether  the  entry  was  made  at  Stationers'  Hall,  the 
effect  of  such  entry  being  to  insure  the  protection  of  the 
copyright  only.  But  although  this  is  the  substance  of 
the  clause,  such  was  not  the  primary  intention  of  the 
Legislature,  which  was  to  compel  the  entry,  by  which 
means  the  libraries  would  be  enabled  to  ascertain  what 
books  were  published,  and  thereby  to  enforce  the  provi- 
sions of  the  5th  section  before  the  three  months  had 
elapsed.  The  next  statute  upon  this  subject  is  the  15 
Geo.  3,  c.  53,  which,  in  the  Gth  section,  recites  the  5th 
section  of  the  statute  of  Ann.,  and  that  the  provisions  of 
that  statute  had  not  proved  effectual,  but  had  been  eluded 
by  entry  only  of  the  title  to  a  single  volume,  or  of  some 
part  of  such  book  or  books  so  printed,  &c.  and  enacts 
that  no  person  shall  be  subject"  to  the  penalties  imposed 
by  the  former  statute  for  the  infringement  of  copyright, 
unless  the  title  to  the  copy  of  the  whole  of  such  hook  and 
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every  volume  thereof  shall  be  entered,  and  unless  nine  Exck.  chamber, 
copies  of  the  whole  of  the  book  and  every  volume  thereof  1828. 
shall  be  delivered  for  the  use  of  the  libraries,  pursuant  to  trustees  of 
the  provisions  of  the  former  statute.  Now  this  statute  is  Br,t#  Mu8EUM 
very  material,  for  the  preamble  of  the  section  clearly  shews  Payne. 
that  it  was  passed  for  the  protection  of  the  public  libra- 
ries, and  explains  the  previous  provision  of  the  statute  of 
Ann.,  which  had  been  eluded,  whereby  adequate  informa- 
tion was  not  afforded  to  the  public  libraries,  as  to  what 
books  were  published  from  time  to  time.  Then  followed 
the  statute  41  Geo.  3,  c.  107,  by  which  further  rights  were 
conferred  upon  authors,  and  by  which,  also,  two  additional 
copies  of  each  and  every  book  and  books  entered  at 
Stationers9  Hall  were  required  to  be  delivered  to  the 
warehouse-keeper  of  that  Company  by  the  printer,  for 
the  use  of  Trinity  College,  and  the  society  of  the 
King's  Inns,  Dublin.  Upon  these  acts  of  Parliament,  it 
was  determined,  in  the  case  of  the  University  of  Cam- 
bridge v.  Bryer  (a),  that  the  printer  was  bound  to  deliver 
copies  of  every  work  published,  notwithstanding  it  were  not 
entered  at  Stationers9  Hall:  and  the  decision  is  material, 
for  it  shews,  that  the  Universities  and  libraries  were  en- 
tided  to  such  copies  of  this  work  as  were  published  before 
the  54  Geo.  3 ;  and  it  would  be  absurd  to  suppose,  that 
the  Legislature  intended  to  leave  those  establishments  with 
imperfect  and  mutilated  copies.  The  8  Ann.  c.  19,  re- 
quired the  delivery  of  nine  copies,  one  being  for  the 
King's  library;  two  further  copies  were  required  by  the 
41  Geo.S,  c.  107,  and  by  the  54  Geo.  3,  c.  156,  the  British 
Museum  is  substituted  for  the  King's  library,  which  had 
been  presented  by  his  Majesty  to  that  institution.  By  the 
first  section  of  the  54  Geo.  3,  c.  156,  the  fifth  section  of 
the  8  Ann.  c.  19,  and  the  sixth  section  of  the  41  Geo.  3, 
c.  107,  are  repealed ;  and  the  second  section  of  that  sta- 
tute enacts,  that  eleven  printed  copies  of  the  whole  of 

(a)  16  East,  317. 
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E*ch.  chamber,  every  book,  and  of  every  volume  thereof,  upon  the  paper 
>  upon  which  the  largest  number  or  impressions  of  such  book 
Trustees  of  shall  be  printed  for  sale,  together  with  all  maps  and  prints 
But.  Museum  ^longing  thereto,  which  from  and  after  the  passing  of  this 
Payne.  act  ^qH  ]^e  printed  and  published,  on  demand  thereof 
being  made  in  writing  to,  or  left  at  the  place  of  abode  of 
the  publisher  or  publishers  thereof,  at  any  time  within 
twelve  month?  next  after  the  publication  thereof,  under 
the  hand  of  the  warehouse-keeper  of  the  Company  of  Sta- 
tioners, or  the  librarian,  or  other  person  authorised  by  die 
public  bodies,  or  libraries,  &c,  or  so  many  of  such  eleven 
copies  as  shall  be  respectively  demanded  on  behalf  of  such 
libraries  respectively,  shall  be  delivered  by  the  publisher 
or  publishers  thereof  respectively,  within  one  month  After 
demand  made  thereof,  in  writing  as  aforesaid,  to  the  ware- 
house-keeper of  the  Company  for  the  time  being,  who  is 
required  to  receive  the  same  for  the  use  of  the  library  firir 
which  such  demand  shall  have  been  made,  and,  within  one 
month  after  the  delivery  to  him,  to  deliver  the  same  for 
the  use  of  such  library ;  which  provision  is  enforced  by 
the  imposition  of  a  penalty.  By  the  fourth  section  it  is 
provided,  that  the  copy  to  be  demanded  by  Tie  British 
Museum,  shall  be  of  the  best  paper,  and  by  other  clauses 
an  extension  in  the  copyright  is  conferred  upon  authors.  In 
consequence  of  the  enactment,  that  such  books  only  were 
to  be  delivered  as  were  demanded,  it  became  necessary 
that  the  libraries  should  have  information  when  a  work 
was  published,  which  was  not  required  in  the  former  acts, 
the  printer  being  bound  to  deliver  copies  of  every  work. 
For  this  purpose,  in  order  to  ascertain  what  books  might 
from  time  to  time  be  published,  it  was  enacted  by  the  fifth 
section  (a),  that  every  book  demandable  under  the  act, 

(a)  "  And  in  order  to  ascertain  the  publisher  or  publishers  of  any 
what  books  shall  be  from  time  to  and  every  book  demandable  under 
time  published,  be  it  enacted — That      this  act,  which  shall  be  published 
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should  be  entered  at  Stcrtionertf  HalL  within  a  certain  Bxck.  Chamber, 
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time*      To    ascertain  what   books  are  demandable,   re-     .  „     *   * 

ference  must  be  had  to  the  second  section :    now  the    Trustees  of 

Bait.  Museum 

words  of  that  section  are,  "  every  book,  and  every  volume  v. 

Payne. 


at  any  time  after  the  passing  of  this 
act,   shall,    within    one   calendar 
month  after  the  day  on  which  any 
such  book  or  books  respectively 
shall  be  first  sold,  published,  ad- 
vertised, or  offered  for  sale  within 
the  bills  of  mortality,  or  within  three 
calendar  months,  if  the  said  book 
shall  be  sold,  published,  or  adver- 
tised in  any  other  part  of  the  United 
Kingdom,  enter  the  title  to  the  copy 
of  every  such  book,  and  the  name 
or  names,  and  place  of  abode  of 
the  publisher  or  publishers  thereof, 
in  the  register  book  of  the  Company 
of  Stationers,  in   London,  in  such 
manner  as  hath  been  usual  with 
respect  to  books,  the  title  whereof 
hath  heretofore  been  entered  in 
such  register  book,  and  deliver  one 
copy  on  the  best  paper  as  aforesaid, 
for  the  use  of  the  Britith  Museum, 
which  register  book  shall,  at  all 
times,  be  kept  at  the  hall  of  the 
said  Company ;  for  every  of  which 
several  entries  the  sum  of  two  shil- 
lings shall  be  paid,  and  no  more, 
which  said  register  book  may  at  all 
seasonable  and  convenient  times  be 
resorted  to  and  inspected  by  any 
person,  for  which  inspection  the 
sum  of  one  shilling  shall  be  paid  to 
the  warehouse-keeper  of  the  said 
Company  of  Stationers,  and  such 
warehouse-keeper  shall,  when  and 
as  often  as  thereto  required,  give  a 
certificate  under  his  hand  of  every 
or  any  such  entry,  and  for  every 


such  certificate  the  sum  of  one  shil- 
ling shall  be  paid;  and  in  case 
such  entry  of  the  title  of  any  such 
book  or  books  shall  not  be  duly 
made  by  the  publisher  or  publishers 
of  any  such  book  or  books  within 
the  said  calendar  month,  or  three 
months,  as  the  case  may  be,  then 
the  publisher  or  publishers  of  such 
book  or  books  shall  forfeit  the  sum 
of  five  pounds,  together  with  eleven 
times  the  price  at  which  such  book 
shall  be  sold,  or  advertised ;  to  be 
recovered,  together  with  full  costs 
of  suit,  by  the  person  or  persons, 
body  politic  or  corporate  authorised 
to  sue,  and  who  shall  first  sue  for 
the  same  in  any  court  of  record  in 
the  United  Kingdom,  by  action  of 
debt,  bill,  plaint,  or  information,  in 
which  no  wager  of  law,  essoign, 
privilege,  or  protection,  nor  more 
than  one  imparlance,  shall  be  al- 
lowed: provided  always,   that  in 
case  of  magazines,  reviews,  or  other 
periodical  publications,  it  shall  be 
sufficient  to  make  such  entry  in  the 
register  book  of  the  said  Company, 
within  one  month  next  after  publi- 
cation of  the  first  number  or  volume 
of  such  magazine,  review,  or  other 
periodical  publication;    provided 
always,  that  no  failure  in  making 
such  entry  shall  in  any  manner  af- 
fect any  copyright,  but  shall  only 
subject  the  person  making  default 
to  the  penalty  aforesaid  under  this 


act. 
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Bxck.  Chamber,  thereof,"  which  latter  words  are  introduced  from  the  15 
.     Geo.  3,  c.  53,  requiring  the  entry  of  "  the  title  of  the 

Trustee!  of    whole  of  such  book,  and  every  volume  thereof,"  and  evi- 
"  v.  dently  allude  to  such  books  as  were  published  in  parts; 

and  were  inserted  in  order  that  repeated  entries  should  be 
made,  as  each  part  was  published.  The  time  within  which 
the  entry  is  to  be  made,  is  one  month  after  the  day  on 
which  any  such  book  or  books  respectively  shall  have  been 
first  sold,  published,  advertised,  or  offered  for  sale.  Now, 
if  a  volume  were  to  consist  of  five  parts,  published  at  un- 
certain intervals,  the  last  part  being  published,  at  the  ex- 
piration of  a  year  after  the  publication  of  the  first,  could  it 
be  said,  that  the  work  was  first  published  when  the  volume 
was  complete?  The  publication  must  apply  to  each  part; 
and  were  it  not  so,  after  a  publication  of  five  hundred  parts, 
by  advertising  an  Addenda,  as  the  five  hundred  and  first 
part,  which  might  never  be  completed,  no  copy  could  be 
demandable,  for  the  volume  would  never  be  completed. 
Every  part  of  the  act  must  receive  the  same  construction; 
and  if  so,  unless  the  copyright  commence  upon  the  publica- 
tion of  such  part,  no  action  would  lie  for  pirating  the  first 
part  of  a  book  until  the  whole  work  was  completed  (a).  An 
entry  is  not  necessary  in  cases  of  periodical  works,  for  the 
entry  of  the  first  number  furnishes  the  requisite  informa- 
tion, and  the  intervals  at  which  other  numbers  will  appear 
are  known.  But  that  is  not  the  case  with  works  which 
are  published  irregularly.  The  proviso,  therefore,  which 
is  applicable  to  magazines,  reviews,  and  other  periodicals, 
the  first  number  or  volume  of  which  are  alone  required  to 
be  entered,  strongly  fortifies  the  construction,  that  of 
works  published  irregularly,  the  title  of  every  part  must 
be  entered :  for  the  proviso  would  be  unnecessary,  if  the 
publisher  were  not  bound  to  enter  the  title  until  the  whole 
volume  were  completed.     Reviews  and  magazines  all  con- 

(«)  Sec  Cory  v.  Longman,  1  East,  359. 
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sist  of  parte  of  volumes,  and  there  would  be  then  no  ne-  £jfc*«  Chamber, 
cessity  for  this  protection,  with  respect  to  them.     Every     ^  „ 

part  is  a  book.     From  what  period  then  is  the  copyright    trustees  of 
of  the  whole  to  run?     Certainly  not  from  that  at  which         "  „. 
the  work  is  completed;  but  from  the  publication  of  each        Payne. 
part,  with  respect  to  that  particular  part,  so  as  to  vest  in 
the  author  a  distinct  copyright  in  each  part.     If  that  be 
so,  it  necessarily  follows  upon  the  fair  construction  of  these 
acts  of  Parliament,  that  the  libraries  were  to  have  copies 
of  each  part  respectively  as  it  was  published,  and,  for  the 
purpose  of  enforcing  that  right,  were  by  the  entry  to  re- 
ceive information  of  the  publication.     Before  the  late  act 
of  Parliament,  the  printers  were  bound  to  deliver  copies 
of  this  work,  in  parts,  to  the  libraries;  since  that  act,  the 
libraries  are  entitled  to  have  them  upon  demand,  and,  were 
it  otherwise,  they  would  have  mutilated  copies  only.     In 
conclusion,  it  may  be  observed*  that  no  additional  burthen 
is  thrown  upon  authors  or  publishers  by  this  act  of  Parlia- 
ment.   Eleven  copies  were  before  required ;  eleven  copies 
are  now  demandable;  and  so  far  from  a  burthen  being  im- 
posed, a  considerable  benefit  is  conferred  by  an  extension 
of  copyright. 

Piatt,  for  the  defendants  in  error. — It  has  been  con- 
tended that  the  object  of  the  statute  of  Ann.  was  to  pro- 
tect the  public  from  inadvertent  piracy.  That  certainly 
may  have  been  the  object  on  the  one  hand,  but  it  is 
equally  clear  that  the  Legislature  intended  to  protect  the 
copyright  of  authors,  the  statute  being  expressly  for  the 
protection  of  learning,  making  the  entry,  however,  a  con- 
dition precedent  to  that  protection.  Again,  it  has  been 
urged  that  the  words,  "  title  to  the  copy  of  the  whole  of 
such  book  and  every  volume  thereof,"  to  be  found  in  the 
statute  15  Geo.  3,  c.  58,  must  mean  the  title  of  each 
volume  of  every  book.  Those  words  were  not  intended 
to  enforce  an  entry  of  the  title  of  each  volume,  but  of  such 
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&**.  Chambrr,  a  title  only  as  would  shew  the  nature  of  the  work,  and  the 
^  18*8.  ^  number  of  the  volumes  of  which  it  was  to  consist.  There  can 
Trustees  of    be  no  doubt  but  that  a  piracy  of  one  volume  of  a  work  would 

Brit.  Museum  amount  to  an  infringement  of  copyright,  and  the  sole  object 
Paths.  0f  the  Legislature  in  this,  as  in  the  former  case,  was  to 
require  such  an  entry  as  would  inform  the  public  what  was 
intended  to  be  entered.  It  is,  however,  remarkable,  if 
that  be  the  true  construction  which  is  contended  for,  thai 
the  word  "  Part"  does  not  occur  in  that  section;  on  the 
contrary,  "  every  book  and  every  volume  thereof,'9  plainly 
denote  the  object  of  the  enactment,  and  shew  in  respect 
of  what  the  provision  applied*  Cases  are  to  be  found,  m 
which  a  single  sheet  has  been  considered  to  be  a  book,  but 
that  was  a  work,  and  therefore  within  the  meankig  of  the 
act  of  Parliament.  This  is  an  act  penal  in  its  conse- 
quences, and  as  such  must  not  receive  a  liberal,  but  a  re- 
stricted construction ;  and  that  construction  must  bend  to 
the  object  which  the  Legislature  had  in  view.  For  the 
purpose  of  ascertaining  what  books  are  published,  the  54 
Geo.  3,  c  156,  s.  5,  enacts  that  die  publisher  of  every  book, 
demandable  under  the  act,  shall  within  one  month  after 
the  day  on  which  such  book  or  books  shall  be  first  sold, 
published,  advertised,  or  offered  for  sale,  enter  the  same. 
That  section  cannot  be  construed  strictly.  The  word  "  and," 
must  be  substituted  for  "  or;"  for  a  work  may  be  adver- 
tised many  months  before  it  is  published,  and  no  penalty 
can  be  incurred  for  not  entering  a  work  which  may  not 
be  published  until  long  after  it  has  been  announced  to  the 
public.  But  even  if  the  word  "  or  "  remain,  the  subject 
matter  of  this  action  is  not  within  the  meaning  of  the  act 
of  Parliament.  It  has  been  assumed  throughout  the  ar- 
gument, that  the  British  Museum  is  identical  with  the 
King's  library ;  no  such  fact  appears  upon  the  evidence, 
neither  is  it  shewn  from  the  act  of  Parliament  itself;  and, 
therefore,  the  defendants  in  error  have  a  right  to  assume 
that  they  are  distinct;  and  inasmuch  as  the  former  institu- 
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tion  would  not  be  entitled  to  such  parts  of  the  work  as  &«*•  Chamber, 

1828 

were  published  before  the  late  act  of  Parliament,  this  act  ^ 

will  not  confer  upon  it  a  right  to  mutilated  parts  of  this    Trustees  of 

.  Brit.  Museum 

work.     To  bring  the  case  within  the  meaning  of  the  act  «. 

of  Parliament,  it  must  be  shewn  to  be  a  work  published 
for  profit.  But  from  the  evidence  it  is  apparent  that  this 
cannot  be  a  work  of  that  description.  It  is  not  a  work 
trhich  requires  the  protection  of  the  statute,  neither  does 
it  come  within  the  mischief  to  be  provided  against,  and  as 
it  derives  no  benefit  firom  the  act  of  Parliament,  so  it 
should  take  none  of  the  burthens  consequent  upon  the 
enactment.  So  it  must  be  shewn  to  be  a  publication  for 
tale,  which  is  expressly  negatived  by  the  evidence  upon 
the  bill  of  exceptions.  If  a  number  of  subscribers  were 
to  agree  to  defray  the  expense  of  printing  for  their  own 
use,  a  certain  work,  would  such  a  publication  be  within 
the  meaning  of  the  act  of  Parliament  ?  Certainly  not.  How 
then  does  the  present  differ  from  that  case?  In  nothing, 
except  that  the  work  is  published  at  a  loss,  the  deficiency 
being  made  up  by  the  executors  under  the  will  of  Dr.  Sib* 
ikorpe.  It  would  seem  that  the  3d  and  5th  sections  of 
this  act  of  Parliament  were  passed  expressly  for  the  pur- 
pose of  silencing  those  doubts,  which  have  been  raised 
upon  this  argument.  The  word  "  book,"  in  the  5th  section, 
if  construed  with  relation  to  "  books,9*  clearly  cannot  mean 
•  single  volume  of  a  work,  but  a  distinct  work;'  and  the 
tame  construction  applies  equally  to  the  2nd  section.  That 
section  enacts  that  eleven  copies  of  every  book,  and  of 
every  volume  thereof,  which  from  and  after  the  passing  of 
the  act,  shall  be  printed  and  published,  on  demand  there- 
of being  made,  &c.  at  any  time  within  twelve  months  next 
after  the  publication  thereof  &c,  which  enactment  must  be 
lead,  that  eleven  copies  of  the  whole  of  every  book,  which 
from  and  after  the  passing  of  the  act  shall  be  published, 
shall  be  delivered  within  twelve  months  after  the  publication 
thereof;  the  words  "  which  "  and  "  thereof"  referring  to 
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Exch\  fwT*"9  ^e  term  k°°k  onty>  wMch  expression  alone  is  found  in  the 

v^_^_L/  fifth  section.    If  it  had  been  otherwise,  the  word  "  volume  M 

Trustees  of  would  have  been  inserted  in  the  fifth  section;  the  absence 

'  „.  of  which  mainly  fortifies   the  above  construction.      But 

ayne.  even  jf  ^  provi8jon  comprehended  a  volume,  this  is  not 

a  volume,  but  merely  a  portion  of  a  volume,  a  pars  cento- 
ria  or  fasciculus.    If  the  work  was  published  upon  the 
appearance  of  the  first  part,  or,  in  other  words,  if  it  was 
first  published  before  the  publication  was  complete)  still 
this  is  not  a  work  within  the  meaning  of  the  act  of  Parlia- 
ment, because  the  first  volume  was  published  before  the 
passing  of  the  act.    But  it  may  be  asked,  what  is  the  mean- 
ing of  every  volume  thereof?  Volumes  may  be  published 
at  intervals,  and  each  volume  would  be  demandable ;  but 
it  must  be  a  work  commenced  originally  since  the  passing 
of  the  act  of  Parliament.    The  fasciculus  in  question  has  no 
title,  but  the  title  of  the  whole  work  and  the  preface  was 
contained  in  the  first  part,  which  was  published  long  be- 
fore the  statute  in  question.     What  then  is  to  be  entered 
with  respect  to  this  fasciculus?  It  is  true,  that  each  part 
has  a  page  denoting  the  number  of  the  work,  but  that  fact 
cannot  assist  the  argument ;  for,  if  it  be  good,  it  must  be 
applicable  to  parts  of  a  work,  which  are  published  without 
a  title  page.     Suppose  this  work  to  have  been  first  pub- 
lished after  the  54  Geo.  3,  c.  156,  and  to  be  demandable 
under  that  statute,  the  publishers  would  have  been  requir- 
ed  to  enter  the   title  to  the  first  part  only,  which  en- 
try would  have  sufficiently  apprised  the  public  of  the  na- 
ture of  the  work,  and  of  the  number  of  the  volumes  which 
it  would  comprehend.     Assuming,  then,  for  the  sake  of  ar- 
gument, that  the  work  is  demandable,  the  first  part  having 
been  published  before  the  act,  they  were  not  bound  to 
make  a  subsequent  entry.     First,  then,  this  is  not  a  work 
of  profit  within  the  contemplation  of  the  act.     Secondly, 
if  it  were,  being  commenced  originally  before  the  passing 
of  the  act,  it  is  not  within  the  meaning  of  that  clause,  for 
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the  infraction  of  which  the  penalty  is  sought  to  be  recover-  Exek.  Chamber, 
ed.    And  thirdly,  this  fasciculus  is  not  a  book,  and  need        1828< 
not  therefore  be  entered  at  Stationers'  Hall.  Trustees  of 

Brit.  Museum 

Patteson,  in  reply. — The  impossibility  of  entering  the  Payne. 
title  to  the  parts  of  a  work,  has  been  urged  as  an  objection 
to  the  argument  for  the  plaintiffs  in  error,  but  that  sup- 
posed impossibility  proceeds  from  confounding  the  entry 
of  the  title  to  the  copyright,  with  the  title  page  of  the 
work.  Upon  reference  to  the  words  of  the  act,  it  will  be 
found  that  the  title  to  the  copyright  only  is  required  to 
be  entered,  and  not  the  title  page.  But  whatever  may  be 
the  construction  of  the  act  in  that  respect,  such  construc- 
tion cannot  rule  the  decision  in  the  present  case.  Again 
it  has  been  argued,  that  the  libraries  would  only  have  muti- 
lated copies.  That  also  proceeds  upon  a  mis-apprehen- 
tk>n.  By  the  former  statutes,  the  printers  were  bound  to 
deliver  every  work,  by  the  late  act  such  only  are  to  be  de- 
livered as  are  demanded,  and  those  only  which  have  been 
published  since  the  passing  of  the  act.  Undoubtedly,  if 
certain  persons  were  to  subscribe  to  print  a  work  for  their 
private  use,  that  would  not  be  a  work  demandable  under 
the  act,  but  it  is  not  necessary  to  contend  that  this  was  a 
publication  for  sale,  although  the  evidence  proves  that  it 
was,  for  the  act  of  Parliament  applies  equally  to  works 
which  are  published  as  to  those  which  are  sold,  advertised, 
or  offered  for  sale.  It  is  immaterial  whether  the  work  was 
or  was  not  a  work  of  profit,  for  if  that  were  the  criterion 
in  every  case,  an  account  would  be  to  be  taken  of  profit 
and  loss.  A  distinction  has  also  been  attempted  to  be 
drawn  between  a  book  and  a  volume.  The  ground  upon 
which  die  argument  for  the  plaintiffs  in  error  proceeds  is, 
that  die  entry  of  the  title  was  required  by  the  statute  of 
dnne  for  the  protection  of  the  public  against  inadvertent 
piracies,  and  also  to  convey  information  to  the  libraries  of 
the  books  that  were  published.  This  provision  having  been 

VOL.  II.  N 
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£rC^82fiW6fr'  e'u^e^*  was»  m80me  degree,  remedied  by  the  statute  15 
v^^-L^  Geo.  3,  c.  57;  and  afterwards,  the  41  Geo.  3,  c.  107,  was 
Trustees  of    passed,  obviously  for  the  protection  of  the  rights  of  the 

Brit.  Museum   r  J  r  ^ 

v.  public  libraries.     Then  came  the  late  statute,  the  fifth  sec- 

AYNE"  tion  of  which  was  passed  with  the  express  object  of  ascer- 
taining what  books  were  demandable  by  the  libraries. 
Such  being  the  clear  intention  of  the  Legislature,  if  it 
were  sufficient  to  enter  the  title  to  the  first  part  only,  no 
information  woulcl  be  conveyed  of  the  publication  of  the 
subsequent  parts,  until  long  after  the  work  had  ceased  to 
contain  any  interest,  and  thereby  the  object  of  the  Le- 
gislature and  the  rights  of  the  public  institutions  would 
be  entirely  defeated. 

Cur.  adv.  vult. 

Alexander,  L.  C.  B.  (a),  now  delivered  the  judgment 
of  the  Court. — This  was  an  action  brought  by  the  British 
Museum  against  the  defendants  in  error,  for  penalties  given 
by  the  54  Geo.  3,  c.  156,  s.  5;  which  act  is  for  the  encour- 
agement of  learning,  and  respects  literary  property.  The 
5th  section  of  that  statute  requires  that  the  publisher  of  every 
book  demandable 'by  force  of  it  shall  enter  the  title  of  such 
book,  with  the  name  and  residence  of  the  publisher,  at 
Stationers9  Hall,  and  endeavours  to  enforce  obedience  to 
that  requisition,  by  imposing  a  penalty  of  5/.,  with  eleven 
times  the  price  of  the  book.  The  present  action  is  brought 
for  the  recovery  of  those  penalties. 

The  first  count  of  the  declaration  avers  that  the  defend- 
ants in  error  were,  on  the  10th  January,  1825,  the  publish- 
ers of,  and  did  then  publish,  a  certain  book  intitled  Flora 
Graca.  Then  follows  the  title  of  the  book,  which  it  is 
not  necessary  for  the  purposes  of  this  judgment  to  state. 
It  avers  the  book  to  have  been  first  published  at  the  time 
mentioned,  at  the  price  of  121.  12*.     The  count  then  avers 

(a)  Best,  L.  C.  J.,  was  absent  from  indisposition. 


HILARY  TERM,  8  &  9  GEO.  IV.  179 

it  to  be  a  book  demandable  by  the  act  of  54  Geo.  3,  and  B*ch.  Chamber, 

1828 

charges  the  defendants  with  neglecting  to  enter  the  title     ^_ ^\^ 
to  the  copy  of  the  book,  and  their  names  as  publishers,  at     trustees  of 
Stationers9  Hall.     There  are  many  other  counts  in  the  de-  Br,t'  *U8EUM 
claration,  but  as  the  opinion  of  the  Court  does  not  turn        payhe. 
upon  the  form  of  the  pleadings,  it  is  not  necessary  to  pur- 
sue the  pleadings  further.     The  defendants  in  error  plead- 
ed the  general  issue.     Upon  the  trial  a  verdict  was  found 
in  their  favour,  and  upon  that  occasion  a  bill  of  exceptions 
was  tendered  to  the  learned  Judge  who  tried  the  cause. 

The  result  of  the  evidence,  as  it  appears  from  the  bill 
of  exceptions,  is,  that  the  publication  in  question  is  part  of 
a  considerable  work,  prepared  by  the  late  Dr.  Sibthorpe, 
and  by  his  will  directed  to  be  printed ;  that  funds,  to  a 
certain  extent,  were  by  the  same  will  given  to  carry  on  the 
undertaking;  that  some  of  the  numbers  were  published 
before  the  act  in  question,  that  is,  before  July,  1814;  that 
the  defendants  have  of  late  years  been  the  publishers;  and 
that  the  number,  which  is  the  foundation  of  this  action,  is 
called  No.  9,  being  the  first  part  of  the  fifth  volume. 

In  the  view  which  this  Court  takes  of  the  question,  these 
are  the  material  facts:  Mr.  Justice  Bayley,  before  whom 
the  cause  was  tried,  stated  to  the  jury  his  opinion  to  be, 
that  the  defendants  were  publishers,  within  the  true  intent 
and  meaning  of  the  act,  of  the  number  called  No.  9;  but 
that  this  No.  9,  was  not  a  book  demandable  by  force  of 
the  statute  54  Geo.  3,  and,  therefore,  that  the  evidence 
produced  by  the  defendants  was  sufficient  to  bar  the  ac- 
tion. This  opinion  is  excepted  to  by  the  plaintiffs  in  their 
bill  of  exceptions.  It  avers,  that  the  No.  9,  was  a  book 
demandable  by  virtue  of  the  act  of  Parliament,  and 
whether  it  be  or  be  not,  is  the  question  which  this 
Court  is  to  decide  upon  the  present  occasion.  Now, 
whether  that  which  is  confessedly  not  a  book,  nor  even 
a  volume,  but  a  part  only  of  a  volume  be  demandable, 

n2 


V. 

Payne. 
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Exck.  Chamber,  depends  upon  the  second  section  of  the  act.    This  sec- 
*  v     tion,  so  far  as  it  is  necessary  to  state  it,  enacts,  "  That 

Trustees  of  eleven  printed  copies  of  the  whole  of  every  book,  and 
of  every  volume  thereof,  and  upon  the  paper  upon  which 
the  largest  number  or  impressions  of  such  book  shall  be 
printed  for  sale,  together  with  all  maps  and  prints  belong- 
ing thereto,  which,  from  and  after  the  passing  of  this  act, 
shall  be  printed  and  published,  on  demand  thereof  being 
made  in  writing  to  or  left  at  the  place  of  abode  of  the 
publisher  or  publishers  thereof,  at  any  time  within  twelve 
months  next  after  the  publication  thereof,  under  the  hand 
of  the  warehouse-keeper  of  the  Company  of  Stationers,  or 
the  librarian,  or  other  person  authorised  by  the  managers 
of  libraries,  shall  be  delivered  by  the  publisher  or  pub- 
lishers thereof  respectively,  within  one  month  after  de- 
mand made  thereof  in  writing/'  By  this  provision  the 
thing  required  to  be  delivered  on  demand,  is  the  whole  of 
every  book  and  of  every  volume  thereof,  and  of  which 
the  non-feasance  is  made  penal. 

This  Court  is  of  opinion,  with  the  learned  Judge  who 
tried  the  cause,  that  the  persons  for  whose  benefit  this 
provision  was  intended,  have  no  right,  by  force  of  a  pro- 
vision so  expressed,  to  demand  from  the  publishers  that 
which  is  neither  a  book  nor  a  volume,  but  only  a  part 
of  a  volume.  We  are  of  opinion,  that  we  are  to  under- 
stand the  Legislature  as  having  in  this  clause  employed 
the  words  in  their  common  and  accepted  sense,  and  that 
we  have  no  right,  by  a  questionable  subtilty,  to  extend  the 
construction  of  the  words  beyond  their  usual  and  natural 
import. 

No  inference  favourable  to  the  plaintiffs,  as  it  appears 
to  us,  can  be  collected  from  the  fifth  clause,  on  which  this 
action  is  immediately  founded,  and  which  requires  the  entry. 
So  far  as  it  respects  publications  of  this  kind,  it  is  general, 
and  speaks  of  book  or  books  only.     And  when  the  two 
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clauses  are  combined,  the  act  appears  to  mean,  that  a  Exek.  chamber, 
volume  would  come  within  the  word  book;  but  that  a     v  *828*  ^ 
fasciculus  cannot  be  said  to  be  a  volume.  Trustees  of 

We  are,  as  I  understand,  all  clearly  of  opinion,  that  this  MT*  ^Uf  EU* 
is  not  a  periodical  publication,  within  the  proviso  which  Paths. 
respects  works  of  that  description.  The  previous  acts,  the 
8  Jtme,  15  Geo.  3,  and  41  Geo.  3,  have  been  referred  to  as 
illustrating  the  clauses  in  question,  and  tending  to  sustain 
the  view  taken  by  the  plaintiffs  of  this  case.  These  acts 
have  been  looked  into,  and  do  not  appear  in  any  manner 
to  warrant  the  construction  contended  for. 

It  has  been  asked*  if  this  fasciculus  is  not  demandable, 
nor  required  under  a  penalty  to  be  entered,  has  the  au- 
thor any  copyright  in  it?  I  answer,  that  is  a  different 
question,  and,  whichever  way  it  be  answered,  would  not 
rule  that  which  is  now  before  the  Court. 

It  has  been  also  asked,  if  not  now,  will  this  fasciculus 
eier  be  demandable?  I  answer  again,  that  question  is  pro- 
perly left  to  be  decided  when  it  shall  occur;  but  that,  be 
that  as  it  may,  this  No.  9,  part  of  the  fifth  volume,  was 
not  demandable,  nor  required,  upon  the  true  construction 
of  the  statute,  to  be  entered  at  the  time  when  this  action 
was  brought. 

We  are  all  of  opinion,  that  there  should  be  judgment 
for  the  defendants ;  and  consequently  the  judgment  will  be 

Affirmed. 


EXCHEQUER  IN  EQUITY. 

Thursday, 

Bell  v.  Brockbank.  Jan.  sut. 

J  HE  plaintiff  in  this  case  having  moved  for  and  obtain-  Upon  an  appli- 
ed an  injunction  to  restrain  proceedings  at  law,  upon  the  JJaintiffu) 

amend  his  bill, 
without  preju- 
dice to  an  injunction  previously  obtained  on  the  merits,  the  particular  amendment*  mutt  be  spe- 
cified. 
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EquiL  Exck.    merits  confessed  in  the  defendant's  answer,  now  moved, 
v  '  „     upon  notice,  that  he  might  be  at  liberty  to  amend  his  bill 

Bell         without  prejudice  to  the  injunction. 

«• 

Brockbamk. 

Sharpe  contended,  that  the  injunction  having  been  ob- 
tained on  the  merits,  the  plaintiff  was  entitled,  as  of  course, 
to  amend,  without  prejudice  to  the  injunction;  and  that 
that  distinction  existed  between  an  injunction  obtained  on 
account  of  the  defendant's  delay,  and  one  obtained  on  the 
merits  confessed  in  the  defendant's  answer.  In  support  of 
that  proposition  he  cited  the  case  of  Pratt  v.  Archer  {a), 
where  that  distinction  was  recognized. 

Setorty  contra,  admitted,  that  such  was  the  rule  in  the 
Court  of  Chancery;  but  contended,  that  in  this  respect 
the  practice  of  the  two  Courts  was  different.  In  the  Court 
of  Exchequer  the  motion  was  not  of  course,  that  Court  re- 
quiring to  be  satisfied  of  the  nature  and  materiality  of 
the  proposed  amendments,  before  it  would  grant  the  appli- 
cation. 

The  Court  held  that  the  plaintiff  must,  in  order  to  ob- 
tain leave  to  amend  without  prejudice  to  an  injunction 
previously  obtained,  in  all  cases  specify  the  nature  of  the 
proposed  amendments,  in  order  that  the  Court  might  see 
whether  they  were  material,  and  consistent  with  the  case 
upon  which  the  injunction  was  obtained*     Upon  which 

Sharpe,  for  the  plaintiff,  stated  the  nature  of  the  amend- 
ments proposed  to  be  made  on  the  bill;  and 

The  Court  granted  the  application  upon  payment  of 
costs. 

(a)  IS.  &S.  403 
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BquH.  Exck. 
1828. 


MACCALLUM  f>.  TURTON,  Bart.  Thursday, 

J  HIS  was  a  bill  filed  by  the  plaintiff  against  the  defend-  T ^T3^ 
ant  for  a  discovery,  in  aid  of  an  action  at  law.     The  bill  not  compel  a  de- 
stated  that,  in  the  year  1825,  a  prospectus  was  published  g^er  aiie^Uona 
and  circulated  with  the  knowledge  and  privity  of  the  de-  which  w«y  sub- 
fendant,  for  the  purpose  of  establishing  a  joint  stock  com-  naities. 
pany,  to  be  called  the  Egyptian  Trading  Company;  the  extends  not  only 
prospectus,  after  stating  the  capital  to  be  One  Million,  £h^^j™ 
in  five  thousand  shares  of  200/.  each,  the  names  of  the  may  tend  to  cri- 

.  minate  him,  but 

directors,  auditors,  bankers,  counsel,  solicitors,  and  secre-  to  every  link  in 
taries,  proceeded  to  set  forth  the  object  and  nature  of  p^V"11  ° 
the  company:  that  the  defendant  was  chairman,  and  with      Where  the 

.  chairman  of  a 

others  as  a  committee  of  the  directors,  conducted  the  af-  joint  stock  com- 
fairs  of  the  company,  and  was  principally  instrumental  in  knowledge  that 
setting  it  on  foot:  that  transferable  shares  were  issued  by  ^^^dis- 
the  authority  of  the  directors,  and  sold  at  a  considerable  wived,  and  that 

the   manag- 

premium,  the  defendant  himself  being  a  large  shareholder;  ing  committee 
that  in  June,  1825,  the  major  part  of  the  directors,  finding  to  buyVpThe* 
that  the  company  could  not  be  carried  on  to  advantage,  at  'J1*1***,  sent  his 

*       J  .         .  shares  into  the 

a  meeting  held  for  that  purpose,  decided  upon  its  dissolu-  market  and  sold 

them  as  sood 

tion ;  and  that  certain  funds  in  their  hands  should  be  em-  and  available 
ployed,  so  far  as  they  would  extend,  in  purchasing  out  of  J^J"  protected 
the  market  the  shares  on  which  the  deposits  had  been  paid,  him  from  an- 
and  which  did  not  belong  to  any  of  the  directors,  and  that  allegations,  up- 
the  remainder  of  the  shares,  which  the  funds  of  the  com-  Jj^t  thfre°exist- 
pany  would  not  extend  to  purchase,  should  be  bought  up  ed  *  finable 
and  got  in  at  the  expense  of  the  directors  who  had  chiefly  he  might  be  in- 
caused  the  circulation  of  the  shares,  and  that  so  the  com-  fraud. 
pany  should  no  longer  exist,  it  being  also  determined  that 
the  directors  should  from  that  time  refrain  from  selling  or 
disposing  of  any  shares:  that  the  defendant  was  present 
and  presided  at  the  meeting  when  these  resolutions  were 
passed,  which  were  not,  however,  made  known  to  the 
public;  that  the  defendant  being  aware  that  the  company 

VOL.  II.  o 
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Eqnit.  Exck.     would  be  forthwith  dissolved,  and  that  the  shares  would 

1828 

*  „  consequently  become  of  no  value,  on  the  7th  July,  1825, 
Maccallum  fraudulently  employed  a  broker  to  sell  his  shares,  twenty- 
Turton.  ^ve  of  which  were  purchased  at  a  premium  by  the  plaintiff, 
who  being  ignorant  of  the  circumstances  of  the  company, 
and  relying  upon  the  respectability  of  the  auditors,  be- 
lieved it  to  be  in  a  flourishing  condition;  that  in  conse- 
quence of  the  resolution  the  company  was  dissolved,  and 
the  shares  thereby  became  of  no  value. 

To  this  bill  the  defendant  demurred,  for  that  the  dis- 
covery sought  by  the  bill  might  subject  him  to  pains, 
penalties,  forfeitures,  and  punishment. 

Fonblanque  and  Beames  in  support  of  the  demurrer. — 
The  facts  stated  in  the  bill  must,  for  the  purposes  of  this 
argument,  be  assumed  to  be  true,  and  if  supported  by 
evidence  will  subject  the  defendant  to  an  indictment. 
Although  the  bubble  act  (a)  has  been  repealed  (A),  that 
statute,  according  to  the  opinion  of  Lord  Eldon,  was  but 
declaratory  of  the  common  law;  and  in  order  to  ascertain 
what  that  law  is,  it  may  be  useful  to  refer  to  the  provisions 
of  that  statute.  Now  every  requisite  to  bring  the  mem- 
bers of  this  company  within  the  penal  enactment  of  that 
statute,  exists  in  this  case.  Having  associated  themselves 
together,  they  hold  themselves  out  to  the  public  as  a  cor- 
poration ;  create  transferable  shares,  and  assume  to  them- 
selves an  authority  legally  to  carry  the  objects  of  the  com- 
pany into  effect.  So,  this  case  is  within  the  mischief 
contemplated  by  that  act  of  Parliament.  Their  liabilities 
are  not  defined,  and  it  would  be  impracticable  for  any 
individual  member  to  sue  the  body;  and  in  the  event  of  a 
suit  by  an  indifferent  person,  each  member  must  be 
brought  before  the  Court.  This,  in  the  opinion  of  Lord 
Eldon,  is  an  indictable  offence  at  common  law.     The  plain- 

(a)  6  Geo.  1,  c.  18.  (b)  6  Geo.  4,  c.  91. 
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tiff  is  particeps  crimims,  and  although  he  may  at  law  be    Eqtut.  Exck. 
entitled  to  recover  back  the  money  paid,  a  Court  of  equity  „ 

will  not  assist  him.  Maccallum 

But  independently  of  this  general  ground,  the  dis-  tueton. 
covery  sought  would  subject  the  defendant  to  an  in- 
dictment under  the  statute  SO  Geo.  2,  c.  24 ;  for  the  sup- 
pression of  a  fact  within  the  knowledge  of  the  defend- 
ant, is  a  false  pretence,  equally  as  if  he  had  represented 
as  true  that  which  he  knew  to  be  untrue.  In  the  case  of 
Young  v.  The  King  (a),  Lord  Kenyon  observed,  that  when 
this  statute  was  passed,  it  was  considered  to  extend  to 
every  case  where  a  party  had  obtained  money  by  falsely 
representing  himself  to  be  in  a  situation  in  which  he  was 
not,  or  any  occurrence  which  had  not  happened,  to  which 
persons  of  ordinary  caution  might  give  credit.  This  case 
clearly  ranges  itself  within  that  general  definition ;  for  the 
defendant,  by  selling  the  shares,  represented  that  which 
was  not  the  case,  namely,  that  the  company  was  in  exist- 
ence, and  that  the  shares  were  valuable.  So  in  The  King 
v.  Jackson  (6),  where  the  defendants  gave  a  cheque  upon 
bankers,  with  whom  they  had  no  account,  in  payment  for 
goods;  it  was  held  by  Mr.  Justice  Bay  ley,  that  that 
amounted  to  a  false  pretence,  as  the  prosecutor  would  not 
have  parted  with  the  goods  except  upon  the  faith  of  the 
cheque.  In  that  case,  no  pretence  was  made  beyond  that 
which  arose  from  the  bare  delivery  of  the  cheque.  So, 
here  the  transfer  of  the  shares  raised  a  presumption  that 
the  company  was  subsisting  which  the  defendant  knew  to 
be  unfounded.  Many  other  decisions  upon  the  same 
statute  are  to  the  same  effect;  but  it  is  not  incumbent  upon 
the  defendant  to  establish  to  demonstration,  that  he  inevit- 
ably would  be  exposed  to  an  indictment  by  answering  this 
bill,  for  it  is  sufficient  for  the  purposes  of  this  demurrer,  to 
shew  that  the  question  admits  of  a  fair  and  reasonable  doubt. 

(a)  3  T.  R.  98.  (6)  3  Camp.  370. 
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Equit.  Exck. 
18*8. 


Maccallum 

V. 
TVBTON. 


In  Harrison  v.  Soutkcoie  (a),  Lord  Hardwicke  observed, 
"  the  rule  of  law  is,  that  a  man  shall  not  be  obliged  to  dis- 
cover what  may  subject  him  to  a  penalty,  not  what  must  on- 
ly : "  and  as  under  the  particular-  circumstances  of  that  case, 
the  discovery  sought  might  have  eventually  created  a  for- 
feiture, his  Lordship,  upon  that  ground,  refused  to  com- 
pel the  discovery.  This  principle  has  since  been  acted 
upon,  in  a  late  case,  by  the  Master  of  the  Rolls,  whose 
judgment  was  subsequently  affirmed  by  Lord  Eldom(b). 

It  may,  however,  be  said,  that  some  parts  of  this  bill  are 
free  from  objection,  and  that  at  all  events  the  defendant 
should  have  answered  so  much.  The  rule  which  protects 
parties  from  answering  in  such  case,  does  not  apply  to  those 
parts  only  which  tend  immediately  to  criminate  them,  but 
also  to  every  fact  which  may  furnish  a  link  in  the  chain  of 
imputation,  which  ultimately  may  be  brought  against  than* 
In  Paxton  v.  Douglas  (c),  it  was  said  by  the  Lord  Chancel- 
lor that  in  no  stage  of  the  proceedings  could  a  party  be  com- 


(<i)  1  Atk.  518. 


(c)  19Ves.  225. 


(6)  Nelme  v.  Newtom. 

JL  HE  bill  was  filed  against  the  defendants,  stating  a  partnership  between 
them  and  the  testator,  as  notaries,  and  praying  an  account,  &c.  To  this 
bill  the  defendants  put  in  an  answer,  stating,  that  by  the  provision  of  the 
act  41  Geo.  3,  c.  79,  s.  10,  any  notary  acting  for  a  person  not  entitled  to 
act  as  a  notary,  was  liable  to  be  struck  off  the  roll :  that  the  defendants 
were  notaries;  and  "that  the  testator  not  having  taken  out  his  certificate, 
according  to  39  &  40  Geo.  3,  c.  72,  s.  7,  was  a  person  not  entitled  to  act 
as  a  notary ;  and  consequently  they  the  defendants  ought  not  to  be  com- 
pelled to  answer  as  to  the  alleged  co-partnership  between  them  and  the 
testator,  as  it  exposed  them  to  the  risk  of  being  struck  off  the  roll.  Numer- 
ous exceptions  were  consequently  taken  to  the  answer,  which,  on  argu- 
ment, were  over-ruled  by  the  Master,  {Thompson).  His  report  being 
excepted  to,  the  exceptions  were  argued  at  great  length,  before  Sir  John 
Leach,  (V.  C),  who  for  a  time  doubted  whether  he  should  not  allow  them, 
on  the  ground,  that  if  the  defendants  were  ignorant  of  the  fact  of  the  tes- 
tator not  having  taken  out  his  certificate,  they  could  not  be  endangered; 
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peiled  to  answer  any  question,  accusing  himself,  or  any     Eq*u»  £**• 
one  in  a  series  of  questions  that  had  a  tendency  to  that  ^ 

effect;  the  rule  in  these  cases  being,  that  he  is  at  liberty  Maccallum 
to  protect  himself  against  answering,  not  only  the  direct  turton. 
question,  but  also  every  question,  fairly  appearing  to  be 
put  with  a  view  of  drawing  from  him  an  answer,  contain- 
ing nothing  to  affect  him,  except  as  it  is  one  link  in  a  chain 
of  proof  that  may  ultimately  be  brought  against  him.  So, 
in  Thorpe  v.  Macaidey  (a),  it  was  said  that  every  question 
must  be  made  with  a  view  to  the  end  for  which  the  bill  was 
filed,  and  that  a  party  was  not  bound  to  answer  any  ques- 
tion, however  apparently  indifferent,  which  was  in  any  man- 
ner connected  with  the  criminal  charge.  The  same  prin- 
ciple was  recognized  in  Easticright  v.  Green  (6).  Modern 
decisions  (c)  may  be  cited  as  militating  against  this  de- 
murrer. But  those  were  bills  for  relief,  which  furnishes  a 
material  distinction :  circumstances  may  be  stated,  which 
will  entitle  the  plaintiff  to  relief;  but  although  a  Court 
of  equity  will  entertain  the  relief,  yet  it  will  not  com- 
pel a  party  by  his  own  oath  to  subject  himself  to  punish- 
ment. Brownsword  v.  Edwards  (d). 

(a)  5  Mad.  219.  (6)  8  Ves.  405. 

(c)  Blainv.Agar,  1  Sim.  37;  Green  v.  Barrett,  Id.  45.     (d)  2  Ves.  245. 


but  on  further  consideration,  he  thought  they  ought  not  to  be  put  to  the  risk 
of  proving  such  to  be  the  case,  and  he  ultimately  over-ruled  the  exceptions. 

The  matter  was  subsequently  brought  before  Lord  Chancellor  Eldon, 
on  a  motion  to  produce  a  document  which  (as  it  was  represented  by  the 
plaintiff),  went  to  the  establishment  of  some  one  of  the  facts  contained  in 
their  bill ;  and  the  same  arguments  were  again  resorted  to  on  both  sides. 
Bat  his  Lordsqip  declined  making  the  order  sought  by  the  plaintiff,  there- 
by affirming  the  decisions  of  the  Master  and  of  the  Vice  Chancellor. 

(Note. — This  case  is  cited  by  Mr.  Maddock,  2  Pr.  p.  340,  note  (c)  as 
before  Sir  J.  Leach,  23d  April,  1819). 

Mr.  Bell  and  Mr.  Garratt,  for  plaintiff  on  exceptions ;  and  Sir  C. 
Wether  all  and  Mr.  Garratt,  for  plaintiff  on  motion,  before  the  Lord 
Chancellor.     Bcames  for  defendants  in  each  instance. 
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£*«*.  Ezck.         Ttnney  and  Brodrick  in  support  of  the  MSL    There  is 
„     no  real  distinction  between  a  bill  for  a  discovery  and  one 

Maccallum    for  relief,  and  both  must  depend  upon  the  same  rales. 
Tuetox .       Every  bill  for  relief  is  a  bill  for  discovery  also,  and  it  mat- 
ters not  in  what  Court  the  relief  is  to  be  obtained,  whe- 
ther in  a  Court  of  law,  as  the  result  of  the  discovery,  or 
in  a  Court  of  equity  in  the  first  instance.    Numerous 
cases  are  to  be  found  in  the  books,  both  before  and  since 
the  repeal  of  the  bubble  act,  in  which  relief  has  been 
granted  by  Courts  of  equity  against  frauds  of  this  descrip- 
tion. Colt  v.   WoUasto*  (a),   Blaim  v.  Agar  (A),    Greem  v. 
Barrett  (c).     Indeed,  Courts  of  Equity  constantly  relieve 
against  frauds  practised  upon  private  individuals,  and  a 
fortiori  should  interpose  where  the  mischief  is  more  ex- 
tensive, and  multitudes  are  defrauded.    But  it  has  been 
contended  that  the  defendant  is  indictable  as  the  promoter 
of  and  participator  in  the  creation  of  this  company.     The 
bubble  act  has  been  repealed,  and  cannot  therefore  apply, 
and  no  offence  has  been  committed  which  is  indictable  at 
common  law.     If  before  the  bubble  act,  an  indictment 
could  have  been  sustained,  the  provisions  of  that  statute 
would  have  been  unnecessary,  and  numerous  cases  must 
have  occurred  in  which  indictments  had  been  preferred. 
None  such  are  to  be  found  in  the  books,  which  affords  a 
cogent  argument  against  the  maintenance  of  the  proposi- 
tion.    It  has,  indeed,  been  thrown  out  by  a  very  high 
authority,  that  joint  stock  companies  are  indictable  at 
common  law  as  nuisances,  but  that  objection  has  never 
been   followed    up   in   the   numerous  cases  which   have 
lately  occurred ;  and  had  it  been  tenable,  the  result  in 
Blain  v.  Agar,  Green  v.  Barrett,  Hodson  v.  Hancock  (tf), 
and  Vansandaw  v.  Moore  (e),  would  have  been  different 
Indeed,  in  the  latter  case,  the  Lord  Chancellor  decided  that 

(a)  2  P.  Wins.  154.  (d)  1  Y.  &  J.  317. 

(6)  1  Sim.  37.  (r)  1  Russ.441. 

(c)  Id.  44. 
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all  the  proper  parties  must  come  before  the  Court ;  where-    £?«>'•  £*<*- 
as,  if  he  had  retained  his  former  opinion  upon  the  illegality  „ 

of  the  company,  he  would  have  dismissed  the  bill.     But  in    Maccallum 

mm 

the  absence  of  authority,  upon  what  principle  can  the      turtom. 
company  be  indictable  at  common  law?    Indictments  at 
common  law  are  confined  to  cases  of  a  public  nature  only. 
The  company  in  question  was  but  a  partnership,  which 
may  exist  upon  an  extended  scale  for  legal  purposes.    It 
cannot  be  contended  that  the  object  of  this  company  was 
illegal*    In  Rex  v.  Webb  (a),  a  great  number  of  persons 
entered  into  a  deed  of  co-partnership  to  raise,  by  small  sub- 
scriptions, a  large  capital,  to  be  applied  in  the  purchase  of 
flour  and  making  of  bread,  to  be  distributed  amongst  the 
proprietors*    An  indictment  being  preferred  against  seve- 
ral of  the  proprietors,  for  a  nuisance,  contrary  to  the  pro- 
visions of  the  bubble  act,  the  Jury  found  that  the  company 
had  been  constituted  for  laudable  purposes,  and  the  defen- 
dants were  acquitted  by  the  judgment  of  the  Court.     It  is 
-dear,  therefore,  that  a  partnership,  unless  it  be  for  illegal 
purposes,  is  not  an  indictable  offence,  even  though  the 
shares  be  transferrible  at  the  option  of  the  proprietors. 
Nockles  v.  Crosly(b).    It  has,  however,  been  urged  that 
the  company  assumed  the  character  of  a  corporation. 
The  circumstance  of  assuming  a  common  name,  of  hold- 
ing general  meetings  and  the  like,  are  but  equivocal  indi- 
cia and  characteristics  of  a  corporation.     Numerous  bo- 
dies legal  in  their  object  exist,  which,  if  such  were  criminal, 
would  be  subject  to  indictment.     According  to  the  Ian* 
guage  of  Lord  Ellenborough  (c),  it  was  a  matter  of  doubt, 
even  before  the  repeal  of  the  bubble  act,  whether  the 
mere  raising  transferrible  stock  was  in  any  case  per  se  an 
jefience  against  that  statute,  unless  it  had  relation  to  some 
undertaking  or  project  which  had  a  tendency  to  the  com- 
mon grievance  or  inconvenience  of  his  Majesty's  subjects, 
or  of  great  numbers  of  them.    If  such  were  the  case  while 

(a)  14  East,  406.  (b)  5  D.  &  A.  751 ;  3  B.  &  C.  814.  (c)  14  East,  421. 
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Eqtdt.  Exch.    the  bubble  act  was  in  operation,  there  can  be  no  doubt  but 
'  ^     that  at  common  law  it  cannot  amount  to  an  indictable  o£ 
Maccallum    fence.     But  inasmuch  as  the  discovery  cannot  be  resisted 
Tuetok.       upon  this  ground,  it  will  be  necessary  to  advert  to  the 
second  point,  arising  upon  the  statute  SO  Geo.  2,  c.  24, 
or  the  more  recent  act  of  52  Geo.  3,  c.  64.    This  question 
can  be  argued  upon  such  facts  only  as  are  disclosed  in  die 
bill,  which  are,  that  the  defendant  knowing  the  shares  to 
be  of  no  value,  sent  them  into  the  market,  and  through 
the  agency  of  his  broker,  sold  them  to  the  plaintiff.    No 
representation  whatever  was  made  by  the  defendant,  either 
to  the  broker  or  to  the  purchaser;  nor,  indeed,  is  it  stated, 
that  the  defendant  was  present,  or  in  any  way  interfered  in 
the  transaction.     In  the  absence  of  pretence,  for  what 
and  in  what  form  could  the  defendant  be  indicted?    Not 
for  a  conspiracy,  for  he  alone  is  implicated.     Neither  could 
he  be  indicted  for  a  fraud  at  common  law,  for  if  there  be 
an  injury,  it  is  to  a  private  individual  only.     Much  less 
could  he  be  indicted  for  obtaining  money  under  false  pre- 
tences, no  representation  having  been  made  by  him,  or  by 
the  broker,  upon  the  transfer  of  the  shares. 

But,  independently  of  these  points,  and  the  general 
principle  upon  which  Courts  of  equity  interfere  in  cases 
of  this  description,  the  demurrer  must  be  over-ruled, 
for  it  is  too  extensive,  and  covers  too  much.  It  must 
be  admitted,  that  the  Court  will  not  compel  the  de- 
fendant to  criminate  himself,  but  even  though  part  of  the 
bill  may  have  that  tendency,  it  will  not  protect  him  frcm 
answering  the  rest.  In  Weaver  v.  Earl  of  Meath  (a),  the 
Lord  Chancellor  observed,  "  suppose  a  bill  for  a  discovery 
of  waste,  charging  the  defendant  to  be  tenant  for  life,  and 
that  he  committed  waste,  and  praying  that  he  may  set 
forth  and  discover  whether  he  is  not  tenant  for  life,  he 
may  plead  to  the  discovery  whether  he  has  committed 
waste  or  not,  but  not  whether  he  is  tenant  for  life  or  not 

{a)  2  Ves.  Senr.  109. 
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So,  in  Chambers  v.  Thompson  (a),  a  demurrer  was  over-  EquU.  Bxch. 
ruled,  which  extended  to  allegations  of  the  defendant  s^_^J^s 
being  a  trader,  as  well  as  to  those  which  charged  an  act  Maccallum 
of  bankruptcy.  East  India  Company  v.  Neave  (6),  Finch  turton. 
v.  Finch  (c),  are  to  the  same  point.  The  principle  to  be 
collected  from  these  cases  is,  that  matter  of  inducement, 
or  such  as  will  not  criminate  or  tend  to  criminate  the  de- 
fendant, must  be  answered,  even  though  he  may  be  pro- 
tected from  answering  parts  of  the  bill.  To  apply  this  to 
the  present  case,  by  conceding  that  an  indictment  may  be 
maintained  against  him,  it  is  clear  that  the  introductory 
allegations  impute  no  criminality.  The  circulation  of  the 
prospectus,  for  instance,  unless  with  the  knowledge  of 
the  defendant,  could  not  in  any  way  affect  him;  nor,  in- 
deed, if  his  privity  to  that  act  were  admitted,  could  he  be 
affected  by  it,  unless  the  shares  were  subsequently  dis- 
posed of,  and  the  company  established.  These  and  other 
allegations  complained  in  the  bill,  would  be  immaterial  to 
the  defendant,  if  he  were  not  implicated  in  the  company ; 
and  therefore,  with  respect  to  such  at  least,  he  was  bound 
to  answer,  even  supposing  that  his  objections  to  a  full  dis- 
covery were  tenable. 

Fonblanque,  in  reply. — Although  it  must  be  admitted  as 
an  argument  entitled  to  consideration,  that  that  which  is 
made  penal  by  an  act  of  Parliament,  was  not  an  offence  at 
common  law ;  yet,  that  proposition  must  be  taken  subject 
to  the  observations  which  arise  from  the  act  itself.  The 
preamble  of  the  bubble  act  refers  to  the  establishment  of 
companies  as  a  common  grievance.  Such  are  indictable 
at  common  law,  and  the  bubble  act  was  not  passed  to 
make  that  an  offence,  but  to  suppress  it  by  the  imposition 
of  heavy  penalties.  But  admitting  that  one  or  both  of  the 
objections  are  available  to  protect  the  defendant  from  an- 

(a)  4  Bro.  C.  C.  494.         (b)  5  Ves.  173.         (c)  2  Ves.  Sen.  491. 
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Equii.  Exeh.     sweririg,  so  far  as  the  allegations  of  the  bill  would  tend 
v^ l^     to  criminate  him,  it  has  been  contended  that  parts  of  the 
if  accallum    bill  are  free  from  that  objection.     Each  and  every  of  the 
Tubton.       allegations  form  a  link  in  the  chain  of  proof.     The  exist- 
ence of  the  company,  for  instance,  is  in  itself  an  offence, 
if  the  defendant  be  connected  with  it;  and  were  he  to  an- 
swer that  allegation,  he  would  to  that  extent  be  furnish- 
ing evidence  against  himself.     But  the  rule  that  a  de- 
murrer covering  too  much  must  be  over-ruled  in  toto,  is 
not  inflexible,  and  may,  in  particular  cases,  be  relaxed. 
That  course  was  adopted  in  Roll  v.  Somerville  (a),  and 
may  be  pursued  in  this,  if,  in  the  opinion  of  the  Court,  any 
part  of  the  bill  may  be  answered  without  subjecting  the 
defendant  to  penalties. 

Cur.  adv.  vuli. 

Alexander,  L.  C.  B.,  now  delivered  the  judgment  of 
the  Court. — This  was  a  bill  filed  by  the  plaintiff  against 
the  defendant,  to  obtain  a  discovery  of  the  allegations  con- 
tained in  the  bill,  in  aid  of  an  action  at  law  for  the  recove- 
ry of  money  paid  by  the  plaintiff  to  the  defendant,  for  the 
purchase  of  certain  shares  in  a  joint  stock  company,  called 
the  Egyptian  Trading  Company.     To  this  bill  the  de- 
fendant put  in   a  general  demurrer,  the  ground  of  ob- 
jection being,  that  the  discovery  sought  would  expose  the 
defendant  to  penalties ;  and  it  is  a  clear  proposition,  that 
if  in  the  result  that  consequence  would  follow,  the  Court 
will  not,  by  an  exercise  of  its  jurisdiction,  compel  him  to 
answer.   On  behalf  of  the  defendant,  it  has  been  contend- 
ed at  the  bar,  that  the  allegations  contained  in  the  bill 
constitute  two  offences;  the  one  arising  out  of  the  forma- 
tion of  a  company,  assuming  to  itself  the  character  of  a 
corporation,  of  which  the  defendant  was  chairman;  and 
the  other  out  of  the  circumstances  of  the  case,  and  the 
resolutions  of  the  managing  committee.     Upon  the  first 

(a)  2  Eq.  Ca.  Ab.  759. 
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of  these  questions,  if  the  bubble  act  had  still  been  in  force,     •E?«i/- Exch* 
no  doubt  could  possibly  have  existed ;  for  the  situation  ^  *  ^ 

which  the  defendant  held  with  respect  to  the  company,  Maccallum 
would  clearly  have  exposed  him  to  the  penal  enactments  turton. 
of  that  statute.  That  act,  however,  has  been  repealed. 
But  it  has  been  contended  that,  independently  of  that 
enactment,  the  promoters  of  this  society,  the  effect  of 
which  was  obviously  to  impose  upon  the  public,  are  pun- 
ishable at  common  law.  The  view  which  I  have  taken  of 
the  second  point,  will  render  it  unnecessary  for  me  to  de- 
liver any  opinion  upon  that  question.  This  company  having 
been  established,  in  a  great  measure,  through  the  instru- 
mentality of  the  defendant,  who  also  took  an  active  part  in 
the  management  of  the  affairs  of  the  company,  it  was  de- 
termined by  the  managing  committee,  that  the  company 
should  be  dissolved ;  that  the  shares,  which  had  been  sold, 
should  be  bought  up  with  the  funds  of  the  company,  so  far 
as  they  might  be  available  for  that  purpose,  and  the  residue 
at  the  expense  of  the  directors;  and  that  no  further  shares 
should  be  sent  into  the  market.  With  a  full  knowledge 
of  these  circumstances,  the  defendant  sold  to  the  plaintiff 
without  communicating  to  him  the  resolutions,  the  shares 
which  are  the  subject  of  this  suit,  and  which,  in  fact,  at 
the  time  of  the  sale  were  of  no  value  whatsoever.  For 
the  purposes  of  the  argument,  it  is  immaterial  whether 
the  allegations  contained  in  the  bill  be  or  be  not  true. 
The  opinion  of  the  Court  can  proceed  only  upon  the  alle- 
gations contained  in  the  bill,  which  for  the  purposes  of 
the  day,  are  admitted  by  the  demurrer  to  be  true.  The 
question  then  for  the  Court,  upon  these  facts,  is,  whether 
there  be  or  be  not  a  probability  that  the  defendant  may 
be  indicted  for  the  fraud  imputed  to  him  by  the  bill.  It 
is  not  incumbent  upon  me  to  express  any  positive  opinion 
upon  that  point,  for  if  there  be  a  reasonable  probability, 
the  Court  will  not  compel  him  to  answer.  Now,  in  my 
opinion,  the  facts  of  this  case  do  warrant  the  Court  in  say- 
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Equit.  Exch.     ing  that  the  defendant  may  be  so  indicted,  and  that,  there- 

1828 

*  ^     fore,  he  ought  not  to  be  compelled  by  his  answer  to  fur- 

Miccallum     nish  evidence  against  himself.     In  support  of  that  opinion 
Tukton.       ^  shaM  refer  but  to  one  case,  which  was  tried  before  my 
Brother  Garrow,  at  the  Stafford  Summer  Assizes,  1821. 
I  allude  to  the  case  of  The  King  v.  Flint  (a),  which  was 
an  indictment  against  the  prisoner  for  falsely,  fraudulent- 
ly, and  deceitfully  delivering  to  one  Joseph  Blood  certain 
papers  purporting  to  be  promissory  notes  of  bankers  at 
Oundle,  in  payment  for  a  gelding,  the  prisoner  knowing 
that  the  notes  were  of  no  value.     To  support  this  indict- 
ment, it  was  proved  that  the  prisoner  tendered  the  notes 
to  the  prosecutor  in  payment  for  the  gelding,  assuring  him 
that  the  notes  were  good ;  upon  which  assurance  the  pro- 
secutor parted  with  the  gelding.     There  was  no  legitimate 
evidence  that  the  Oundle  bank  had  stopped  payment,  or 
that  the  notes  were  not  available,  the  prosecutor  never 
having  presented  them  for  payment.     Upon  these  facts 
the  Jury,  under  the  direction  of  my  learned  Brother,  than 
whom  no  one  is  more  conversant  with  questions  of  this  de- 
scription, found  the  prisoner  guilty,  expressing  an  opinion 
that  he  knew  the  notes  to  be  of  no  value,  and  that  it  was 
his  intention  to  cheat  the  prosecutor.     The  case  was  re- 
served for  the  opinion  of  the  Twelve  Judges,  who  held  the 
conviction  to  be  wrong,  not  because  the  offence  was  not 
indictable,  for  upon  that  point  no  opinion  was  expressed, 
but  because  the  evidence  was  defective,  in  not  sufficiently 
proving  that  the  notes  were  bad.     To  my  mind,  the  two 
cases  are  precisely  parallel,  for  it  must  be  the  same  ques- 
tion whether  the  subject  matter  of  the  fraud  be  bank  notes 
or  shares  of  a  company  believed  by  the  purchaser  to  be 
available  and  of  value.     If  the  Court  had  said,  that  the 
fraud  in  that  case  was  not  an  indictable  offence,  it  would 
have  disposed  of  this  question ;  but  in  the  absence  of  that 

(«)  C.  C.  It.  460. 
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indicted,  and  will  not,  therefore,  compel  him  by  his  an-  „ 

swer  to  furnish  evidence  against  himself.  Maccallum 

At  one  time,  I  entertained  some  doubt  whether  the  demur-  turton. 
rer  in  this  case  was  not  too  extensive,  and  whether  it  ought 
not,  upon  that  ground,  to  have  been  over-ruled.  The  ground 
of  these  doubts,  and  the  result  of  my  consideration  upon 
them,  cannot  be  better  expressed  than  by  referring  to  the 
language  of  Lord  Eldon,  in  the  case  of  Paxt  on  v.  Douglas. 
"In  no  stage  of  the  proceedings,"  says  that  learned  Judge, 
"  can  a  party  be  compelled  to  answer  any  question  accusing 
himself,  or  any  one  in  a  series  of  questions,  that  has  a  ten- 
dency to  that  effect;  the  rule  in  those  cases  being,  that  he 
is  at  liberty  to  protect  himself  against  answering  not  only 
the  direct  question,  whether  he  did  what  was  illegal,  but 
also  every  question  fairly  appearing  to  be  put  with  a  view 
of  drawing  from  him  an  answer,  containing  nothing  to 
affect  him,  except  as  a  link  in  a  chain  of  proof  that  is  to 
affect  him ;  if,  for  instance,  the  question  is,  why  the  debt 
was  not  proved  under  the  commission,  the  object  being 
thereby  to  lay  the  foundation  of  an  inference,  that  the 
party  acted  illegally  in  taking  the  bond,  he  has  an  equal 
right  to  protection  against  that  question."  Having  read 
every  word  of  this  bill  with  the  greatest  attention,  I  can- 
not entertain  a  doubt,  but  that  every  allegation  contained 
in  it,  must  be  made  a  stage  of  proof  in  sustaining  an  in- 
dictment, should  an  indictment  be  preferred.  The  intro- 
ductory matter  which  relates  to  the  existence  of  the  com- 
pany, the  circumstances  attending  the  resolutions  of  the 
committee,  all  tend  to  shew  the  defendant's  knowledge  of 
their  proceedings,  and  are  all  links  in  the  chain  of  proof 
which  might  be  adduced  against  him.  For  these  reasons 
it  appears  to  me  that  the  demurrer  is  not  too  extensive, 
and  that,  therefore,  upon  the  former  ground,  it  should  be 
allowed. 

Demurrer  allowed^ 
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Sittings  after  Michaelmas  Term  (a). 

(before  the  lord  chief  baron). 


By  letters  pa- 
tent 19  Jac.  1, 
a  rectory,  with 
the  appurte- 
nances, was 
granted  to  the 


1827.        The  Dean  and  Chapter  of  St.  Peter,  Yowl;  and  the 

May  16,  \7ih,       Rev.  Isaac  Grayson,  Master  of  the  Free  Grammar 

Doc.  17*1'         School  in  the  Horsefair,  without  Botham  Barre,  in 

the  County  of  the  City  of  York  t\  Middleborough 
and  Others. 

THIS  was  a  rector's  bill  for  the  tithes  of  corn,  grain,  hay, 
and  wool,  and  was  originally  filed  against  occupiers  only. 
At  the  hearing  the  cause  stood  over,  with  liberty  for  the 
plaintiffs  to  amend  their  bill,  by  making  the  owners  of  the 

Dean  and  Chap-    r  *  ° 

ter  of  Y*rkt  and  lands  parties. 

tllhe^n       The  amended  bill  stated,  that  King  James  the  First,  by 

and  mainte-       bis  letters  patent,  tested  at  Westminster,  the  19th  day  of 

nance  of  a  gram-  ■  <■  ■  •         •  j 

mar  school  in  July,  in  the  nineteenth  year  of  his  reign,  gave,  granted, 
range'mentrwaa  and  confirmed  unto  the  Dean  and  Chapter  of  the  Cathe- 
entered  intobe-  d    j  church  of  Saint  Peter,  in  York,  and  to  their  succes- 

tween  the  Dean  ' 

and  Chapter, 

and  their  lessee 

of  the  rectory, 

and  the  lord  of 

the  manor  of  a 

district  within  the  rectory,  to  take  a  perpetual  composition  in  lieu  of  the  tithes  of  that  district,  and  such 

arrangement  was  carried  into  effect  by  deeds  of  covenant,  executed  by  the  Dean  and  Chapter  and 

their  lessee,  and  the  lord  of  the  manor,  and  the  latter  granted  a  perpetual  rent  charge  to  the 

amount  of  the  composition  out  of  his  estates.     This  composition  or  rent  continued  to  be  received 

by  the  lessees  of  the  Dean  and  Chapter  for  upwards  of  a  century,  when  the  Dean  and  Chapter  (the 

rectory  being  then  in  their  own  hands),  refused  any  longer  to  receive  it,  and  filed  their  bill  for 

tithes.  The  Court  held  that  the  deed  of  covenant  of  1712,  was  void  under  the  disabling  statute,  and 

that  the  covenant  was  not  binding  on  the  Dean  and  Chapter,  and  that  they  were  entitled  to  the 

tithes. 

The  recitals  in  the  disabling  statute  do  not  limit  the  force  of  the  subsequent  enactment  to  cases 
in  which  the  mischief  by  the  alienation  is  done  to  the  personal  interest  of  the  successor  of  the  alienor; 
for  it  is  evident  from  the  enactment  that  the  legislature  intended  to  apply  the  prohibition  to  the  case 
of  persons  who  were  seised  either  as  mere  trustees,  or  in  a  great  measure  as  trustees,  and  among 
other  persons  to  the  master  or  guardian  of  an  hospital. 

It  is  by  no  means  unusual  in  construing  a  remedial  statute,  to  extend  the  enacting  winds 
beyond  their  natural  import  and  effect,  in  order  to  include  cases  within  the  same  mischieC 


sors,  all  that  his  rectory  and  church  of  Stillingfleei,  with 
all  and  every  its  rights,  members,  and  appurtenances  in 


(a)  The  report  of  this  case  has  been  unavoidably  delay  el  until  the  present  time. 
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the  county  of  York,  and  in  the  county  of  the  city  of  York,  Brch.  Ch  in  Eq. 
or  in  either  of  them ;  and  all  and  singular  the  tithes  of  ^ 

whatsoever  kind,  nature,  or  species,  glebe-lands,  oblations,  Dean  and  Chap- 
obventions,  pensions,  portions,  fruits,  profits,  commodities,         °fr# 
advantages,  emoluments,  and  hereditaments  whatsoever,  Mismmumb. 
to  the  aforesaid  rectory  and  church  of  St'dUngfleet,  in  any 
wise  belonging,  pertaining, renewing,  happening,  or  arising; 
and  all  that  tenement,  with  the  appurtenances,  situate,  ly- 
ing, and  being  in  Heworth,  in  the  said  county  of  York,  then 
late  in  the  tenure  of  John  Porter;  and  all  that  tenement 
situate,  lying,  and  being  in  Knapton,  in  the  said  county  of 
York,  then  late  in  the  tenure  or  occupation  of  George  Gill; 
and  all  that  tenement  with  the  appurtenances  in  Fosse- 
gale,  in  the  said  county  of  York,  then  late  in  the  tenure 
or  occupation  of  Ann  Percival,  or  her  assigns,  all  and  sin- 
gular which  premises  were  theretofore  parcel  of  the  lands 
and  possessions  of  the  Hospital  of   St.  Mary  without 
Botham  Barre,  of  the  city  of  York,  commonly  called  the 
Horsefayer,  and  then  parcel  of  the  lands  and  possessions, 
or  reputed  to  be  parcel  of  the  lands  and  possessions  of  the 
said  Dean  and  Chapter,  given  and  assigned  for  the  main- 
tenance of  a  grammar  school  in  the  said  place,  called  the 
Horsefayer,  without  Botham  Barre,  in  the  said  county  of 
the  city  of  York,  and  by  virtue  or  colour  of  the  licence,  or 
letters  patent  of  Philip  and  Mary,  late  king  and  queen 
of  England,  bearing  date  at  Greenwich,  the  14th  day  of 
March,  in  the  third  and  fourth  years  of  their  reign,  were 
given  and  granted,  or  mentioned  to  be  given  and  granted, 
by  the  master  and  fellows  of  the  hospital  aforesaid,  to 
the  Dean  and  Chapter  of  the  Cathedral  Church  aforesaid, 
and  to  their  successors,  for  the  support  of  the  aforesaid 
grammar  school;  and  also  all  and  singular  other  the  mes- 
suages, lands,  tenements,  and  hereditaments,  whatsoever, 
formerly  parcel  of  the  possessions  of  the  said  hospital, 
and,  by  virtue  or  colour  of  the  licence  or  letters  patent 
aforesaid,  given  and  granted,  or  mentioned  to  be  given 
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Exc\.CKi*Eq.  and  granted  by  the  master  and  fellows  of  the  hospital 

„     aforesaid,  to  the  aforesaid  Dean  and  Chapter,  and  their 

De*n  and  Chap-  successors,  for  the  support  of  the  aforesaid  grammar 

Vm  school,  and  then  reputed  to  be  parcel  of  the  possessions 

Middlebueoh.  Qf  tyie  ^jj  Dean  an(j  Chapter  for  the  maintenance  of  the 

school  aforesaid :  to  have,  hold,  and  enjoy  the  aforesaid 
rectory,  tithes,  messuages,  lands,  tenements,  meadows, 
feedings,  pastures,  woods,  underwoods,  and  all  and  sin- 
gular other  the  premises  above  expressed  and  specified, 
with  every  of  their  appurtenances;  and  the  reversion  and 
reversions  whatsoever  of  all  and  singular  the  premises, 
and  of  every  of  them ;  and  also  all  and  singular  the  rents 
and  annual  profits  whatsoever,  reserved  out  of  and  upon 
any  demise  or  demises  made  of  the  premises,  or  of  any 
parcel  thereof,  and  the  rents  and  annual  profits  of  all  and 
singular  the  premises,  and  of  every  parcel  thereof,  to  the 
aforesaid  Dean  and  Chapter  of  the  Cathedral  Church 
aforesaid,  and  their  successors,  to  the  sole  and  proper  use 
and  behoof  of  the  said  Dean  and  Chapter  of  the  Cathe- 
dral Church  aforesaid,  and  their  successors,  for  and  to- 
wards the  support  of  the  aforesaid  grammar  school. 

That  the  Dean  and  Chapter  of  the  Cathedral  Church 
of  St.  Peter,  in  York,  had  been  ever  since  the  making 
of  the  said  letters  patent,  and  were  then  seised  and 
well  entitled  to  them  and  their  successors  to  the  said  rec- 
tory or  parsonage  of  Stilling  fleet,  according  to  the  effect 
of  the  said  letters  patent ;  and  as  rectors  of  the  said  rectory, 
or  parsonage,  they  had  during  all  the  time  aforesaid  been, 
and  then  were  well  entitled  by  themselves  and  their  les- 
sees, to  have,  receive,  and  take  (amongst  other  tithes  and 
dues),  all  and  singular  the  tithes  of  corn,  grain,  hay,  and 
wool,  yearly  arising,  renewing,  and  increasing  in  and 
throughout  the  parish  of  Stillingfleet  aforesaid,  and  the 
titheable  places  thereof. 

That  the  plaintiff  Isaac  Grayson  for  some  years  past 
had  been,  and  then  was,  the  master  of  the  grammar  school 
aforesaid. 
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That  the  said  rectory  or  parsonage  had  been,  and  the  Exch.  Ch.  in  Eq. 
same  was  then,  in  the  hands  of  the  said  Dean  and  Chapter.  '  ^ 

That  the  said  parish  of  Stillingfleet  consisted  of  four  Dean  and  Chop- 
townships,  called  respectircly  by  the  names  of  Stilling-     ter  °^ORK 
fleet,  Kelfield,  Moor  by,  and  Acaster  Selby.     The   bill  Middi^bburoh. 
stated  the  occupation  by  the  defendants,  the  occupiers, 
since  the  28th  February  1820,  of  farms  and  lands  situ- 
ate and  being  in  the  said  township   of  Acaster  Selby, 
within  the  said  parish  of  Stilling fleet,  and  the  titheable 
places   thereof,  and  their  perception  of  titheable   mat- 
ters, without  rendering  tithes  to  the  plaintiffs:  and  the 
plaintiffs  charged,  that  the  several  other  defendants  claimed 
some  interest  in  the  premises,  and  countenanced  the  de- 
fendants, the  occupiers,  and  defended  the  suit  at  their  own 
expense,  and  by  their  own  solicitor.     The  bill  prayed  an 
account  and  satisfaction  of  the  tithes,  and  that  all  the  de- 
fendants might  be  decreed  to  pay  the  costs  of  the  suit. 

The  defendants,  Sir  Edward  Dodsworth,  Sir  William 
Pilkington,  and  Godfrey  Wentworth%Wentworth,  by  their 
answer  admitted  the  plaintiff  Isaac  Grayson  to  be  the 
master  of  the  grammar  school.  And  that  the  said  parish 
of  Stillingfleet  consisted  of  the  four  townships  called 
Stillingfleet,  Kelfield,  Moor  by,  and  Acaster  Selby.  And 
they  stated  an  indenture  dated  the  20th  day  of  March, 
1712,  made  between  the  Honourable  Henry  Finch,  Dean 
of  the  Cathedral  and  Metropolitan  Church  of  St.  Peter  in 
York,  and  the  Chapter  of  the  same  church,  of  the  first 
part ;  John  Moyser  of  Beverley,  in  the  county  of  York, 
esq.,  of  the  second  part;  and  Sir  Lyon  Pilkington  of  Stan- 
ley, in  the  county  aforesaid,  bart.  of  the  third  part:  by 
which,  after  reciting  that  the  said  Dean  and  Chapter  were 
seised  of  and  in  the  rectory  or  parsonage  of  Stillingfleet, 
of  which  rectory  the  town  and  township  of  Acaster  Selby 
was  parcel,  in  their  demesne  as  of  fee,  in  trust  for  and  to- 
wards the  maintenance  of  a  grammar  school  out  oiBotham 
Barr,  in  the  city  of  York,  in  a  place  there  commonly  call- 
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ExcKChAnEq.  ed  the  Horsefair;  and  that  the  said  Dean  and  Chapter, 
~  *  v     by  indenture  under  their  common  seal,  bearing  date  the 

Dean  and  Chap-  26th  of  September,  1706,  had  demised  and  granted 
*"  °  v. 0BJt     unto  ^e  sa^  John  Moyser,  all  that  their  rectory,  parson- 

Middlebcrgh.  gg^  or  mansion-place  of  Stilling  fleet,  with  all  the  por- 
tions of  Moor  by,  Acaster  and  Kelfield,  to  the  said  rectory, 
parsonage,  or  mansion-place  belonging,  except  as  therein  is 
excepted,  to  hold  the  same  unto  the  said  John  Moyser, 
his  heirs,  and  assigns,  for  the  several  lives,  and  at  and  un- 
der the  yearly  rents  therein  mentioned  and  reserved;  and 
that  the  said  Sir  Lyon  Pilkington  was  seised  of  the  manor 
or  lordship  of  Acaster  Selby  in  his  demesne  as  of  fee;  and 
that  then  lately  several  disputes  and  differences  had  been 
had,  and  depended,  between  the  said  Sir  Lyon  Pilkington, 
and  the  said  John  Moyser,  (amongst  other  things),  for  and 
concerning  the  tithes  growing  and  arising  yearly  within 
the  said  manor  of  Acaster  Selby  aforesaid ;  for  the  appeal- 
ing and  final  ending  whereof,  (amongst  other  things),  the 
said  Sir  Lyon  Pilkington  and  John  Moyser,  by  consent, 
as  appeared  by  and  was  recited  in  the  conditions  of  seve- 
ral obligations  of  arbitration,  bearing  date  the  4th  day  of 
November,  1712,  and  entered  into  by  the  said  John  Moyser 
unto  Anthony  Knowles  of  Acaster  Selby  aforesaid,  gentle- 
man, on  the  behalf  of  the  said  Sir  Lyon  Pilkington,  and 
by  the  said  Anthony  Knowles,  on  the  like  behalf  of  the 
said  John  Moyser,  did  name  and  choose  John  Wilkinson, 
John  Tomlinson,  and  William  Weightman,  to  determine 
the  said  disputes  and  differences  between  the  said  parties; 
and  the  said  John  Moyser  did  in  and  by  the  said  obliga- 
tion he  made  to  the  said  Anthony  Knowles,  bind  himself, 
his  heirs,  and  executors,  that  the  said  Dean  and  Chapter 
should  stand  to  such  award  as  the  said  arbitrator  should 
make  for  and  concerning  the  same  tithes  and  premises; 
and  by  the  said  indenture  further  reciting,  that  the  said 
arbitrators,  on  the  1  st  day  of  December,  1 712,  did,  amongst 
other  things,  award  that  the  said  Sir  Lyon  Pilkington, 
and  his  heirs,  should  for  ever  thereafter  pay  to  the  said 


HILARY  TERM,  8  &  9  GEO.  IV. 


201 


V, 
MlDDLBBURGK. 


Dean  and  Chapter,  and  their  successors,  or  to  their  lessees  Exch.  ch.in  Eq. 
of  the  said  rectory  for  the  time  being,  the  annual  or  yearly  "  *  ^ 

rent  of  45&,  for  the  tithes  and  tithe  acres  of  the  said  Dean  Dean  and  Chap- 
and  Chapter,  and  their  successors,  or  of  him  the  said  John 
Moyser  as  their  lessee  in  Acaster  aforesaid,  and  as  a  compo- 
sition for  and  in  lieu  and  full  satisfaction  and  discharge  of 
all  the  tithes  of  corn,  hay,  wool,  and  all  other  tithes  belong- 
ing to  the  said  Dean  and  Chapter,  and  their  successors,  or 
the  said  John  Moyser  as  lessee  as  aforesaid,  being,  growing, 
happening,  renewing,  or  coming  yearly,  within  the  said 
town  and  township  of  Acaster  aforesaid,  the  tithes  of  such 
lands  and  tenements  within  the  lordship  of  Acaster  afore- 
said, as  were  then  in  the  possession  of  Mr.  Milner  of  Ap- 
plcton,  or  his  tenants  only  excepted,  or  foreprized,  at 
Martinmas  and  Pentecost  every  year,  by  even  portions,  in 
the  church  porch  at  StiUingfleet  aforesaid ;  the  said  Dean 
and  Chapter,  and  their  successors  and  lessees  for  the  time 
being,  bearing  and  allowing  the  Queen's  taxes  out  of  the 
same  yearly  rent,  in  such  proportions,  and  in  such  sort  and 
manner  as  the  inhabitants  of  the  said  township  of  Acaster 
paid  for  their  lands;  and  that  the  said  Sir  Lyon  Pilkington 
for  the  better  securing  the  payment  of  the  said  yearly  sum 
of  4f5L  unto  the  said  Dean  and  Chapter,  their  successors 
and  lessees  for  the  time  being,  should  give  such  collateral 
security  as  in  the  said  award  was  mentioned  and  appoint- 
ed for  securing  the  repayment  thereof,  it  was  by  the  now 
reciting  indenture  witnessed,  that  in  pursuance  of  the  said 
award,  and  in  performance  of  so  much  thereof  as  con- 
cerned the  said  tithes,  tithe  acres,  and  premises,  and  to 
the  intent  and  purpose,  that  for  ever  thereafter  all  dis- 
putes and  differences,  which  might  at  any  time  arise  or  be 
between  the  said  Sir  Lyon  Pilkington  and  his  heirs,  and 
the  said  Dean  and  Chapter,  and  their  successors  and  les- 
sees for  the  time  being,  touching  the  payment  of  the  said 
tithes,  might  be  prevented,  and  that  the  said  Sir  Lyon  Pil- 
kington and  his  heirs,  upon  the  conditions,  provisions,  and 
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Exch.  Ch.  in  Eq.  terms  thereinafter  mentioned  and  expressed,  might  for  ever 
^     thereafter  hold  and  enjoy  the  said  tithes,  and  the  tithe 

Dean  and  Chap-  acres  in  Acaster  aforesaid,  and  might  be  for  ever  discharged 
„.  from  payment  of  all  tithes  to  the  said  Dean  and  Chapter, 

Middleburgh.  anci  their  successors,  or  the  said  John  Moyser  as  lessee  as 

therein  mentioned,  growing,  arising,  or  renewing,  with  the 
said  town  or  township  of  Acaster,  except  as  therein  men- 
tioned. It  was  consented  to,  concluded,  and  agreed  by 
and  between  all  the  said  parties  to  the  said  indenture,  (that 
is  to  say),  between  the  said  Dean  and  Chapter,  on  the  part 
and  behalf  of  them  the  Dean  and  Chapter  and  their  suc- 
cessors, and  the  said  John  Moyser  and  his  heirs,  for  and 
during  so  long  time  as  he  the  said  John  Moyser  and  his 
heirs  should,  by  virtue  of  the  said  demise  so  to  him  made 
of  the  said  rectory  and  premises,  by  the  said  Dean  and 
Chapter  as  therein  mentioned,  or  by  virtue  of  any  other  de- 
mise or  lease,  demises  or  leases  thereof,  thereafter  to  be 
made  to  him  and  his  heirs  and  assigns,  for  any  life  or 
lives,  by  the  said  Dean  and  Chapter,  and  their  successors, 
enjoy  the  said  rectory  and  premises:  that  the  said  Sir 
Lyon  Pilkington  and  his  heirs  for  ever  thereafter  should 
hold  and  enjoy  the  said  tithes  and  tithe  acres  in  Acaster 
aforesaid,  to  the  use  of  the  said  Sir  Lyon  Pilkington,  and 
his  heirs,  and  assigns;  and  also  that  the  said  Sir  Lyon  PU- 
kington,  and  his  heirs,  and  assigns,  should  for  ever  there- 
after be  discharged  from  the  payment  of  all  and  all  man- 
ner of  tithes,  to  the  said  Dean  and  Chapter,  and  their 
successors,  or  the  said  John  Moyser,  lessee,  as  therein  men- 
tioned, growing,  arising,  or  renewing,  within  the  lordship  of 
Acaster  aforesaid,  except  as  thereinbefore  is  excepted;  he 
the  said  Sir  Lyon  Pilkington  paying  as  a  composition  for 
the  same,  and  in  full  satisfaction  and  discharge  of  all  the 
said  tithes,  except  as  thereinbefore  excepted,  unto  the  said 
John  Moyser,  his  heirs,  and  assigns,  during  the  lives 
therein  mentioned ;  and  after  the  expiration  or  other  de- 
termination of  the  said  term,  then  unto  the  said  Dean  and 
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Chapter,  and  their  successors  or  lessees  for  the  time  being,  Exxh.  ck.  m  Eq, 
the  yearly  sum  of  45/.  by  half  yearly  payments,  at  Martin-     v     828'  „ 
mas  and  Whitsuntide  in  every  year  as  therein  mentioned;  Dean  and  Chap- 
and  the  said  Sir  Lyon  Pilkington,  for  him  and  his  heirs,     terofYo** 
did  agree  to  and  with  the  said  Dean  and  Chapter  and  their  Middleburoit. 
successors,  and  to  and  with  the  said  John  Moyser  and 
his  heirs,  that  he  the  said  Sir  Lyon  Pilkington,  his  heirs, 
and  assigns,  should  and  would  pay  the  said  John  Moyser, 
and  his  heirs,  during  the   term   therein  mentioned,  and 
from  and  after  the  expiration  or  other  determination  of 
the  said  term,  unto  the  said  Dean  and  Chapter,  and  their 
successors  or  lessees  for  the  time  being  respectively,  the 
said  yearly  rent  or  sum  of  45/.,  at  the  days  and  times  and 
place  therein  mentioned,  in  lieu  of  the  said  tithes  and  tithe 
acres,  and  in  discharge  and  full  satisfaction  of  all  tithes, 
payable  to  the  said  Dean  and  Chapter  and  their  succes- 
sors, or  to  the  said  John  Moyser,  lessee  as  therein  men- 
tioned, growing  or  arising  within  the  said  lordship  of  A  caster 
therein  aforesaid,  except  the  tithes  of  the  lands  and  tene- 
ments of  the  said  Mr.  Milner  and  his  tenants,  thereinbe- 
fore excepted,  they  the  said  John  Moyser  and  his  heirs, 
during  the  term  therein  aforesaid,  and  afterwards  the  said 
Dean  and  Chapter,  and  their  successors  or  lessees,  allow- 
ing out  of  the  said  yearly  sum  of  45/.,  Queen  s  taxes  in 
such  proportions  as  therein  mentioned. 

The  answer  also  stated  another  indenture,  dated  the 
21st  day  of  the  said  month  of  March,  made  between  the 
said  Sir  Lyon  Pilkington,  of  the  first  part;  the  said  Dean 
and  Chapter,  of  the  second  part ;  and  the  said  John  Moyser, 
of  the  third  part;  by  which,  after  reciting  in  tfi'e  effect  here- 
inbefore stated  to  be  recited  in  the  said  indenture  of  the 
20th  of  March,  1712;  and  also  reciting  the  said  inden- 
ture of  the  20th  of  March,  1712;  it  was  witnessed,  that 
the  said  Sir  Lyon  Pilkington  did  thereby  give,  grant, 
and  confirm  unto  the  said  John  Moyser,  party  thereto, 
and  his  heirs,  the  yearly  sum  of  45/.,  free  and  clear  of  all 
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Exch.  ch,  in  Eq.  taxes,  rates,  assessments,  deductions,  abatements,  or  repairs 
"  '  v     whatsoever,  of  what  nature  or  kind  soever,  except  as  therein 

Dean  and  Chap-  mentioned,  to  be  going  and  issuing  out  of  the  several  mes- 
o.  suages  or  tenements,  and  hereditaments  therein  mentioned, 

Middllburoh.  to  j^j^  receive,  perceive,  take,  and  enjoy  the  said  yearly 

sum  or  rent  charge  of  45/.  per  annum,  and  every  part  there- 
of, free  and  clear,  and  freely  and  clearly  discharged  of  and 
from  all  taxes,  rates,  assessments,  impositions,  deductions, 
and  reprises  whatsoever,  except  as  thereinbefore  excepted, 
unto  the  said  John  Moyser,  during  the  lives  therein  men- 
tioned, to  be  paid  at  or  in  the  church  porch  of  the  paro- 
chial church  of  Stilling  fleet  aforesaid,  at  the  feast  of  Saint 
Martin  the  Bishop  in  winter,  and  Pentecost,  by  even  and 
equal  portions.  And  that  in  the  said  indenture  of  the  21st 
of  March,  1712,  were  contained  the  usual  powers,  enabling 
the  said  John  Moyser,  and  his  heirs  and  assigns,  during 
the  lives  of  the  persons  therein  mentioned,  to  enter  into 
the  said  lands,  hereditaments,  and  premises,  and  distrain 
or  receive  the  rents  and  profits  thereof,  if  the  said  yearly 
sum  of  45/.  should  be  in  arrear.  And  that  by  the  said  in- 
denture, it  was  further  witnessed,  that  the  said  Sir  Lyon 
Pilkington  did  thereby  give,  grant,  and  confirm  unto  the 
said  Dean  and  Chapter,  and  their  successors  for  ever, 
from  and  after  the  determination  of  the  said  therein  recited 
lease,  the  yearly  sum  or  rent  charge  of  45/.  to  be  issuing 
out  of  all  the  messuages,  lands,  and  tenements,  with  the 
appurtenances,  to  hold,  perceive,  and  take  the  said  yearly 
sum  or  rent  charge  of  45/.  per  annum,  and  every  part 
thereof,  free  and  clear,  and  freely  and  clearly  discharged 
of  and  from  all  taxes,  rates,  assessments,  impositions,  de- 
ductions, abatements,  and  reprises  whatsoever,  except  as 
thereinbefore  excepted,  unto  the  said  Dean  and  Chapter, 
and  their  successors,  for  ever,  and  be  paid  at  the  place  and 
feasts  thereinbefore  mentioned,  by  even  and  equal  portions. 
And  that  in  the  said  indenture  of  the  21st  of  March,  1712, 
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were  contained  the  usual  powers,  enabling  the  said  Dean  Exch.  CHJnEq. 
and  Chapter,  and  their  successors,  to  enter  into  the  said     v      J     ^ 
lands,  hereditaments,  and  premises,  and  distrain  for  and  Dean  and  Chip- 
receive  the  rents  and  profits  thereof,  if  the  said  last  men-     ***  of^YoRK 
tioned  yearly  sum  of  45/.  should  be  in  arrear.  Middlbbubch. 

The  answer  further  stated,  that  the  said  John  Moyser 
the  party,  John  Moyser  the  son,  and  George  Wray,  all 
died  many  years  ago ;  and  that,  after  their  deaths,  the  said 
Dean  and  Chapter  at  different  times  granted  other  leases 
of  the  said  rectory,  and  of  the  tithes  thereof,  to  other  per- 
sons for  certain  terms  or  periods ;  and  that  the  last  of  such 
leases  expired  in  1819 ;  and  that,  subsequent  to  that  period, 
no  other  lease  had  been  granted  by  the  said  Dean  and 
Chapter  of  the  said  rectory  or  the  tithes  thereof. 

That  the  said  Sir  Lyon  Pilkington,  by  virtue  of  the  said 
indenture  of  the  21st  of  March,  1712,  and  of  the  therein 
recited  indenture  of  the  20th  day  of  the  same  month,  be- 
came entitled  to  him,  and  his  heirs,  to  all  the  tithes  of  corn, 
hay,  and  wool,  arising  upon  all  the  lands  lying  within  the 
said  township  of  Acaster  Selby  aforesaid,  except  as  in 
such  indenture  was  excepted,  subject  to  the  payment  of 
the  said  yearly  rent  or  sum  of  45/.  to  the  said  Dean  and 
Chapter,  and  their  successors,  or  to  their  lessees  of  the  said 
rectory  for  the  time  being,  as  a  real  composition  for  or  in 
lieu  of  such  rectorial  tithes;  and  that  the  said  Sir  Lyon 
Pilkington  died  many  years  ago  so  entitled.  And  that  prior 
to  the  year  1811,  Sir  Thomas  Pilkington,  bart.,  deceased, 
by  virtue  of  the  said  last-mentioned  indentures,  and  of 
certain  mesne  assurances,  became  entitled  to  him  and  his 
heirs,  to  all  the  last-mentioned  rectorial  tithes,  subject  to 
the  said  yearly  rent  or  composition  of  45/. ;  and  that  he  the 
said  Sir  Thomas  Pilkington  departed  this  life  in  the  year 
181 1.  The  defendants  then  set  up  a  title  to  the  tithes,  as 
trustees  under  the  will  of  Sir  Thomas  Pilkington,  subject 
to  the  said  yearly  rent  or  composition  of  45/.  And  they 
stated  that  at  Michaelmas,  1819,  James  White,  esq.,  was 
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Esch.ch.inEq.  the  lessee  of  the   said  rectory  under  the  said  Dean  and 
.  18*8'  „     Chapter,  and  that  in  the  month  of  October,  1819,  they 
Dean  and  Chap-  caused  the  sum  of  45/.  to  be  paid  to  John  Hall,  as  the 
tcr  o  ^  ork     agent  0f  f.\ie  said  James    White,  in  respect  of  the  said 
Middlebuhob.  yearly  rent  or  composition  of  45/.  for  one  year  to  Michael- 
mas, 1819;  and  that  the  said  John  Hall  then  signed  and 
gave  a  receipt  for  the  same. 

And  that  they,  as  the  said  devisees  and  trustees  of  the 
said  Sir  Thomas  Pilkington,  had  regularly  in  each  and 
every  year,  caused  the  said  yearly  rent  or  composition  of 
45/.  to  be  tendered  half  yearly  to  the  said  Dean  and  Chap- 
ter in  the  porch  of  the  said  parish  church,  and  had  offered 
to  pay  the  same  to  them  for  and  in  lieu  of  the  tithes  of  the 
said  township  of  Acaster  Selby. 

The  answer  then  admitted  the  occupation  of  lands  by 
the  defendants,  the  occupiers,  as  tenants  to  the  other  de- 
fendants, and  stated  that  the  lands  were  let  to  the  tenants 
tithe-free,  as  to  the  great  or  rectorial  tithes;  and  disputed 
the  right  of  the  plaintiffs  to  such  tithes,  contending  that 
the  defendants,  as  the  devisees  of  Sir  Thomas  Pilkington, 
were  entitled  to  them. 

The  defendants,  the  children  and  legatees  of  Sir  Tho- 
mas Pilkington,  put  in  an  answer  to  a  similar  effect  with 
that  of  the  devisees  in  trust  under  his  will. 

The  defendants,  the  occupiers,  by  their  answer,  ad- 
mitted their  occupation  of  lands  and  the  perception  of 
titheable  matters,  but  set  up  the  title  of  the  owners  in 
opposition  to  the  claims  of  the  plaintiff. 

The  evidence  on  the  part  of  the  plaintiffs  consisted  of 
the  admissions  in  the  answers; 

An  extract  from  Pope  Nicholas'  Taxation,  19  Edw.  1, 
(1291),  to  the  following  effect — 

Ebor.  Dioc. 

Tenor es  rotulorum  de  particulis  antique  taxationis  bo- 
norum  spiritualium  et  tcmporalium  Cleri  diocesis  Ebor. 
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penes  Scaccarium  Domini  regis  hie  remanencm,  sequitur  Exck.Ch.inEq. 
in  hcec  verba:  v  1828'  , 

Taxatio   Ecclesice  Ebor.    et  Archidiaconatus    ejusdem,     terofYoaiT 
Archidiaconatus  Cleveland,  Deconatus  de  Bulmer.  v- 

MlDDLBBUROH. 

Ecclesia  de  Stevelingfieth.       .         .        .         £40  0  0 
HospitaU  de  Bouthom  Ebor.  apropriaf. 

The  following  extract  from  the  Nonce  Rolls,  15  Edw.  3, 

(1341)— 

Com.  Ebor.  Acastr.  Selby. 

Qua  est  parcelia  ecclesia  de  Stylynfiet,  qua  situatce  in 
Estriding  et  non  taxatur  per  se. 

Cujus  Parochiani,  viz.  Johannes  de  Slengysby,  Johannes 
Helewys,  Johannes  le  Grayne9  Johannes  Brage,  Johannes 
le  Smyth,  Johannes  AUisonn,  Johannes  filius  Hugonis, 
Robertus  Fox,  Johannes  Pert,  Willielmus  Bernard,  Willi- 
elmus  filius  Albrede,  et  Johannes  filius  Hugonis,  de  Acas- 
ter  Selby,  ad  hocjurati  super  Sacramentum  suum,  presen- 
tant  per  Indenturam  inter  se  et  Priorem  et  Franc,  con- 
fectam,  et  alternatim  sigiliatam,  quod  nona  garbarum,  vel~ 
lerum  et  agnorum  de  Acaster  Selby  valet  hoc  anno  106s.  8d. 
et  nonplus,  quia  proventus  ejusdem  existit  in  decimisfeni 
oblationibus  et  aliis  decimis  quadragesimalibus,  qua  v a- 
lent  per  annum  8  marcas.  Item  presentant  quod  non  est 
aliquis  mercator  infra  dictam  Parochiam,  nee  vivens  nisi 
de  agricuUura. 

The  Ecclesiastical  Survey. — Letters  Patent,  dated  the 
14th  of  March,  3  &  4  Philip  and  Mary :  these  recited 
that  an  hospital  of  Saint  Mary  without  the  Botham 
Barre  of  the  city  of  York,  commonly  called  the  Horse- 
fair9  for  a  long  time,  with  lands  and  tithes  spiritual, 
and  other  goods  and  matters,  competent  to  the  mainte- 
nance of  a  certain  number  of  chaplains  and  poor  persons, 
was  anciently  founded  and  endowed.     That  from  time, 
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Exck.  ck.  in  Eq.  negligence,  and  other  circumstances  therein  mentioned,  the 
'  „     hospital  had  gone  to  decay:  that  divine  worship  was  not 

Dean  and  Ch«p-  performed,  nor  any  hospitality  maintained,  but  the  whole 
ter  °^r°RK     profits  were  unduly  converted  to  the  use  of  a  master  and 

Middleburgh.  two  chaplains  residing  elsewhere,  and  peradventure  other- 
wise beneficed.  The  Letters  Patent  then  recited  a  project 
of  the  Dean  and  Chapter  of  York,  to  erect  and  found  a 
grammar  school  for  the  instruction  of  a  certain  number  of 
scholars,  and  for  maintaining  a  school-master,  and  other 
ministers  therein.  The  Letters  Patent  further  recited  the 
intention  of  the  then  master  of  the  hospital  and  of  the  pa- 
trons, the  royal  licence  being  first  obtained,  to  grant  the 
hospital,  with  all  the  lands  and  other  profits,  to  the  Dean 
and  Chapter  and  their  successors,  to  the  support  of  the 
school  about  to  be  erected  and  established.  The  Letters 
Patent  then  granted  the  licence,  dispensing  with  the  sta- 
tute of  mortmain,  and  confirmed  what  should  be  done  in 
that  respect,  and  then  granted  licence  to  the  Dean  and 
Chapter  to  erect  the  school,  and  to  appoint  masters  and 
other  ministers  to  be  supported  out  of  the  revenues  and 
emoluments  thereof,  and  to  make  rules  and  ordinances  for 
the  government  of  the  school.  The  Letters  Patent  then 
contained  the  following  passage:  "  And  moreover  we  wiD, 
"  and  by  these  presents  do  grant,  that  the  same  house  or 
"  grammar  school  shall  be  called  and  named,  the  School 
"  of  the  Cathedral  Church  of  Saint  Peter's  of  York;  and 
"  that  on  the  same  church  as  a  member  it  shall  be  alone 
"  and  altogether  dependent,  and  be  subject  in  all  things 
"  to  the  rules  and  statutes  of  the  said  Dean  and  Chapter, 
"  and  their  successors,  and  shall  acknowledge  their  juris- 
"  diction  forever." 

The  plaintiffs  also  produced  the  Letters  Patent  of  James 
the  First,  to  the  effect  stated  in  the  bill.  And  the  coun- 
terparts of  leases  of  the  rectory  firom  the  10th  of  October, 
25  Eliz.  (1583)  to  the  4th  of  February,  1799(a).     The 

(« )  It  was  admitted,  that  this  lease  did  not  expire  till  the  28th  Febru- 
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plaintiffs  also  produced  an  inclosure  act  of  the  year  1755,  Exch.  ch.inEq. 
recognising  the  right  of  the  Dean  and  Chapter  of  York,  ~  *  ^ 

as  the  rectors  of  Stilling  fleet,  to  the  great  tithes  and  D«m  and  Chap- 
tithes  of  wool  of  that  parish,  and  by  which  an  annual  al-  Va 
lowance  was  made  to  them  in  respect  thereof.                       Middlbweob. 

The  plaintiffs  also  relied  upon  the  proceedings  in  this 
Court  on  an  information  of  intrusion,  in  the  29  Elix., 
against  James  Moyser,  in  which  the  defendant  set  up  his 
title  to  the  rectory  of  StiUingfleet,  as  lessee  of  ilie  Dean 
and  Chapter  of  York. 

The  defendants,  in  support  of  their  case,  proved  the 
deeds  of  20th  March,  1712;  the  continued  payment  of 
the  45/.  a  year,  down  to  the  expiration  of  the  last  lease 
of  the  rectory,  the  non-payment  of  any  tithes  during 
that  period,  and  the  subsequent  tender  of  the  45/.  a  year. 
And  they  traced  their  title  tinder  Sir  Lyon  Pilkington. 

Jervis  and  Boteler  for  the  plaintiffs,  rested  their  title 
upon  the  grants  produced  in  evidence,  and  contended 
that  the  deeds  of  20th  March,  1713,  could  not  amount 
to  a  real  composition,  being  subsequent  to  the  disabling 

statute  (a). 

Martin,  H.,  and  Barber,  for  the  defendants.  The  dis- 
abling statutes  have  no  application  to  the  present  case. 
These  are  not  ecclesiastical  possessions.  The  Dean  and 
Chapter  can  only  be  considered  as  trustees  for  charitable 
purposes.  This  is  a  royal  foundation  of  a  charity,  and  the 
trusts  cannot  be  established  by  a  suit,  without  having  the 
Attorney-General  a  party.  The  mischief  intended  to  be 
prevented  by  the  statute  (6),  could  not  arise  to  the  church 
in  this  case,  for  these  were  no  part  of  the  ecclesiastical 
benefices.     The  Dean  and  Chapter  were  not  possessed  of 

ary,  1820;  and  that  the  very  Rev.      died  during  the  continuance  thereof. 
John  Fountayne  who  was  Dean  of         (a)  13  Eliz.  c.  10. 
York  at  the  time  it  was  granted,         (6)  13  Eliz.  c.  10. 
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Exch.  Ch.  in  Eq.  these  lands  in  their  own  right,  but  merely  as  trustees  for 

1828 

'  „     this    eleemosynary    institution.     The    Attorney-General 

Bean  and  Chap-  would,  perhaps,  have  a  right  to  set  aside  this  contract,  if  pre- 

9.  judicial  to  the  charity,  and  to  insist  on  the  performance  of 

Middliburgh.  j^  jf  beneficial,     it  is  true,  there  can  be  no  composition 

I  real  since  the  statute  of  Eliz.,  and  there  could  be  no  pos- 
I  sible  argument,  if  the  Dean  and  Chapter  were  entitled  in 
;  their  own  right  beneficially.  The  composition  real,  which 
;  the  statute  intended  to  prevent,  was  a  composition  real, 
which  affected  a  benefice,  and  was  made  by  the  incum- 
bent to  the  prejudice  of  his  successor.  The  Court  will 
I  not  presume  trustees  to  be  guilty  of  a  breach  of  trust 
This  cannot  be  treated  as  the  common  suit  of  a  rector  for 
tithes.  The  parties  here  were  entitled  to  the  tithes  un- 
der agreement.  The  school-master  is  also  a  party  to  this 
suit.  Possibly,  the  Attorney- General  might  succeed  in 
setting  aside  that  agreement,  but  he  could  not  get  an 
account  of  the  past  rents.  There  can  be  no  doubt  that 
the  trustees  might  exchange  the  estate.  The  Court  can- 
not in  this  suit  give  back  Sir  Lyon  Pilkingtoris  estate  to  his 
descendants,  supposing  it  were  to  set  aside  the  agreement 

Jertis  and  Boteler  for  the  plaintiffs,  in  reply,  stated  that 
the  bill,  in  the  first  instance,  had  been  a  common  rector's 
bill,  but  had  been  amended  at  the  suggestion  of  the  Court 
r  And  they  contended  that  the  case  was  within  the  third 
\  section  of  the  statute  13  Eliz.,  instancing  several  cases  of 
,  foundations  for  libraries  and  other  purposes.     That  the 
act  was  a  remedial  one,  and  had  always  been  liberally  con- 
strued, and  had   been   held  to   extend  to  all  hospitals. 
Magdalen  College  Case  (a).     That,  in  the  present  case, 
tithes  had  been  granted  to  an  ecclesiastical  body  for  the 
support  of  a  grammar-school,  coming  clearly  within  the 
distinction  in  the  Magdalen  College  Case.     "  And  be  the 
college  temporal,  for  the  advancement  of  liberal  arts  and 
sciences,  or  to  educate  youth  in  good  literature,  or  merely 

(a)  11  Coke,  Vol.  6,  p.  67. 
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ecclesiastical,  or  mixt,  every  such  college  is  within  the  pro-  £,<.*.  ch.  in  Eq. 
vision  of  this  act."    That  in  the  Attorney-General,  at  the         1828. 
relation  of  the  inhabitants  of  Clapham,  v.  Hewer  (a),  in  DcanandChap- 
which  a  school  had  been  erected  by  the  voluntary  sub-     terofYoR* 
scription  of  the  inhabitants,  and  a  question  arose,  in  whom  Middleburgh. 
the  appointment  of  school-master  was  vested,  the  Court 
held,  that  the  school  not  being  a  free  school,  was  not  a 
charity  within  the  provision  of  the  statute  of  Eliz.(b),  and 
that  the  inhabitants  had  not  a  right  to  sue  in  the  name  of 
the  Attorney- General  (c). 


Alexander,  L.  C.  B. — This  bill  is  brought  by  the  Dean 
and  Chapter  of  York,  and  by  the  Rev.  Isaac  Grayson,  de- 
scribed as  the  master  of  a  grammar-school  at  a  place  called 
the  Horse/air,  against  a  person  named  Middleburgh,  and 
three  other  persons,  who  occupy  lands  in  the  parish  ofStil- 
Ungfleet,  within  a  certain  district  called  Acaster  Selby.  The 
other  defendants  claim,  some  as  trustees,  and  others  as  per- 
sons beneficially  interested  in  the  tithes  in  question,  under  a 
Sir  Lyon  Piliington,  who  lived  in  the  beginning  of  the  last 
century.  In  the  course  which  this  cause  has  taken,  it 
would  be  quite  useless  to  enter  into  the  consideration  or 
examination  of  their  rights  under  this  gentleman.  It  is 
sufficient  to  have  it  understood,  that  they  represent  him, 
and  that  whatever  interest  he  had  is  now  vested  in  them. 
The  bill  prays,  as  against  the  occupiers,  an  account  and 
satisfaction  of  the  tithes  of  corn  and  grain,  hay  and  wool; 
and  it  charges  that  the  other  defendants  claim  some  inter- 
est in  the  tithes  in  question.  The  title  of  the  plaintiffs 
rests  principally,  if  not  entirely,  on  a  charter  of  the  date 


(a)  2  Vera.  387 ;  Eq.  Ca.  Ab.  94. 

(6)  43  Eliz.  c.  4. 

(c)  Mr.  Raithby  in  bis  edition  of 
Vernon,  gives  an  extract  from  the 
Register  Book,  stating  that  on  the 
15th  November,  1700,  the  cause  is 
mentioned  to  have  come  on,  but  no 
entry  appears,  and  on  this  day  the 


Lord  Keeper  recommended  it  to 
the  parties  to  submit  the  matter  to 
Mr.  Attorney -General.  Reg.  Lib. 
1700,  A.  fo.  38.  But  no  further 
entry  appears. 

See,  in  opposition  to  this  case,  At- 
torney-General y.  Lord  Dudley, 
Cowp.  146. 


212  CASES  IN  THE  EXCHEQUER, 

Rjxk.Ck.imEq.  of  the  19th  James  1.    There  appears,  however,  to  have 
'  ^     been  a  previous  charter,  which  throws  some  light  on 

De«n  and  chap-  the  plaintiffs'  title;    this  instrument,  is  dated  the    14th 
ter  of  York     March,  in  the  3d  and  4th  year  of  Philip  and  Mary. 

MuwLEBu&oH.  [His  Lordship  then  stated,  at  some  length,  the  recitals 

and  operative  parts  of  the  charter,  stated  in  page  207]. 
What  passed  immediately  after  this  licence  does  not  ap- 
pear, except  by  inference.     It  seems  probable,  that  the 
persons  named  did  convey  to  the  Dean  and  Chapter,  but, 
be  this  as  it  may,  the  charter  of  James  1.  is  the  founda- 
tion of  the  plaintiffs'  title;  this  cannot  be  denied.     The 
charter  is  dated  the  19  James  1.     [This  charter  was 
then  stated  at  some  length  by  the  Lord  Chief  Baron]. 
Now  this  is  the  title  of  the  plaintiffs,  and  this,  if  accom- 
panied with  possession,  would  have  entitled  them  to  a 
decree.     The  defence  excuses  the  necessity  of  any  evi- 
dence of  possession,  and  raises  the  only  question  which  I 
have  at  present  to  decide.     There  is,  however,  abundant 
evidence  of  possession,  if  it  were  material  to  resort  to  it. 
Many  leases  appear  to  have  been  granted  by  the  Dean  and 
Chapter,  the  first  of  them  is  dated  25  Eliz.  (1582),  before 
the  grant  of  King  James;  and  the  last  of  such  leases  is  dated 
in  1789,  and  was  granted  for  three  lives,  of  whom  the 
last  died  in  1 820,  from  which  time  the  tithes  are  demand- 
ed by  the  present  bill. 

The  defence  is  a  claim  made  by  the  family  of  Pilking- 
ton  to  the  tithes  of  the  district  of  Acaster  Selby,  in  which 
the  lands  of  the  occupiers  are  situated.  This  defence 
rests  on  certain  deeds  dated  the  20th  March,  12  Ann. 
[His  Lordship  then  stated,  at  some  length,  the  deeds  of 
20th  and  21st  March,  1712].  Both  deeds  mention  the 
45/.  as  a  real  composition  for  the  tithes  and  tithe  acres  of 
Acaster  Selby.  But  neither  of  these  instruments,  nor  any 
other  document  in  the  cause,  affords  any  information  as 
to  the  nature  of  the  question  between  Sir  Lyon  Pilkington 
and  the  Dean  and  Chapter  and  Mr.  Moyser,  nor  is 
it  possible  to  form  any  conjecture  as  to  the  real  merits  of 
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the  question ;  we  are  merely  informed  that  there  were  dis-  Exch.  ch.  in  Eq. 
putes  between  the  parties,  but  there  the  information  stops.  *  „ 

The  defendants,  who  now  represent  Sir  Lyon  Pilkington,  Dean  and  chap- 
contend  that  the  Dean  and  Chapter,  in  the  face  of  that  in-  v. 

8trument,  which  has  ever  since  been  acted  upon  (1 14  years)  Middleburgh. 
cannot  demand  tithes  in  kind  from  the  occupiers  in  Acaster 
Setby,  nor  any  thing  else,  except  the  45/.,  as  a  real  com- 
position for  those  tithes,  and  which,  it  is  admitted,  has,  since 
the  expiration  of  the  last  lease,  been  constantly  tendered 
and  refused.  They  say  that  the  arrangement  of  1712,  if 
questionable  at  all,  can  be  questioned  only  as  a  breach  of 
trust,  and  therefore  not  in  a  suit  of  this  construction. 
They  say  that  such  a  suit  can  only  be  brought  in  the  form 
of  an  information  by  the  Attorney- General,  who  can  alone 
exercise  the  prerogative  of  examining  the  conduct  of  trus- 
tees for  charitable  purposes,  and  upon  whose  application 
alone,  the  Court  will  interfere  in  cases  of  breaches  of  trust 
with  respect  to  charity  estates. 

To  this  it  is  answered,  that  they  are  not  bound  to  pro- 
ceed to  set  aside  the  transaction  of  1712,  as  for  a  breach 
of  trust.  That  it  affects  the  Dean  and  Chapter  only  as  a 
covenant  on  the  part  of  their  predecessors,  and  is  void, 
and  that  such  covenant,  even  if  it  amounted  to  a  perpetual 
demise,  would  be  void  by  force  of  the  statute  of  the  13 
Eliz.  c  10,  s.  3. 

It  appears  to  me,  that  if  the  transaction  of  1712  were 
so  far  valid,  that  it  could  be  set  aside  only  as  a  breach  of 
trust,  then  that  no  decree  could  be  made  upon  this  bill, 
and  that  I  should  have  to  consider  whether  it  must  be  dis- 
missed, or  whether  it  should  be  amended,  so  as  to  bring 
before  the  Court  the  proper  parties  on  a  proper  case. 
But  if  the  view  which  the  counsel  for  the  plaintiffs  have 
taken  be  an  accurate  one,  this  enquiry  becomes  unneces- 
sary, because  then,  there  being  no  existing  lease,  nor  any 
binding  covenant,  not  to  call  for  the  tithes,  the  plaintiffs,  as 
rectors,  will  be  entitled  to  them,  and,  as  it  is  admitted  that 
they  have  not  been  rendered,  to  a  decree  for  them. 
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Exch.ch.inEq.       The  question  therefore  is,  whether  the  deeds  I  have 

^  1828'  ,     stated  of  1712,  between  the  Dean  and  Chapter,  and  their 

Dean  and  Ch«p-  lessees,  Moyser  and  Sir  Lyon  Pilkington,  are  void  and  of 
ter  ofYoai     no  effectj  by  force  of  the  13  Eliz  c   10^  g#  3-     No  wonja 

Middlebuboh^  can  have  a  more  clear,  precise,  and  unequivocal  ap- 
:  plication  to  the  subject,  than  have  the  following  words 
.  which  occur  in  that  section,   viz.     "  All  leases,    gifts, 
•  "  grants,  feoffments,  conveyances  of  estates,  &c.  made  by 
"  any  Dean  and  Chapter  of  any  cathedral  or  collegiate 
'    "  church,  master  or  guardian  of  any  hospital,  of  any  here- 
"  ditaments,  parcel  of  the  possessions  of  such  cathedral, 
"  church,  chapel,  or  hospital,  shall  be  utterly  void  and  of 
"  no  effect,"  except  the  estates  for  the  limited  time  men- 
tioned in  the  act. 

If  the  deed  of  1712,  had  therefore  been  a  grant  in  fee,  it 
would  have  been  void  by  the  statute.  And  no  person  can 
contend  that  what,  perhaps,  in  strictness,  would  operate 
only  as  a  covenant,  shall  be  more  valid  and  effectual.  If 
we  were  to  look,  therefore,  only  at  the  words  of  this  enact- 
ment, this  agreement  would  have  been  unavailing.  But 
it  is  said,  that  the  words  of  the  enactment  ought  not,  upon 
its  true  construction,  to  have  the  broad  sense  which  of 
themselves  they  import;  that  they  ought  to  be  restrain- 
ed and  limited  by  the  object  of  the  enactment,  to  be  col- 
lected from  the  recitals.  [His  Lordship  then  read  the  pre- 
amble of  the  act  (a)].     It  is  said  that  these  recitals  ought 


(a)  "  Where  divers  and  sundry 
ecclesiastical  persons  of  the  realm, 
being  endowed  and  possessed  of 
ancient  places,  mansion-houses, 
and  other  edifices  and  buildings 
belonging  to  their  ecclesiastical 
benefices  or  livings,  have  of  late 
years  not  only  suffered  the  same,  for 
want  of  due  reparations,  partly  to 
run  to  great  ruin  and  decay,  and  in 
some  part  utterly  to  fall  down  to 
the  ground,  converting  the  timber, 


lead,  and  stones  to  their  own  bene- 
fit and  commodity,  but  also  have 
made  deeds  of  gift,  colourable 
alienations,  and  other  conveyances, 
of  like  effect,  of  their  goods  and  chat- 
tels in  their  lives-time,  to  the  in- 
tent, and  of  purpose  after  their 
deaths  to  defeat  and  defraud  their 
successors  of  such  just  actions  and 
remedies  as  otherwise  they  might 
and  should  have  had  for  the  same 
against  their  executors  or  adminis- 
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to  limit  the  force  of  the  subsequent  enactment,  to  cases  in  ExeL  Ch.  inEq* 
which  the  mischief,  by  the  alienation,  is  done  to  the  per-  ^  '  ^ 

gonaj  interest  of  the  successor  of  the  alienor.     Injury  to  Dean  and  Chap- 
those  personal  interests  is,  no  doubt,  one  of  the  mischiefs  v. 

which  the  Legislature  intended  to  prevent;  but  what  right  Middlbburoh. 
have  I  to  say  that,  where  the  Legislature  has  enacted  a 
prohibition  in  general  terms,  more  extensive  than  the  re- 
cital, that  it  did  not  mean  that  those  terms  should  have 
their  full  and  natural  effect.  If  the  case  were,  in  plain 
sense,  not  within  the  mischief  intended  to  be  prevented,  it 
might  be  just  to  restrain  the  effect  of  the  enactment  by 
the  previous  recital.  The  present  case  is,  however,  direct- 
ly within  the  words  of  the  prohibition,  and  manifestly  a 
mischief,  and  a  mischief  closely  analogous  to  that  recited 
in  the  preamble  to  the  statute  under  discussion.  It  is  by 
no  means  unusual  in  construing  a  statute  to  extend  the 
enacting  words  beyond  their  natural  import  and  effect,  in 
order  to  include  cases  within  the  same  mischief,  where  the 
statute  is  remedial.  It  is  a  mode  of  construction  as  familiar  [ 
to  every  legal  person,  as  expounding  the  statute  by  equity.  ' 
The  present  case  is  not  only  within  the  words  of  the  sta- 
tute, but  also  within  its  equity.  And  it  would  be  a  very 
inconvenient  principle  of  construction,  to  impair  the  com- 
bined effect  of  these  united  circumstances,  by  the  nar- 
row expressions  of  the  preamble.  In  a  case  of  Basset  v. 
Basset  (a),  Lord  Hardwiclce  is  reported  to  have  said, 
That  if  the  enacting  words  can  take  effect  in  the  case, 
they  ought  to  be  extended  for  that  purpose,  though 
the  preamble  does  not  warrant  it;  and  that  innumerable 
"  instances  of  this  kind  were  in  the  law  books." 

What  gives  additional  force  to  these  observations  is, 
that,  in  the  enacting  words,  there  is  evidence  that  the 

trators,  of  their  goods,  by  the  laws  cessors,  end  evil  precedent  and  ex- 
ecclesiastical  of  this  realm,  to  great  ample  for  others,  if  speedy  remedy 
defacing  of  the  state  ecclesiastical,  be  not  provided :  Beit  enacted, &c." 
and  intolerable  charges  of  their  sue-  {a)  3  Atk.  203. 

VOL.  If.  Q 


u 
it 
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Rrck.  Ch.in  Eq.   Legislature  intended  ta  apply  the  prohibition  to  the  case  of 
^     persons  who  were  seised  either  as  mere  trustees,  or  at 

Dean  and  Chip-  least  in  a  great  measure  as  trustees.     Among  other  classes 
Vm  OEK     to  whom  the  prohibition  is  applied,  is  "  the  Master  or 

Middleburgh.j  Guardian  of  any  Hospital."    It  will  be  recollected  that 

the  present  question  is,  whether  the  prohibition  in  the  act 
ought  to  be  applied  to  ecclesiastical  persons  seised  in  trust 
Now,  what  is  the  master  or  guardian  of  an  hospital?  It  is, 
at  this  time,  difficult  to  ascertain,  with  precision,  what  the 
nature"of  those  institutions  were.  Enough,  however,  ap- 
pears, to  shew  that  they  were  always  of  a  charitable  na- 
ture, in  which  the  individual  seised  of  the  estate  might 
have,  and  no  doubt  often  had,  an  interest,  but  not  univer- 
sally, nor  necessarily,  any  personal  interest.  In  the  parti- 
cular enactment,  the  Legislature  has  clearly  protected 
charitable  interests,  and  that  to  a  great  extent.  The 
tithes  in  dispute  had  belonged  to  the  hospital  at  the 
Horse  Fair,  for  the  benefit,  to  a  great  extent,  of  certain 
poor,  that  is,  for  a  charitable  purpose.  This  appears 
from  an  instrument  that  has  been  read.  Can  there  be  any 
doubt  but  that,  upon  the  old  establishment,  they  would 
have  been  protected  by  the  statute.  The  words  are  ex- 
press. It  would  be  extraordinary  if  they  were  not  pro- 
tected, because  the  seisin  was  transferred  to  another  eccle- 
siastical body,  also  for  a  charitable  purpose. 

I  think  that  in  giving  to  the  statute  the  construction 
contended  for  on  the  part  of  the  plaintiffs,  I  do  substan- 
tial justice,  and  fulfil  the  intentions  of  the  Legislature.  It 
would  not  be  convenient  to  drive  the  Grammar-school  to  a 
new  suit  for  a  breach  of  trust. 

There  must  be  a  decree  for  the  plaintiffs,  according  to 
the  prayer  of  the  bill ;  but,  under  the  circumstances,  with- 
out costs. 
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1828. 
Willis  v.  Farrer  and  Others.  1827 

BlLL  by  the  vicar  of  Kirby,  otherwise  Kirby  cum    N™'s]\>™' 
Broughton,  in  the  county  of   York,  against   a  number         1828. 
of  occupiers  of  lands,  in  the  several  townships  or  hamlets    January  28. 
of  Kirby,   Great  Broughton,  Little  Broughton,   Great  0.1  a  vicar's  bill 
Dromonby,  and  Little  Dromonby,  all  in  the  parish  of  ment,noendow- 
Kirby;  for  an  account  and  satisfaction  of  small  tithes  Jam,' the^iain- 

Since  1818.  tiff /produced  a 

series  of  terriers, 

The  tithes  claimed  by  the  bill  varied  in  the  different  commencing 

from  the  vear 

townships,   the  plaintiff  claiming  to  be  entitled  to  the  1 685,  describing 
tithes  of  mills,  agistment,  and  all  small  tithes,  except  wool  ^ffbu  of^tne 


rec- 


and  lamb,  throughout  the  whole  parish ;  to  the  tithes  of  tor  and  ™*r> 

.  .  and  ennmerat- 

wool  and  lamb  in  the  township  of  Kirby,  except  of  per-  ing  among  the 
sons  having  sheep  and  lambs  depastured  within  the  parish,  mCrVsumofr" 
and  who  actually  resided  in  Kirby;  to  tithe  of  hay  in  the   \L  ll*\9d;  in 

J  .  lieu  of  tithe-hay: 

township  of  Kirby;  and  to  tithe  of  wood  throughout  the  and  among  the 

.  *  rights  of  the 

pansn.  vicar> «  tithe. 

The  defendants  did  not  admit  the  plaintiff  to  be  vicar,  ^^da,lell 

or  his  title  to  the  tithes  as  vicar.     And  they  set  up  a  tithes." 

modus  of  XL  17*.  9tf.  as  being  payable  and  paid  to  the  ofthedefend- 

rector,  in  lieu  of  the  tithe  of  hay  and  grassing;  under  Ssw^eT^ 

which  term  the  defendants  insisted  agistment  was  compre-  produced  com - 

m  mencing  from 

bended.    The  defendants  also  insisted  on  certain  moduses  1749,  conflict- 
in  lieu  of  milk  and  calves ;  but  as  those  moduses  were  aban-  produced  byThe 
doned  at  the  hearing,  it  is  unnecessary  to  advert  to  them.  J1^"^™*]™" 

containing  the 
1/.  17/.  9d. 
as  payable  to  the  rector  in  lieu  of  tithe-hay,  but  with  the  addition  "  and  grassing;"  the  defendants 
also  produced  accounts  of  the  rector's  agents,  containing  entries  of  the  payment  as  for  tithe  of  hay 
and  grassing,  and  gave  evidence  of  the  general  reputation,  that  the  sum  was  payable  for  both. 
There  was  no  evidence  of  perception  of  the  tithe  of  agistment  by  either  rector  or  vicar.  The 
Court  declined  to  decree  lor  the  vicar,  but  offered  him  an  issue. 

In  a  suit  by  the  vicar,  where  the  endowment  is  lost,  and  it  appears  from  the  evidence,  that  the 
rector  has  not  received  any  small  tithes,  but  that  the  vicar  has  received  all  the  small  tithes  which 
have  been  rendered,  the  Court  infers,  in  favour  of  the  vicar,  that  the  endowment  conferred  upon  him, 
by  a  general  expression,  all  small  tithes  whatsoever^ carrying,  not  only  such  small  tithes  as  were  then 
actually  received,  but  such  as  were  at  that  time  neglected,  or  came  afterwards  into  existence  by  the 
improvements  in  husbandry.  But  where  the  vicar  never  has  received  or  been  entitled  to  receive 
the  whole  of  the  small  tithes,  then  it  cannot  be  so  readily  presumed  that  the  endowment  contained 
a  gift  to  him  in  those  general  terms. 

Q2 
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£*C*i828,E*    '*  appeared  that  there  was  only  one  wood  in  the  parish, 

which  was  occupied  by  one  of  the  defendants,  and  who 
insisted,  by  his  answer,  that  the  whole  of  the  wood  had 
been  used  for  farming  purposes,  and  was  therefore  exempt 
from  the  payment  of  tithes,  even  if  tithe  of  wood  was  pay- 
able to  the  plaintiff,  but  which  he  insisted  it  was  not. 

One  of  the  defendants,  Cass,  insisted  on  an  exemption 
from  tithes  with  respect  to  part  of  his  farm,  being  a  parcel 
of  land  called  Grange  Croft,  on  the  ground,  that  it  had 
been  formerly  part  of  the  possessions  of  the  monastery  of 
Rivals  (a),  an  abbey  of  the  Cistertian  order,  and  was  dis- 
charged from  tithes  virtute  ordinis. 

Another  of  the  defendants,  Greenwood,  claimed  an  ex- 
emption from  tithe  in  respect  of  a  mill  which  he  alleged 
to  be  an  ancient  mill. 

Farrer,  another  of  the  defendants,  insisted  on  a  com- 
position alleged  to  have  been  entered  into  by  him  with  the 
plaintiff,  for  all  such  time  as  he  should  continue  vicar,  and 
that  no  notice  had  been  given  to  determine  the  composition. 

A  great  deal  of  evidence,  documentary  and  parol,  was 
entered  into  on  both  sides.  The  evidence  is  so  fully  de- 
tailed in  the  judgment,  that  it  is  considered  sufficient  to 
refer  to  it  shortly  in  the  present  instance. 

The  evidence  on  the  part  of  the  plaintiff,  consisted  of 
an  extract  from  Pope  Nicholas*  Taxation,  the  Nona 
Rolls,  and  the  Ecclesiastical  Survey,  the  effect  of  which  is 
stated  in  the  judgment.  A  number  of  terriers,  commencing 
from  the  year  1685*  These  terriers  described  the  differ- 
ent rights  of  the  rector  and  viear.  Among  the  rights  of 
the  rector  was  a  sum  of  1/.  17s.  9ct,  in  lieu  of  tithe-hay, 
except  hay  in  Kirby.  And  among  the  rights  of  the  vicar, 
were  enumerated  "  tithe-calf,  and  all  small  and  petty  tithes 
whatsoever,  throughout  the  whole  parish  of  Kirby" 

The  documentary  evidence  on  the  part  of  the  defend- 
Ca)  Rivaulx  or  Rievall.  See  the  List  of  Monasteries,  4  Eag.  &  Y.  329,  341. 
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ants,  consisted  of  a  number  of  terriers,  commencing  from  E*ck\^^lEqm 
1749,  and  continued  down  to  the  present  time;  which  v*_^i_s 
terriers  agreed  in  most  respects  with  the  terriers  produced 
on  the  part  of  the  plaintiff:  but,  in  describing  the  rights  of 
the  rector,  the  1/.  17*.  9tf.,  represented  to  be  payable  in  lieu 
of  tithe-hay,  was  stated  to  be  in  lieu  of  tithe-hay  and  grass- 
i*g(a).  The  defendants  also  produced  accounts  of  the 
agents  of  the  rectors,  from  1749,  to  the  present  time,  treat- 
ing the  payments  as  for  hay  and  grassing.  The  defendants 
also  produced  a  great  deal  of  parol  testimony,  as  to  the 
general  reputation,  that  the  1/.  17*.  9d.  was  payable  and 
paid  to  the  rector,  not  merely  in  lieu  of  tithes,  but  also  of 
grassing. 

In  support  of  the  composition  set  up  by  Farrer,  parol 
testimony  was  entered  into  on  both  sides.  The  object 
and  effect  of  the  testimony  on  the  part  of  the  plaintiff  be- 
ing, that  if  any  composition  had  existed,  it  had  been  de- 
termined by  the  defendant  Farrers  setting  up  the  compo- 
sition as  a  modus;  whilst  the  evidence  on  the  part  of 
Farrer,  went  to  prove  that  the  composition  had  always 
been  treated  by  him  as  a  subsisting  composition,  and  that 
no  notice  had  been  given  to  determine  it. 

The  evidence  on  this  part  of  the  case,  was  conflicting, 
and  the  conclusion  to  be  drawn  from  it  is  stated  in  the 
judgment  (b).    The  exemption  for  Grange  Croji,  as  part 


(a)  Some  terriers,  signed  by  the 
two  churchwardens  and  some  of 
the  parishioners,  but  not  by  the 
vicar,  but  which  had  been  deliver- 
ed in  by  the  churchwardens  to  the 
proper  ecclesiastical  office,  were 
offered  to  be  read,  and  lllingworth 
v.  Leigh,  (3  Eagle  &  Younge,  1 385 ; 
GwilL  1615),  was  cited.  The 
Chief  Baron  expressed  his  opinion, 
that  the  terriers  were  not  evidence, 
but  received  them  it  bene  eue. 


(b)  Among  other  witnesses  ex- 
amined on  this  subject,  was  one  of 
the  defendants,  (Dixon),  whose  tes- 
timony was  objected  to  on  the  part 
of  the  plaintiff,  on  the  ground,  that 
it  appeared  from  his  cross-examin- 
ation, that  there  was  some  agree- 
ment between  him  and  the  other 
defendants,  respecting  the  costs  of 
the  suit;  and  also  on  the  general 
ground  that,  as,  according  to  the 
practice  of  the  Court,  each  of  the 
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Exck\^f'^Eq'  of  the  possessions  of  the  monastery  of  Rivals,  is  detailed 
v^^^_x     and  commented  upon  in  the  judgment;  as  is  also  the  evi- 
Willis        dence  adduced  by  the  defendant  Greenwood,  in  support 
Farrer.       of  the  exemption  claimed  by  him  for  his  mill. 

Martin  and  Boteler  for  the  plaintiff. — The  modus  of 
\L  17*.  9rf.,  alleged  to  have  been  paid  to  the  rector,  in  full 
satisfaction  of  the  tithe  of  hay  and  grassing  within  the 
townships,  cannot  be  good  as  a  general  parochial  modus; 
because  it  is  admitted,  that  the  vicar  is  entitled  to  the 
tithe  of  hay  in  Kirby  proper.  In  Byam  v.  Booth{a),  the 
instrument  by  virtue  of  which  the  parties  claimed  title  under 
the  Crown,  contained  the  words  foeni  et  herbagii,  and  it 
was  contended  that  herbage  meant  something  different 
from  hay,  and  so  the  Court  seemed  to  consider.  The 
modus  set  up  in  the  present  case  is  for  hay  and  grassing* 
If  for  grass,  it  ought  to  have  been  laid  for  grass  mowed 
and  made  into  hay,  or  eaten  by  the  mouths  of  cattle,  Wil- 
liamson v.  Lord  Lonsdale  (6).  The  utmost  that  can  be 
meant  is  hay,  but  that  is  insufficient  to  cover  agistment. 
The  word  grassing  has  evidently  crept  into  the  modern 
terriers,  and  inasmuch  as  the  rector  was  entitled  to  that 
which  was  considered  to  be  covered  by  an  annual  pay- 
ment of  1/.  17*.  9rf.,  it  was  immaterial  to  the  vicar  what 
the  payment  was  expressed  to  cover,  and  he  made  no  ob- 
jection to  the  word  grassing  being  introduced  into  the 
terriers.  The  modus,  though  it  covered  hay  and  after- 
math, would  not  cover  agistment  of  pasture  lands.  Grass- 
ing qua  grass  could  not  possibly  cover  agistment.     The 

defendants  was  liable  to  pay  the  317,  3  Eagle  &  Younge,  1152), 

whole  of  the  costs  of  the  suit,  he  was  relied  on.    The  evidence  wis 

was    an   interested  witness ;    and  received  de  bene  esse. 
MUchellv.Bullen,(s6Vr\ce9S7;  3  (a)  2  Price,  231;    3   Eagle  & 

Eagle  &  Younge,  915;,  was  cited.  Younge,  716. 
For  the  reception  of  the  evidence,  {b)  Dan.  49,  171;  5  Price,  25; 

Woolley  v.  Brownhill,  (M'Cleland,  3  Eagle  and  Younge,  870. 
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defence,  with  respect  to  tithe-hay,  is  inconsistent  with  the  Exeh.ch.mBq. 
Nonas  Rolls,  the  rolls  only  referring  to  tithe-hay,  whilst  the 
modus  extends  to  tithe-hay,  grassing,  and  agistment.  If 
tithe-hay  and  agistment  had  been  blended  together,  they 
would  have  been  so  stated  in  the  Nona  Rolls.  The  terriers 
produced  for  the  plaintiff  give  to  the  vicar  small  tithes  gene- 
rally, with  the  exception  of  lamb  and  wool  in  the  four  town- 
ships, and  confirm  his  title  to  the  tithe  of  wood,  or  a  pay- 
ment in  lieu  of  the  tithe  of  wood  of  a  certain  wood.  There 
is  no  evidence  of  any  payment  of  the  tithe  of  wood,  to  either 
rector  or  vicar.  The  Ecclesiastical  Survey  states  the 
precise  tithes  payable  to  the  rector,  which  do  not  include 
wood  or  agistment ;  and  the  tithes  are  clearly  included  in 
the  Nona  Rolls,  under  the  general  term,  all  small  tithes. 

Jervis,  Bickersteth,  and  Simpkinson,  for  the  defendants. 
— The  terriers  produced  on  the  part  of  the  plaintiff 
are  very  loose  and  general,  and  are  not  signed  by  the 
rector,  but  only  by  the  vicar  and  two  churchwardens. 
The  terrier  of  1748,  is  signed  by  one  churchwarden  only, 
which  churchwarden  is  proved  in  the  cause  to  have  been 
appointed  by  the  vicar.  There  is  no  endowment,  no 
evidence  of  perception,  nor  of  any  usage  by  which  an 
endowment,  giving  the  tithe  of  agistment,  can  be  presum- 
ed. Grassing  is  a  very  common  term,  and  used  in  many 
parts  of  the  country  for  grazing  or  agistment.  But  if 
there  were  any  doubt  on  the  subject,  it  is  removed  by  the 
rector's  receipts,  which  are  for  hay,  grassing,  and  agist- 
ment. With  respect  to  wood,  the  tithe  is  not  a  small 
tithe,  there  is  no  evidence  of  any  endowment,  nor  any  evi- 
dence of  perception  of  this  tithe.  The  Nonce  Rolls,  and 
the  Ecclesiastical  Survey,  shew  that  some  small  tithes  were 
received  by  the  rector.  The  surveys  are  of  little  weight, 
for  it  has  frequently  been  decided  that,  where  a  sum  ap- 
pears in  the  Ecclesiastical  Survey,  to  be  payable  for  a  par- 
ticular tithe,  and  a  modus  of  larger  amount  is  pleaded,  yet, 
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Exch.  cjt.  in  Eq.  that  the  modus  may  prevail  (a).    Terriers  are  only  one 

species  of  evidence  of  usage,  and  when  evidence  of  usage  is 
clear,  it  will  prevail  even  against  terriers.  It  is  clear  that 
all  (small)  tithes  do  not,  even  according  to  the  terrier,  be- 
long to  the  vicar,  for  the  rector  is  stated  to  be  entitled  to 
the  tithes  of  wool  and  lamb,  except  in  the  township  of 
Kirby. 

With  respect  to  Farrer's  composition,  the  defendant's 
counsel  contended,  that  the  composition  for  the  life  of 
the  vicar  was  clearly  made  out  in  evidence,  and  that 
the  composition  had  been  paid  for  several  years.  That 
though  tithes  lying  in  grant  could  not,  strictly  speaking, 
be  passed  without  deed;  yet,  that  there  might  be  a  re- 
tainer of  them  by  parol,  so  as  to  entitle  the  occupier  to 
hold  them  from  year  to  year,  and  to  require  a  reasonable 
notice  to  determine  the  composition  (6). 

The  identity  of  Grange  Croft,  and  that  it  was  part  of 
the  possessions  of  the  abbey  of  Rivals,  and  the  antiquity 
of  the  mill,  the  property  of  the  defendant  Greenwood,  they 
contended  was  clearly  made  out  in  evidence*  The  follow- 
ing cases  were  also  cited,  Donnison  v.  Ellesley(c),  Porter 
v.  Bathurst(d),  Cowley  v.  Keys{e). 


Martin  in  reply. — With  respect  to  the  tithe  of  agist- 
ment, the  defendants  rely  on  there  being  no  evidence  of 
any  perception  by  the  vicar,  but  there  is  no  evidence 
of  any  payment  of  agistnfent  tithe  to  the  rector;  and  the  de- 


(a)  Drake  v.  Smyth,  Dan.  104, 
5  Price,  369  j  3  Eagle  &  Younge, 
888. 

(6)  1  Leon.  151;  1  Eagle  & 
Younge,  98;  Anon.  2  Bro.  &  G. 
11;  1  Eagle  &  Younge,  198; 
Knight  v.  Peepcs,  3  Keb.  24;  1 
Eagle  &  Younge.  495  ;  lionycomb 
v.  Swete,  Cro.  Jac.  668 ;  1  Eagle  & 


Younge,  327 ;  Bernard  v.  Eveas, 
1  Lev.  24;  1  Keb.  5, 21;  T.Raym. 
14;  2  Danv.  Ab.  621;  1  Eagle  fc 
Younge,  434. 

(c)  1  M'Clel.  &  Younge,  1 ;  3 
Eagle  &  Younge,  1393. 

(d)  2  Ro.  Rep.  142;    1  Eagle 
&  Younge,  312;  1  GwilL373. 

(e)  3  Eagle  &  Younge,  1351. 
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fence  would  therefore  amount  to  a  non  decimando.     The  *«*• a'- M  &* 

1 tf  28 

vicar  being  entitled  to  all  small  tithes,  is  entitled  to  the     v 
tithe  of  agistment,  for  agistment,  in  the  north  of  England  at 
least,  may  be  considered  as  a  modern  tithe  (a).     It  is  said, 
that  the  vicar  has  not  produced  any  evidence  of  his  per- 
ception of  small  tithes,  except  the  terriers;  but  in  the 
present  case  the  terriers  are  evidence  of  the  highest  order, 
and  the  ancient  terriers  cannot  be  overturned  by  those  of 
a  modern  date.     Whatever  was  the  custom  in  1685,  cannot 
be  altered,  as  against  the  church,  by  non-user.  The  earliest 
terrier,  that  of  1685,  states  the  customary  payment  or  mo- 
dus to  be  for  hay,  throughout  the  parish,  except  Kirby. 
The  terrier  of  1716  is  to  the  same  effect.     The  vicar  could 
have  no  interest  in  this,  he  did  not  dispute  the  customary 
payment  for  hay.     The  terriers  produced  on  the  part  of 
the  defendants,  appear  to  have  been  signed  by  land-owners, 
and  who  were  therefore  interested  persons ;  but  if  these 
terriers  are  to  be  credited,  still,  according  to  them,  the 
vicar  was  considered  to  be  entitled  in  1749  to  tithe  of  hay 
and  grassing  in  Kirby.    Many  erasures  seem  to  have  been 
made  in  those  terriers,  and  their  authenticity  may  there- 
fore fairly  be  questioned.     The  terrier  for  1764,  produced 
on  the  part  of  the  vicar,  has  the  name  of  Murgatroyd 
signed  to  it,  a  gentleman  who  appears  to  have  been  at 
that  time  rector;  the  rector,  by  signing  that  terrier,  con- 
firmed the  former  statement,  that  tithe-hay  or  a  modus  for 
it,  except  as  to  Kirby,  was  payable  to  the  rector ;  and  this 
therefore  amounted  to  a  disclaimer  on  the  part  of  the  rec- 
tor, of  the  tithe  of  agistment,  and  is  a  recognition  by  the  pa- 
rishioners of  the  vicar's  right  to  it.    Grassing  appears  for  the 
first  time  in  the  terrier  of  1740.    The  present  case  is  entirely 
the  same  with  Kennicott  and  Watson.   There  are  innumera- 
ble instances  of  decrees  in  favor  of  vicars,  where  there  has 
been  no  better  evidence  than  general  reputation  that  the  vicar 

(a)  Kennkott  v.  Watson,  2  Price,  250;  2  Eagle  &  Younge,  690. 
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Exch.  ch.  in  Eq.  was  entitled  to  all  small  tithes.  With  respect  to  the  modus 
1828,  J  papers,  for  they  cannot  be  treated  as  accounts  of  tithe  col- 
lectors, they  appear  to  have  been  made  by  two  former  occu- 
piers in  the  parish,  do  not  come  out  of  the  proper  custody, 
that  of  the  person  by  whom  they  were  employed,  and  there 
is  no  evidence  that  their  employer  ever  knew  their  con- 
tents; on  the  contrary,  it  appears  that  the  rector,  Mr.  Mur- 
gatroyd,  never  received  according  to  them.  On  the  con- 
trary, sixty-three  were  prepared  in  the  same  manner,  for 
the  signature  of  Mr.  Murgatroyd,  and  his  signature  is  not 
to  any  of  them.  The  papers  are  not  found  in  the  rector's 
possession,  are  not  entered  in  his  books,  and  do  not  ap- 
pear to  have  been  adopted  by  him,  except  by  a  letter 
from  him  to  Greenwood,  desiring  him  to  pay  the  modus 
of  1/.  17*.  9d.  to  Mr.  Ellis ,  which  may  readily  be  ac- 
counted for  by  the  rector's  having  to  pay  1/.  17*.  9d.  to 
the  vicar,  and  directing  Greenwood  to  pay  it  on  his  account; 
but  it  does  not  in  any  manner  point  to  what  it  had  been 
received  or  collected  for. 

As  to  Farrer's  composition,  it  is  utterly  incredible 
that  any  such  arrangement,  as  that  suggested  by  Farrer, 
could  have  been  entered  into.  The  cases  cited  on  the 
other  side  have  been  over-ruled  by  the  case  of  Breamer 
v.  Thornton  (a).  In  Knight  v.  Peepe8(b),  the  Court  did 
not  decide  the  question,  but  expressly  adjourned  the 
case,  on  the  ground  of  the  point  being  unsettled.  It 
is  clear,  that,  in  point  of  law,  a  contract  for  the  whole 
of  the  incumbency  would  be  bad ;  but  it  has  been  con- 
tended, that  it  would  be  good  as  a  contract  from  year  to 
year  until  determined.  If  the  contract  can  be  by  parol, 
it  may  be  determined  by  parol  notice;  and  we  have 
proved  the  demand  of  tithes  before  the  filing  of  the  bill. 
With  respect  to  the  tithe  of  wood,  it  must  be  admitted 

(//)  Hardr.    203;     1     Eagle    &  (b)  3Keb.24;  1  Eagle  &Younge, 

Younge,  436.  495. 
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that  it  is  usually  a  great  tithe  payable  to  the  rector,  but  Etch.  Ch.  in  Eq. 
by  custom  it  may  be  due  to  the  vicar.  With  regard  to  the 
tithe  for  mills,  we  have  given  evidence  of  payment  of  corn 
tithes.  With  respect  to  the  exemption  claimed  by  Cass, 
for  Grange  Farm,  the  payment  by  him  has  been  a  general 
payment,  and  not  in  respect  of  any  particular  lands. 

The  case  stood  over  for  judgment. 

The  Lord  Chief  Baron. — The  plaintiff  is  vicar  of  Jan.  2Qth. 
Kir  by,  or  Kirby  cum  Broughton.  The  parish  is  divided 
into  five  townships  or  hamlets;  Kirby  proper,  Great 
Broughton,  Great  Drumonby,  and  Little  Drumonby.  The 
defendants  are  occupiers  in  one  or  other  of  these  town- 
ships. At  the  present  moment  it  is  not  material  accurate- 
ly to  distinguish  them.  It  will  be  sufficient  to  say  that 
Farrer  sets  up, a  composition,  and  adds  that  no  notice  has 
been  given  him  to  determine  it.  Cass  claims  an  exemp- 
tion under  the  statute  of  Henry  the  8th,  for  about  twenty 
acres  in  the  township  of  Great  Broughton,  as  parcel  of 
the  possession  of  the  monastery  of  Rivals:  and  Greenwood 
claims  an  exemption  for  the  tithes  of  a  water-mill  in  hid 
occupation,  as  an  ancient  mill,  of  which  the  existence  is 
shewn  prior  to  the  statute  called  Articuli  Cleri;  the  9  22. 
%f  st.  1,  6.  5.  A.  D.  1316.  Besides  these  questions 
which  regard  these  particular  defendants,  there  are  other 
questions  which  regard  all  the  defendants  in  a  greater  or 
less  degree.  The  most  important  of  these,  as  well  as 
the  most  difficult,  respects  the  agistment-tithe  throughout 
the  parish.  Then  there  is,  or  rather  was,  a  question  re- 
specting the  tithe  of  milk,  and  a  question  respecting  the 
tithe  of  calves.  There  is  also  a  question  respecting  the 
tithe  of  wood  of  one  defendant,  there  being  only  one  wood 
and  one  occupier,  who  says,  that  he  has  consumed  the 
whole  of  it  for  farm  purposes. 

These  which  I  have  enumerated,  are  all  the  questions 
which  appear  to  me  to  arise  upon  these  pleadings.     It  is 
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Rfch.  ck.  in  Eq.  indifferent  in  what  order  I  dispose  of  them.    I  will  take 

the  tithe  of  agistment  first 

The  defendants  say,  the  plaintiff  claims  as  vicar.  By 
law  the  vicar  is  bound  to  shew  a  title.  He  has  shewn  no 
title,  therefore  he  can  have  no  decree. 

It  is  upon  the  accuracy  of  these  propositions,  that  the  ques- 
tion between  the  parties  depends.  There  is  no  doubt  the 
plaintiff  is  a  vicar,  and  there  is  no  doubt,  that,  as  such,  he 
must  shew  a  title  to  the  tithe  in  question;  so  far  is  clear. 
The  controversy  arises  on  the  next  step ;  and  what  I  have  to 
consider  is,  whether  the  plaintiff  has  shewn  a  title  to  the 
agistment-tithe.  He  has  produced  no  endowment.  If  he 
had  produced  an  endowment,  conferring  on  him  the  tithe  of 
agistment,  the  case  would  have  been  clear.  It  would  have 
been  so  also  if  the  endowment  had  conferred  "  all  small 
tithes,"  he  would  then  also  have  shewn  aprimd  facie  title, 
and  the  burden  would  have  been  thrown  upon  the  other 
side,  whoever  that  might  be,  whether  occupier  or  rector, 
of  establishing,  to  the  satisfaction  of  the  Court,  that  there 
had  been,  by  competent  authority,  some  new  arrangement 
which  had  withdrawn  agistment  from  the  vicar.  Such  are 
the  rules  that  appear  to  be  established  upon  the  subject. 

The  endowment  when  produced,  places  the  vicar,  as  to 
all  which  it  purports  to  bestow,  in  the  advantageous  posi- 
tion of  rector,  and  reduces  the  adverse  party  to  the  neces- 
sity of  making  out  his  exemption,  if  he  be  an  occupier,  just 
as  much  as  if  the  contest  were  between  him  and  the  rector. 
When  no  endowment  is  produced,  the  Court,  from  ne- 
cessity, applies  to  the  next  best  evidence  of  what  the  en- 
dowment was.  That  is,  to  the  evidence  of  usage.  The 
usage  s  collected  sometimes  from  documents,  which  shew 
what  it  was  at  the  time  of  their  date,  and  also  from  parol 
testimony.  In  this  case,  it  is  conceded,  that  no  agistment 
whatever  has  been  rendered  to  the  vicar.  In  truth,  it  is 
clear,  that  agistment  eo  nomine  has  never  been  rendered  at 
all,  either  to  the  rector  or  to  the  vicar. 
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proper  to  explain  what  I  conceive  to  be  the  rules  upon  the  „ 

subject,  as  they  are  to  be  gathered  from  the  authorities.  Willis 

If  it  appear  that  the  tithe  in  dispute  has  been  uni-  fabrbiu 
formly  received  by  the  vicar,  and  never  by  the  rector,  or 
any  portioner,  that  fact  ascertains  that  the  endowment  be- 
stowed the  tithe  upon  him.  Perhaps,  if  the  Court  had 
preferred  to  every  other  object,  that  of  affording  a  strong- 
ly marked  line  of  boundary  between  the  domains,  if  I  may 
use  the  expression,  of  such  near  neighbours  as  the  rector 
and  vicar,  they  would  have  stopped  here.  They  would 
have  said,  that  as  an  endowment  ascertains  the  right  of  the 
vicar,  so  the  usage  shall  afford  an  exact  delineation  of  what 
the  endowment  was.  The  effect  of  which  would  have 
been  to  mark  a  tolerably  distinct  line,  but  at  the  same  time 
to  limit  the  vicar's  title  by  the  actual  usage. 

This  is  not  the  course  which  has  been  pursued.  Disputes 
respecting  the  tithe  of  new  productions,  which  could  not 
have  been  the  subject  of  grant  to  the  vicar  in  express  terms, 
because  they  had  then  no  existence,  seem  first  to  have  sug- 
gested the  justice  of  extending  the  rule.  It  was  then  held, 
that  wherever  the  vicar  had  enjoyed  all  the  tithes  of  the 
class  usually  called  small  tithes,  which  had  been  theretofore 
produced,  the  fact  of  such  enjoyment  should  be  received  as 
evidence  that  the  endowment  contained  in  general  terms  a 
grant  of  the  small  tithes.  From  whence,  it  would  neces- 
sarily follow,  that  he  should  receive  the  tithes  of  the  new 
productions,  if  they  were  of  that  class  which  fell  within  the 
description  of  small  tithes.  This  rule  is  to  be  collected  from 
what  has  been  done  in  several  cases,  and  said  in  more. 
Clarke  v.  Stapler,  1 766  (a) ;  Cartwright  v.  Bay  ley,  1 766  (h) ; 
Jeremy  v.  Strange  ways,  1779  (c) ;  and  Kennicott  v.  Watson, 
1814  (rf),  seem  to  be  cases  of  this  sort.    Perhaps,  I  may 

(a)  2   Eagle  &  Younge,  212;  (c)  3   Eagle  &  Younge,  1282; 

Gwil.926.  Gwil.  1172. 

(6)  2   Eagle  &  Younge,  221;  (d)  2  Price,  250,  n.;  2  Eagle  & 

Gwil.  937.  Younge,  690. 
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It  is  a  long  case,  the  facts  are  complicated,  and  the  Court 

differed  in  opinion.     Chief  Baron  Thomson,  who  consti- 
tuted one  of  the  majority  of  the  Judges,  is  reported  by  Mr. 
Price,  to  have  said,  "  It  is  admitted  that  the  vicar  is  enti- 
"  tied  to,  and  has  received  all  pmall  tithes,  except  agist- 
ment, and  no  other  person  has  been  shewn  to  have  re- 
ceived  that.     Now,  it  is  a  common  rule,  that  if  you  shew 
that  the  vicar  has  received  all  that  has  been  paid,  he  must 
"  be  taken  to  be  entitled  not  only  to  those,  but  all  others 
"  of  new  introduction,  although  never  before  paid."    Some 
of  the  cases  shew,  and  among  others  the  very  case  in  which 
this  language  is  used,  that  the  rule  is  not  limited  to  articles 
of  new  introduction,  but  extends  to  such  as  have  been  an- 
cient, and  may  be  presumed  to  have  been  neglected,  as  for 
instance,  to  the  tithe  of  agistment. 

If  the  cases  had  stopped  here,  we  should  still  have  had 
a  rule  of  no  very  difficult  application.  If,  in  order  to  entitle 
a  vicar  to  small  tithe  which  he  had  never  received,  it  was 
required  of  him  to  shew  that  he  had  received  the  whole 
small  tithes  at  any  time  rendered,  his  claim  would  have 
rested  upon  an  issue,  distinct  and  tangible ;  and  which,  as 
it  seems  to  me,  might  in  practice  generally  have  been  satis- 
factorily decided. 

The  rule,  however,  has  been  extended  further  by  autho- 
rities which,  I  think,  can  neither  be  misunderstood  nor 
disregarded.  Where  it  appeared  that  the  rector  had 
some  small  tithes,  and  had  uniformly  received  them,  and 
there  was  no  endowment,  it  was  considered  a  question, 
to  be  decided  upon  the  circumstances,  whether  the  en- 
dowment had  not  limited  the  rector  to  the  small  tithes 
specified,  and  given  all  others  to  the  vicar.  The  case  to 
which  I  particularly  allude,  is  Garnons  v.  Barnard (b), 
twice  considered  in  this  Court,  and  ultimately  in  the  House 

(a)  2  Price,  231;  3  Eagle  &  fToml.  edit.),  105;  4  Wood,  377; 
Younge,  716.  2  Eagle  &  Younge,  380;   Gwill. 

(/>)  1  Anstr.  296;  7  Bro.  P.C.       1462. 
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of  Lords.  The  bill  was  brought  by  the  vicar  of  South  Rreh.  CKmEq. 
Cave,  for  the  tithe  of  agistment.  The  occupiers  resisted  v  18^8'  „ 
the  claim,  on  the  ground  that  the  vicar  had  no  title,  but  Wilms 
that  the  right  was  in  the  rector.  The  facts  were,  that  the  FARrRER. 
rector  had  always  enjoyed  corn,  hay,  wool,  and  lamb. 
There  was,  as  I  have  said,  no  endowment,  but  there  was 
produced  from  the  registry  of  the  Dean  and  Chapter  of 
York,  an  ancient  instrument  of  uncertain  date,  but  bearing 
internal  evidence  of  its  existence  previously  to  the  dissolu- 
tion of  the  Templars  in  1312,  which  purported  to  describe 
the  emoluments  of  the  Prebendary  of South  Cave,  the  parish 
in  question,  and  stated  these  to  consist,  among  other  things, 
"  in  decimis  predialibus  et  mixtis  de  Parochia  de  Cave, 
and  afterwards  adding  "  Decima  Feni  omnium  pratortim 
de  Care  et  Flanflent  lane  et  agnorum  in  pascuis  predict, 
parochia?  Then,  towards  the  end  it  says,  "  decima  per- 
sonates'et  lint  canobii  oblationes  et  principalia  decedentium, 
(that  is,  mortuaries),  et  omnia  minuta  pertinent  vicario" 
and  then  it  mentions  the  unjust  detention  from  him  of  the 
tithes  of  a  certain  fishery.  There  was  another  document 
produced  from  the  Cotton  manuscripts  in  the  Museum, 
to  the  same  effect.  The  oldest  terrier,  dated  in  1716,  and 
the  subsequent  terriers,  stated,  that  to  the  vicar  belonged 
all  manner  of  tithes,  except  corn,  hay,  wool,  and  lamb. 
The  accounts  of  former  vicars  proved  the  actual  receipt  of 
almost  every  species  of  tithe.  It  was  observed  for  the 
plaintiff,  that  he  had  frequently  received  tithes  of  new  in- 
troduction. The  parol  evidence  concurred  in  the  main 
with  the  documents,  but  it  introduced  another  circum- 
stance: it  appeared  that  the  rector  had  received  a  money 
payment  for  sheep  and  lambs,  removed  from  the  parish;  in 
consequence  of  which,  those  animals  did  not  produce  the 
usual  tithe  to  the  rector.  It  was  insisted  that  those  mo- 
ney payments  were  in  effect  a  pernancy  of  agistment  tithe. 
The  vicar  insisted  that  it  was  only  a  mode  of  paying  a 
composition  for  the  wool,  which  would  have  been  pro- 
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Exch.Ch.inEq.  duced  if  they  had  remained  in  the  parish.    The  point 

to  be  decided  by  the  Court  was,  whether  the  vicar,  who 
had  never  been  in  possession  of  agistment-tithe,  had  shewn 
a  title  to  it. 

Upon  a  hearing  and  a  rehearing  the  Court  of  Exchequer 
thought  he  had  shewn  such  title,  and  decreed  an  account. 
The  House  of  Lords  reversed  these  decrees,  and  directed 
an  issue.  That  issue  was  found  for  the  vicar,  and  ultimately 
he  succeeded.  This  is  the  case  which  appears  to  me 
most  to  resemble  the  present  in  its  circumstances. 

I  shall  now  advert  to  the  evidence  in  this  cause.  I  draw 
no  inference  either  from  the  taxation  of  Pope  Nicholas,  or 
the  Nonce  Rolls.  In  the  first,  the  rectory  and  vicarage  are 
taxed  together.  In  the  last,  nothing  is  stated  but  the 
value,  which  affords  no  light  upon  the  question.  The 
Ecclesiastical  Survey  is  more  useful.  It  is  there  stated 
that  to  the  rectory  belong  the  tithes  of  sheaves,  of  hay, 
of  lambs,  and  of  wool ;  and  the  vicarage  is  stated  to  be 
worth,  in  the  rest  of  the  issues  of  small  tithes  to  the  said 
vicarage  belonging,  251.  one  year  with  another.  Now,  in 
considering  this  document,  some  may  think  that  the  vicar 
was,  according  to  the  understanding  of  the  commissioners, 
entitled  to  all  small  tithes,  except  wool  and  lamb,  before 
expressed  to  be  allotted  to  the  rector.  Others  may  think, 
plausibly  enough,  that,  as  the  object  of  the  survey  was  to 
ascertain  the  then  value,  as  it  states  the  amount  of  such 
value  one  year  with  another,  it  amounts  to  no  intimation 
of  any  thing,  except  that  the  small  tithes  actually  received 
by  the  vicar  amounted  to  the  sum  mentioned,  251. ,  and 
that  no  inference  as  to  his  ulterior  rights  is  fairly  deduci- 
ble  from  it. 

The  terriers  are  the  next  documentary  evidence.  There 
are  two  sets  of  terriers,  one  set  produced  by  the  plain- 
tiff, and  the  other  by  the  defendants,  many  of  them 
are  conflicting  terriers  of  the  same  years.  The  most 
material  difference    between    the  terriers  is,    that  one 
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set,  beginning  in  1740,  states  a  modus  of  1/.  17*.  9c/.,  paid  ExcK  Ch.tn  Eq. 
to  the  rector,  to  be  not  only  for  hay,  but  for  grassing  also; 
the  others  omit  the  word  grassing.  Though  these  sets 
vary  from  each  other  in  the  important  circumstance  I  have 
stated,  they  all  agree  in  another  important  expression 
which  I  shall  now  point  out.  They  all  concur  in  describ- 
ing, among  the  rights  of  the  vicar,  tithe-calf,  and  all  petty 
tithes  throughout  the  whole  parish.  Such  is  the  expres- 
sion in  the  terrier  of  1685,  the  earliest,  and  such  in  sub- 
stance is  the  expression  in  every  other  without  exception, 
on  both  sides,  from  the  first  to  the  last.  The  usual  words 
are  "  also  tythe  of  calf,  and  all  small  and  petty  tythes 
whatsoever  through  the  whole  parish  of  Kirby?  Now, 
it  is  undeniable,  that  if  terriers  are  to  be  understood  to  be 
not  a  mere  statement  of  what  is  actually  done,  but  an  ex- 
position of  the  opinion  of  those  who  sign  them,  as  to  the 
general  rights  of  the  parties  interested ;  then,  we  have  a 
declaration  that  the  parish,  from  1685  downwards,  con- 
ceived the  vicar  to  have,  under  the  lost  endowment,  a 
right  to  all  the  small  or  petty  tithes  of  the  parish,  except 
of  lamb  and  wool.  In  strictness  these  expressions  are  not 
accurate,  because  the  same  documents  state,  as  I  have  ob- 
served, certain  small  tithes,  viz.  lamb  and  wool  to  be  re- 
ceived by  the  rector.  One  must  endeavour  to  understand 
them  as  speaking  consistently,  and  the  mode  of  doing  so 
is  to  understand  the  parishioners  as  saying  that  the  vicar 
was  entitled  to  all  the  small  tithes,  except  such  as  are  be- 
fore stated  to  belong  to  the  rector.  And  if  they  are  so 
construed,  they  afford  strong  evidence  in  favour  of  the 
vicar's  claim  to  agistment. 

The  evidence  on  the  other  side,  is  first  the  non-pay- 
ment of  agistment  to  the  vicar.  Secondly,  the  probabi- 
lity that  it  has  been  in  fact  compensated  to  the  rector,  so 
far  as  respects  the  whole  parish,  except  the  township 
of  Kirby,  by  a  money  payment.  That  a  money  payment 
has  been  made  is  quite  clear.     It  is  equally  clear  that  it 

vol.  n.  R 
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also  covers  agistment  under  the  name  of  grazing,  or,  as 
it  is  called,  grassing.  Many  of  the  terriers  expressly  so 
state  it,  terriers  not  indeed  till  of  late  signed  by  the  vicars, 
but  signed  in  most  instances  by  the  church-wardens. 
These  cannot  be  stated  as  affording  clear  evidence  that 
the  money  payment  to  the  rector  covered  the  agistment; 
but  they  shew  distinctly,  that  so  early  as  1749,  nearly 
eighty  years  ago,  the  attention  of  the  parish,  and  of  the 
vicar,  as  well  as  of  the  parishioners,  had  been  called  to  this 
subject;  that  there  were  disputes  respecting  it;  and  there- 
fore that  it  was  a  question  of  importance,  and  yet  so  far 
as  appears,  no  demand  for  agistment  was  ever  made  upon 
the  parishioners  till  this  bill  in  1824,  an  acquiescence  of 
more  than  seventy  years.  There  is  also  a  mass  of  evi- 
dence of  reputation,  that  the  money  paid  to  the  rector 
was  for  hay  and  grassing ;  and  besides  this,  there  are  the  ac- 
counts of  the  agents  of  the  rector  from  1740,  downwards, 
treating  the  payments  as  for  hay  and  grassing. 

If  the  conclusion  is  to  be  drawn  from  all  this  evidence, 
which  it  would  seem  to  warrant,  that  the  rector  has  received 
agistment  in  the  two  Br  ought  on* ,  and  the  two  Dromonby$> 
then  the  vicar  has  as  little  claim  to  it  as  to  the  tithes  of 
wool  and  lamb. 

I  stated  the  history  of  the  law  upon  this  subject  the  mors 
copiously,  because  such  statement  appeared  to  me  to  be  re- 
quisite, in  order  to  explain  the  principles  which  oblige  me 
to  distinguish  between  the  several  townships  of  this  parish. 
In  Kirby  the  rector  has  no  right  of  any  kind,  affecting 
that  class  of  tithes  called  small  tithes.  He  has  no  wool, 
no  lamb,  nor  is  there  any  the  slightest  colour  for  contend- 
ing that  the  modus  paid  to  him  covers  the  agistment  tithe 
in  Kirby.  The  modus  is  paid  by  the  occupiers  in  the 
other  townships  only,  and  therefore  can  protect  them  and 
them  alone.  It  would  be  a  departure  from  all  rule,  as  I 
conceive,  to  protect  one  township  by  payments  which  the 
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clusively  by  the  inhabitants  of  other  districts.  It  seems  to 
me,  therefore,  that  the  question  as  to  the  agistment-tithe 
in  die  township  of  Kir  by,  falls  directly,  and  unequivocally, 
under  the  principle  established  by  the  authorities  I  refer- 
red to,  viz.  Clarke  v.  Stapler,  Cartwrighi  v.  Bailey, 
Jeremy  v.  Strangeways,  and  Kenmcctt  v.  Watson,  that 
where  the  endowment  is  lost,  and  the  rector  has  received 
no  small  tithes,  but  the  vicar  all  that  have  been  rendered, 
you  may  infer,  in  favour  of  the  vicar,  that  the  endowment 
conferred  upon  him,  by  a  general  expression,  all  small 
tithes  whatsoever.  When  you  conceive  the  endowment 
to  contain  these  words  all  small  tithes  whatsoever,  they 
will  carry  not  only  such  small  tithes  as  were  then  actually 
received,  but  such  as  were  at  that  time  neglected,  or  came 
afterwards  into  existence  by  the  improvements  m  hus- 
bandry. I  am  of  opinion,  therefore,  that  I  must  decree 
an  account  of  the  agistment  of  the  township  of  Kirby, 
against  such  of  the  defendants  as  have  any  occupation  there. 

The  other  townships  are  placed  in  different  circum- 
stances. They  do  not  come  within  the  principle  I  have  just 
stated,  because  it  is  conceded  that  the  vicar  never  has 
received,  nor  been  entitled  to  receive,  the  whole  small 
tithes;  therefore  it  cannot  be  so  readily  presumed  that  the 
endowment  contained  a  gift  to  him  in  the  general  terms. 

Next,  a  very  grave  question  arises,  whether  the  rector  has 
net  in  effect  received  the  agistment-tithe  of  the  townships. 
Many  of  the  terriers,  all  the  accounts,  and  the  whole 
reputation  of  the  parish,  of  which  there  is  a  great  deal, 
tend  to  establish  this  proposition.  Suppose  the  question 
were  between  the  rector  and  the  occupiers  in  the  four 
townships,  as  to  the  tithe  of  agistment,  would  not  the  ac- 
counts of  his  own  agent,  from  1740  downwards,  and  the 
evidence  of  reputation,  go  near  to  establish  the  case  of  the 
occupiers,  contending  for  a  modus,  and  resisting  the  usual 

money  payment  for  that  species  of  tithe*    It  appears  to 

r2 
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E*ck\s^tE9'  me'  that  tl,e  best  course  '  Can  take»  is  to  refuse  &<*  vicM 
s ^J^     a  decree  for  the  agistment  of  these  townships,  but  to  offer 

Willi.        him  an  issue.    I  follow,  in  so  doing,  the  House  of  Lards  in 
Farker.       Barnard  v.  Garnons,  which  bears  much  analogy  to  the 
present  case.     If  the  vicar  does  not  accept  it,  his  bill  as 
to  those  townships  must  be  dismissed  with  costs. 

There  are  two  other  general  questions  pointed  to  bj 
the  pleadings:  viz.,  two  moduses,  one  for  milk,  and  the 
other  for  calves.  That  for  milk  has  been  abandoned. 
The  answer  states  a  cow  to  be  paid  and  payable  for 
the  tithe  of  milk.  The  evidence  states  that  this  money 
payment  was  made  when  the  cows  did  not  exceed  four, 
and  was  never  made  when  they  did  exceed  four.  It  rather 
appears,  that,  in  the  last  case,  nothing  whatever  was  ren- 
dered, neither  money,  nor  tithe-money,  nor  tithe  in  kind; 
of  course,  therefore,  the  modus  is  properly  abandoned,  and 
the  milk  must  be  accounted  for  with  costs.  The  other 
modus,  so  far  as  it  appears  in  the  evidence,  is  Id.  a  calf 
when  they  do  not  exceed  four;  and  above  four,  that  is 
five,  half  a  calf,  and  then  nothing  more  till  they  reach 
fifteen,  and  then  a  whole  one,  and  so  on  rateably.  I  need 
not  say  whether  I  foresee  any  legal  objection  to  this  modus. 
I  have  not  been  able  to  find  that  these  renders  have  been 
distinctly  stated  as  moduses  in  the  pleadings,  or  that  any 
issue  is  joined  upon  them  (a). 

The  next  general  claim  which  the  plaintiff  has  made  by 
the  bill,  is  to  the  tithe  of  wood.  The  claim  is  general, 
though  it  affects  only,  as  I  take  it,  one  defendant,  Haiti- 
day;  I  cannot  find  any  foundation  for  the  claim.  Wood 
is  not  usually  classed  among  small  tithes,  and,  therefore^ 
the  plaintiff  cannot,  in  this  part  of  his  case,  have  the  aid 
of  that  argument  which  I  have  discussed  at  so  much  length. 
It  was  stated  in  the  argument  that  two  terriers  shewed 
payment  to  the  vicar. for  wood.     I  have  not  discovered 

(a)  This  modus  was  abandoned. 
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those  terriers.    If  I  had.  they  would  not  have  assisted  the  Exch.  Ch.  in  Eq. 

18^8. 

plaintiff.     All  the  other  evidence  in  the  cause  would  con-  ~  '  > 

tradict  them.     I  think  the  plaintiffs  bill  should  be  dis-        Willis 
missed  in  this  respect.  Farker. 

The  next  point  upon  which  I  shall  touch  is  the  de- 
fence of  Farrer,  the  occupier  of  a  farm  near  Dromonby 
Hall.  He  says,  that  he  had  compounded  with  the  plain- 
tiff for  his  small  tithes  of  that  farm,  at  the  sum  of  10/. 
The  agreement  appears  to  have  been  made  in  1817,  and 
I  think  without  doubt  the  composition  was  actually  paid 
and  received  for  several  years. 

Three  witnesses,  Webster,  Dunn,  and  Dixon,  swear 
positively  to  this  agreement  as  made  at  a  vestry  meeting 
in  1817.  The  agreement  was,  that  the  plaintiff  would 
accept  from  Farter  10*.,  for  his  small  tithes  of  this  farm, 
so  long  as  he  was  vicar.  It  appears  that  at  a  like  meet- 
ing in  1823,  Farter  asked  the  plaintiff  whether  he  had 
not  made  such  an  agreement,  which  the  plaintiff  admitted, 
but  he  added  that  he  too!;,  now  a  different  view  of  the 
subject.  This  is  sworn  to  positively  by  Thomas  Cook 
and  by  Webster,  who  was  present  at  the  agreement  in 
1817,  and  by  one  Metcalfe.  It  is  strongly  supported  by 
one  Thomas  Hunt,  a  witness  for  the  plaintiff,  and  one 
of  his  collectors,  who  says,  that,  about  four  years  ago, 
Farrer  told  him  that  he  had  agreed  with  the  plaintiff 
to  pay  him  a  sum  for  Easter  dues  and  all  small  tithes, 
and  some  doubt  arising  as  to  whether  it  covered  Eas- 
ter dues,  as  well  as  small  tithes,  Farrer  desired  the 
witness  to  ask  the  plaintiff;  the  witness  did  so ;  the  plain- 
tiff said,  no;  and  then  the  witness  received  from  Farrer 
not  only  the  10*.  but  the  Easter  dues.  In  addition  to  all 
this,  there  is  not  the  least  suggestion  that  any  tithes  in 
kind  were  rendered,  or  any  thing  else  paid.  Other  wit- 
nesses, who  acted  for  the  plaintiff  as  collectors,  are  refer- 
red to,  as  shewing  that  Farrer  insisted  upon  this  as  a 
modus;  and  two  of  those  persons  of  the  name  of  Philips  so 
state  it ;  but  two  others  of  the  collectors,  besides  Hunt, 
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E*ck.  ch.  in  Eq.  are  examined :   Weatheretl,  who  was  a  collector,  says,  that 

18^8  • 

Farrer  insisted  that  the  10*.  covered  his  small  titbes»  but 


not  as  a  modus;  and  George  Brigham  says,  that  Farrer 
insisted  that  the  1 0*.  covered  his  small  tithes,  but  cannot  say 
whether  it  was  as  a  modus  or  no.  Upon  this  evidence  I 
think  it  quite  clear  there  was  such  an  agreement  as  stated 
by  Farrer,  and  I  do  not  believe  that  he  ever,  by  insisting 
upon  it  as  a  modus,  dissolved  his  relation  of  tenant  to  the 
plaintiff:  he  certainly  has  not  done  so  by  his  answer. 
The  chief  and  most  credible  testimony  proves  that  he 
treated  it  as  a  composition.  I  will  do  the  two  Philip*  the 
justice  to  believe,  that  when  Farrer,  in  their  presence,  in- 
sisted upon  the  10*.  as  covering  the  small  tithes  of  Dro- 
monby  Hall  farm,  by  some  inaccuracy  of  language  on  his 
part,  or  want  of  intelligence  on  theirs,  they  believed  that 
he  meant  a  modus.  But  all  the  facts  in  the  case,  and 
more  and  better  testimony  on  the  other  side,  prove  that  he 
treated  it  as  he  has  sworn  by  the  answer,  merely  as  a  com- 
position. I  have  not  before  me  any  evidence  of  this  com- 
position being  duly  determined.  It  appears  to  me  that  I 
must  dismiss  the  plaintiff's  bill  as  to  Dromonby  Hall  farm. 
The  exemption  claimed  by  the  defendant  Cass,  is  the 
subject  to  which  I  shall  next  advert.  It  is  for  twenty 
acres  called  Grange  Croft,  said  to  be  parcel  of  the  pos- 
sessions of  the  abbey  of  Rivals,  and  the  exemption  is 
claimed  virtute  ordinis,  they  being  Cistertians.  It  is  not 
founded  upon  prescription;  but  the  abbey  must  have  been 
in  possession  of  the  lands  before  a  council  of  Lateram,  said 
to  have  been  held  in  1215,  and  must  have  been  in  posses- 
sion of  them  at  the  dissolution.  The  burden  of  shewing 
these  things,  lies  upon  the  occupier.  If  there  had  been 
a  modern  usage  clearly  shewn,  the  legality  of  which  can 
be  accounted  for  only  by  the  previous  existence  of  the  two 
circumstances  at  which  I  have  pointed,  very  slight  evi- 
dence will  be  sufficient  from  which  to  infer  them.  But  it 
appears  to  me,  that  if  there  be  no  modern  usage  requiring 
these  presumptions  to  support  its  legality,  the  occupier, 
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deriving  no  aid  from  tiBage,  must  prove  his  case  more  Rxch.ck.mKq. 
clearly  and  distinctly  than  would  otherwise  be  required. 
Let  us  see  how  this  case  stands.  The  first  instrument 
produced  is  a  charter  of  Henry  the  Third,  in  the  thirty- 
sixth  year  of  his  reign.  It  is  an  inspeximus  and  confirm- 
ation  of  a  charter  of  Richard  the  First,  in  the  first  year  of 
that  monarch's  reign,  Anno  Domini  1189.  By  this  char- 
ter of  Richard's,  there  is,  among  a  great  variety  of  other 
tenements,  confirmed  to  the  abbey  of  Rivals,  "  of  the  gift 
"  of  Jordan  Pain  and  Allan  Barn,  and  other  freemen  of 
"  Brockton,  and  of  Kirby,  the  lands  and  pastures  with 
"  other  easements  in  Brockton  and  in  Kirby,  as  in  charter 
"  of  the  same  is  contained."  This  charter  of  Richard 
being  prior  to  the  council  of  Later  an,  held  in  1215,  is 
quite  sufficient  to  warrant  the  conclusion,  that  the  lands  in 
question  which  lie  in  Kirby,  certainly,  and  perhaps  in 
the  district,  there  called  Brockton,  are  the  lands  in  the 
charter,  if  the  subsequent  evidence  is  sufficient  to  raise 
and  justify  the  presumption.  We  have  no  other  docu- 
ment till  the  period  of  the  dissolution.  Just  before  the 
surrender,  there  is  produced  a  conventual  lease  for  thirty 
years,  to  one  Leonard  Sayer,  of  the  manor  of  the  Grange  of 
Broughton,  with  the  arable  land  and  meadows  thereunto 
appertaining.  The  surrender  followed  soon  after  in  the 
same  year,  but  without  any  description;  and  the  minister's 
accounts  of  the  following  year  recognise  this  lease  as  ex- 
isting, and  refer  to  the  rent  of  8/.  payable  by  Sayer. 
There  is  then  a  grant  in  the  36th  of  Henry  the  Eighth,  to 
Lord  Wharton,  of  the  manors  of  Broughton  Magna  and 
Broughton  Parva,  with  their  rights,  members,  and  ap- 
purtenances, to  the  late  monastery  of  Rivals  formerly  be- 
longing. There  is  no  mention  of  Grange,  nor  of  Grange 
Croft.  There  is  in  the  third  and  fourth  year  of  Philip 
and  Mary,  a  licence  to  Lord  Wharton,  to  alien  to  one 
Robert  Tempest,  all  and  singular  the  messuages,  &c.  in 
Great  Broughton,  Kirby,  and  other  places,  to  the  late 
monastery  of  Rivals  belonging. 
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Exch.ch.inEq.      The  next  document  is  a  deed  of  exchange  between 

Queen  Elizabeth  and  Robert  Bowes,  in  which  her  ma- 
jesty received  from  Mr.  Bowes  the  manor,  and  manor 
house  of  Great  Broughton,  with  various  premises,  and, 
among  others,  a  close  of  meadow,  called  Grange  Close,  con- 
taining twenty  acres.     This  is  the  first  mention  of  Grange 
Close.    There  is  here,  in  the  deduction  of  title,  some  dif- 
ficulty, and  it  would  be  necessary  to  have  recourse  to  pre- 
sumption, in  order  to  connect   Grange  Crqfi  with  the 
Grange  of  Broughton,  and  to  connect  the  premises  convey- 
ed by  Bowes  to  Queen  Elizabeth,  with  the  original  grant  to 
Lord   Wharton,     I  should,  however,  probably  have  got 
over  these  difficulties,  if  the  usage  had  been  such  as  to 
warrant  me  in  doing  so.     The  very  name  of  Grange  Croft 
implies  connexion  with  the  Change;  and  the  Grange  and 
manor,  whether  accurately  or  not,  seem  to  be  used  synony- 
mously in  the  old  instruments.     But  what,  in  my  judg- 
ment, renders  it  unfit  to  presume  that  the  loose  description 
in  the  charter  of  Richard  the  First  applies  to  this  land, 
or  to  aid  the  deduction  of  title  by  any  presumption,  is 
what  appears  respecting  the  modern  usage.     In  such  a 
case,  I  expect  to  find  that  the  land  has  paid  tithes  in  the 
hands  of  occupiers,  not  owners,  but  that  in  the  hands  of 
owners  it  has  paid  none.     Now  here  that  expectation  is 
entirely  disappointed.     The  defendant  Cass,  has  given  no 
evidence,  that  I  can  find,  of  his  actual  non-payment  of 
tithes,  when  the  land  was  in  his  own  occupation.     On  the 
other  hand,  the  plaintiff  has  proved  that  he  did  pay  tithes 
in  these  circumstances.     Weatheritt,  to  the  fourteenth  in- 
terrogatory, swears,  that  Cass  paid  to  him,  for  the  rector, 
a  composition  for  Grange  or  Grange  Croft  twenty-three 
years  ago.     John  Fentcick  says,  that  he  was  present  thir- 
teen years  ago,  when  defendant  Cass  agreed  with  one 
Walker ,  the  rector's  collector,  for  a  composition  for  grain 
i/ii  Grange  Croft;  and  Thomas  Philips  says,  that,  eight 
years  ago,  Cass  did  the  same  thing. 

I  must  take  it  for  granted,  therefore,  that  tithes  have  been 
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rendered  for  the  lands  when  in  the  occupation  of  the  owner ;  Exck.  Ch.  in  Eq. 

1828 
under  these  circumstances!  what  right  have  I  to  presume 

that  these  lands  were  the  property  of  the  monastery  before 
the  year  1215.  That  they  had  some  property  in  Broughton 
and  Kir  by,  which  is  all  we  learn  from  the  charter  of  Richard 
the  First,  does  not  establish  that  they  had  this  property. 
As  the  lands  have  not  enjoyed  the  immunity  to  which 
that  circumstance  might  have  entitled  them,  I  am  rather 
to  presume  that  the  monastery  acquired  them  during  the 
long  interval  that  elapsed  between  the  council  of  Lateran 
in  1215,  and  the  thirtieth  of  Henry  the  Eighth,  above 
three  hundred  years.  The  evidence,  as  I  read  it,  respect- 
ing the  render  of  tithes,  is  fatal  to  this  defence,  in  the 
feeble,  obscure,  and  uncertain  mode  in  which  it  is  sup- 
ported by  the  documents.  The  defendant  Cass  must  ac- 
count for  the  small  tithes  of  the  Grange  Croft,  except  the 
tithe  of  agistment,  with  costs. 

I  have  nothing  left  but  the  question  on  the  mill.  The 
point  is,  whether  it  sufficiently  appears  that  the  mill  in 
question  is  an  ancient  mill.  '  I  will  dispose  of  this  very 
shortly,  and  content  myself  with  stating  the  ground  upon 
which  I  go,  without  any  detail.  A  mill  is  an  ancient  mill, 
if  there  was  one  upon  the  same  site  before  the  statute  9th 
Edward  2d,  called  Ariiculi  Cleti,  in  the  year  of  our 
Lord  1315  or  1316.  In  a  record  of  a  verdict  about  the 
2l8t  of  Edward  the  First,  a  deed  is  stated,  by  which  one 
William  de  Mowbray  granted  to  the  prior  and  convent  of 
Hexham,  among  other  premises,  his  mill,  with  the  water, 
and  all  the  suit  and  soke,  and  his  meadow,  &c.  There  is 
a  profert  of  this  deed  in  the  proceedings  in  the  reign  of 
Edward  the  First,  and  therefore  these  proceedings  prove 
the  mill,  mentioned  in  it,  to  have  existed  prior  to  the  9th  of 
Edward  the  Second.  In  the  reign  of  Charles  the  Second, 
the  persons  to  whom  the  title  is  deduced  from  the  monastery 
of  Hexham,  in  a  water  corn  mill,  recover  a  verdict  against 
certain  trespassers  for  stopping  up  a  foot-way.     There  is 
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Exek.  ck.  m  Eq.  a  verdict,  part  of  which  is  in  these  words,  "  and  the  Jurors 

1828 

"  aforesaid,  upon  their  oath  aforesaid,  further  say,  that 

"  the  aforesaid  William  Hebbornc,  and  all  those  whose 
"  estate  he  hath  of  and  in  the  mill  within  written,  from 
"  time  whereof  the  memory  of  man  is  not  to  the  contrary, 
"  hath  had  and  been  accustomed  to  have  for  themselves, 
"  their  servants,  farmers,  and  tenants  of  the  aforesaid  mill, 
"  a  horse-way  at  all  times  of  the  year,  &c,  in  and  over  the 
"  aforesaid  parcel  of  land,  &c."  The  title  is  then  car- 
ried down.  The  parol  evidence  shews  satisfactorily,  that 
no  tithe  was  paid;  Thomas Fidler,  with  his  father,  occupied 
full  thirty  years,  and  never  paid  any  tithe.  Thomas  Hart% 
whose  occupation  was  in  the  beginning  of  this  century, 
1802,  and  who  occupied  for  eight  years,  never  paid  tithe. 
There  is  no  evidence  on  the  other  side,  that  tithe  was 
ever  paid.  I  find,  therefore,  in  this  case,  a  modern  usage 
supporting  the  necessary  presumption  that  it  was  an  an- 
cient mill,  and  a  deduction  of  title  sufficient  to  warrant  such 
presumption.  I  think,  therefore,  the  case  made  out,  and 
that,  as  to  the  mill,  the  plaintiffs  bill  must  be  dismissed 
with  costs. 

Minutes  of  Decree. 

Decree  an  account  of  the  tithe  of  agistment,  in  the 
township  (a)  of  Kirbt/,  with  costs,  against  such 
of  the  defendants  as  have  any  occupation  in 
that  township.  And  let  an  issue  be  direct- 
ed with  respect  to  the  other  townships,  to  be 
tried  at  the  next  assizes,  with  the  usual  direc- 
tions. 

Decree  an  account  of  the  tithe  of  milk,  with  costs. 

Bill  dismissed,  as  to  the  defendant  Halliday,  with 
respect  to  the  tithes  of  wood. 

Bill  dismissed,  as  to  the  defendant  Farrcr,  with 

(a  •  Varied  to  Hamlet  by  order  of  26th  of  June. 
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respect  to  the  tithes  of  the  Dromonby  Hall  E*ch.Ch.i»Eq. 

v  1828. 

Farm. 

Account  decreed  as  to  the  small  tithes  of  Grange 
Croft,  as  against  the  defendant  Cass,  with  costs, 
except  as  to  the  tithe  of  agistment. 

BUI  dismissed  with  costs  as  to  the  tithe  of  mills* 

June  26th* 

At  the  Sittings  after  Trinity  Term,  an  application  was  where  the  Court 
made  on  the  part  of  the  plaintiff  to  vary  the  minutes,  (inter  t0  be  tfedat"the 
alia),  first,  by  substituting  the  word  "  hamlet;'  for  the  JJ^J^8;™* 
word  "township"  of  Kirby;   secondly,  by  directing  the  notdrawnupor 
issue  to  be  tried  at  the  then  next  Assizes,  (the  plaintiff  dent  time,  the 
having  omitted  to  try  it  at  the  Lent  Assizes);  and  thirdly,  ^e^SSrt- 
by  restricting  the  account  of  milk  to  such  of  the  defend-  lns  ;he  ^  °f 
ants,  from  whom  payments  in  lieu  of  tithe-milk  had  not  subsequent  as- 
been  accepted  by  the  plaintiff.  *  The  Court  does 

The  defendants  also  sought  a  variation  of  the  minutes  notusuaiiycom- 
by  the  omission  of  the  following  directions,  which  had  produce  his  title 
been  inserted  therein,  viz.  "  that  all  deeds,  books,  papers,  deoce,  but 
&c.  belonging  to  or  in  anywise  relating  to  the  matters  in  p^^^m 
question,  in  the  custody  or  power  of  the  parties,  should  to  defeat  his  ad- 

▼ersary,  tne  op- 

be  forthwith  produced  before  and  left  with  the  Master,  podtesideisen- 
upon  oath;  and  that  the  parties  should  be  at  liberty  to  in*  8pectionofthera. 
spect  the  same,  or  take  copies  or  extracts  thereof  or  there-  APd  tnerefor«» 

*  r  where,  in  a  tithe 

from;  and  that  such  deeds,  books,  &c,  should  be  return-  suit,  the  defend- 
ed by  the  Master  to  the  party  leaving  the  same,  who  the  hearing  di- 
should  produce  them  on  the  trial  of  the  issue;  or  such  of  J^JJ^q"*. 
them  as  the  other  party  should,  by  two  days'  previous  no-  feat  *?  v^n- 
tice,  require  to  be  produced  at  the  trial."  court  introduced 

into  the  decree  a 
direction  that 

Jervis  and  Simpkinson  for  the  defendants,  did  not  oppose  *•  defendants 

r  rr  should   produce 

the  first  variation  sought  by  the  plaintiff.     As  to  the  second,  the  accounts, 
they  contended,  that  the  plaintiff,  having  suffered  the  As-  Master,  and  also 
sizes  to  pass  without  trying  the  issue,  he  ought  not  to  '^^directedby 
have  an  opportunity  of  trying  it  at  any  subsequent  Assizes.  thc  Co**** 


1823. 
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Exck.ck.inBq*  With  respect  to  the  third  alteration,  they  urged  that  it 

was  unnecessary,  the  Master  being  directed  to  make  all 
just  allowances.  The  direction  for  the  production  of  the 
deeds,  &c,  they  insisted  was  unusual;  and  that,  by  means 
of  it,  the  plaintiff  sought,  by  a  side  wind,  on  an  issue  to  try 
a  matter  of  right,  to  obtain  an  inspection  and  examination 
of  the  defendants'  documents,  which  were  quasi  title  deeds, 
and  which,  as  such,  they  were  not  bound  to  produce* 
Fielder  v.  Meyneli(a),  Brasier  v.  Mytton{b). 

Boteler,  for  the  plaintiff,  urged  that  the  issue  had  not 
been  tried,  because  the  decree  had  not  been  passed  in  suf- 
ficient time;  that  the  direction  for  the  production  of  the 
accounts,  &c,  was  quite  of  course,  and  that  many  prece- 
dents could  be  produced,  in  all  of  which  the  direction  was 
in  the  same  form.  The  practice,  according  to  all  the 
books,  was  for  warrants  constantly  to  be  taken  out  for  the 
production  of  deeds  and  papers  before  the  Master;  and 
there  was  not  a  single  title  deed  in  the  present  case,  but  only 
the  common  documents  usually  produced  in  tithe  causes. 
And  he  cited  Firkins  v.  Lowe(c). 

Jervis,  for  the  defendant,  insisted,  that  the  practice  of 
taking  out  warrants  to  produce  deeds  and  papers  before  the 
Master,  was  only  in  cases  where  the  parties  had  an  interest 
in  them,  or  they  were  necessary  for  the  taking  of  an  account, 
and  not  where  the  title  was  disputed;  and  that  the  plain- 
tiff could  not  possibly  be  entitled  to  the  production  of  any 
books,  &c.  not  used  by  the  defendants  at  the  hearing. 

Lord  Chief  Baron. — I  have  great  objection  to  make  a 
man  produce  his  title  deeds;  but  if  he  produces  them  to 
defeat  his  adversary's  title,  it  is  but  fair  that  the  adversary 


(a)  This  case  will  be  reported  in  (b)  1  M'Clel.  &.  Younge,  613. 

2  M'Clel.  &  Younge.  (c)  M'Clel.  73. 
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should  have  an  opportunity  to  inspect  them,  to  see  whe-  JEsdLCfc.m£t. 
ther  they  really  do  destroy  his  title.     In  the  present  case, 
the  insertion  of  the  direction  for  the  production  of  the 
books  and  other  documents,  seems  to  be  very  proper  (a). 

(a)  The  minutes  were  varied,  by  made  payments  in  lieu  of  their 

inserting  the  word  hamlet,  instead  tithe-milk,  which    payments  had 

of  the  word  township,  of  Kirby,  in  been  accepted  by  the  plaintiff:  but 

directing  the  account  of  the  tithe  such  defendants  were  to  remain  lia- 

of  agistment.    And  by  directing  ble  to  the  costs  of  the  moduses  set 

the  account  of  milk  not  to  go  against  up  for  milk, 
those  defendants,  who  had  already 


In  the  Matter  of  the  Liverpool  Street  Act, 
Ex  parte  Whitehead. 

JAMES  WHITEHEAD,  by  his  will,  dated  16th  Sept.  Devi* of  lands 
1796,  devised  all  his  real  estates  to  trustees,  to  the  use  of  the  J?,  lifc^th  A* 


re- 


testator's  aunt  Ann  Whitehead,  for  life,  with  remainder,  as  to  *»*»***  *>  «he 

use  of  toe  cnll- 

the  testator's  messuages  and  premises  in  Lord  Street,  Li-  drenof  A.,  as 

verpool,  to  the  use  of  his,  the  testator's,  cousin,  James  White-  mon,in  tail,  with 

head,  the  father  of  the  petitioners,  for  life;  remainder  to  ^SSp^iS^I 

trustees  to  preserve  contingent  remainders,  with  remainder  ""hri*"  «*»• 

^.,  baring  seven 

to  the  use  of  all  his  (the  cousin's)  future  children  (he  having  children,  be- 
then  none)  in  equal  shares,  and  of  the  heirs  of  his  and  their  ^™  the  lands 
respective  bodies;  and  for  want  of  issue  of  any  one  or  more  w*j*  puJcbVei 
of  such  children,  then  to  the  use  of  the  other  and  others  of  of  Parliament  by 
such  children,  and  the  heirs  of  his,  her,  and  their  body  and  improvements, 
bodies,  in  equal  shares,  with  remainder  to  the  brothers  of  ^y^^^ 
the  said  James  Whitehead,  in  tail,  with  remainders  over.       the  children  wo 

ascertained  by  a 

Upon  the  testator's  death  Ann  Whitehead  entered  into  jury,  without  re- 
possession of  the  real  estates,  and  continued  in  such  pos-  YauHf^e 
session  until  her  death  in  the  year  1822.  *****  *rU*?f 

'  A.,  or  the  subse- 

In  the  year  1812  a  commission  of  bankrupt  issued  against  quentcontingent 

remainders;  and 

the  amount  wo 

■•id  into  the  Bank  in  the  name  of  the  Accountant-general.   The  Court  doabted  t°o  propriety  of  the 

proceeding,  and  refused  to  order  the  dividends  to  be  paid  for  the  maintenance  of  the  children  otA, 


244  CASB8  IN  THE  EXCHEQUER, 

Exek.  Ch.  in  A?.  James  Whitehead,  the  tenant  for  life,  who  was  then  of  the 

^       *     ,  age  of  fifty  years  or  thereabouts,  and  had  issue  seven  chil- 

Whitiuead,  dren,  who  were  all  infants  under  the  age  of  twenty-one 

Bx  parte.  years. 

By  an  act  of  Parliament,  made  and  passed  7  Geo.  4, 
intitled,  "  An  act  for  widening  and  improving  certain  streets 
in  the  town  of  Liverpool  in  the  county  palatine  of  Lancaster, 
for  the  further  prevention  of  nuisances  and  annoyances  in 
the  said  town,  for  the  regulation  of  weighing  machines, 
weights  and  measures,  and  the  establishment  of  a  fire  police 
therein;"  it  was  (amongst  other  things)  enacted,  that  it 
should  be  lawful  for  the  mayor,  bailiffs,  and  common  coun- 
cil of  the  said  town,  to  purchase,  and  also  for  the  several 
persons  therein  mentioned  to  sell,  the  several  houses,  build- 
ings, lands,  tenements,  and  hereditaments  situate  in  the  town 
of  Liverpool,  specified  in  the  schedules  to  the  said  act,  or 
any  part  or  parts  thereof:  And  it  was  thereby  further  en- 
acted, that  if  any  tenants  for  life  or  in  tail,  or  other  persons 
therein  mentioned,  interested  in  any  houses,  buildings,  lands, 
tenements,  or  hereditaments,  authorized  to  be  purchased  by 
virtue  of  the  act,  or  any  estate  or  interest  therein,  by  rea- 
son of  absence  or  disability  should  be  prevented  from  treat- 
ing with  the  said  mayor,  bailiffs,  and  common  council,  or 
any  person  or  persons  authorized  by  them  for  the  sale 
thereof,  or  of  their  respective  estates  and  interests  therein, 
then  and  in  every  such  case  it  should  be  lawful  for  the  jus- 
tices of  the  peace  for  the  said  borough  of  Liverpool,  at  any 
general  Quarter  Sessions  of  the  peace  to  be  helden  for  the 
same,  or  any  adjournment  thereof,  to  issue  a  precept  to  the 
bailiffs  of  the  said  borough,  or  to  the  sheriffs  of  the  said 
county  palatine  of  Lancaster,  who  were  thereby  authorized 
and  required  to  summon  a  jury  in  manner  therein  men- 
tioned ;  who,  upon  their  oaths,  should  inquire  as  therein 
mentioned  of  the  value  of  the  said  houses,  buildings,  lands, 
tenements,  and  hereditaments,  or  of  any  part  thereof,  and 
of  the  respective  estates  and  interests  of  every  person  seised 
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or  possessed  of  or  interested  therein,  or  in  any  part  thereof,  Exch.  ch.  in  Eq. 

1828 

and  should  assess  the  sum  or  sums  to  be  paid  to  every  such  v^_^J_^ 
person  or  persons  for  the  purchase  of  the  said  houses,  whitehead, 
buildings,  lands,  tenements,  and  hereditaments,  or  any  part  pQrte' 

thereof,  or  any  estate  or  interest  therein ;  and  the  said  jus* 
tices  should  give  judgment  for  such  sum  or  sums  of  money 
so  to  be  assessed;  which  verdict  and  judgment,  given  in 
manner  therein  mentioned,  were  to  be  binding  against  all 
persona,  as  well  infants  as  issue  unborn,  and  all  others. 

And  it  was  thereby  further  enacted,  that  all  sum  and  sums 
ef  money  which  should  be  agreed  or  awarded  to  be  paid  to 
any  persons  therein  in  that  behalf  mentioned,  or  to  any  per- 
son or  persons  whose  houses,  lands,  buildings,  tenements, 
or  hereditaments  were  limited  in  strict  or  other  settlement, 
or  to  any  person  under  any  other  disability  or  incapacity 
whatsoever,  for  the  purchase  of  any  houses,  buildings, 
lands,  tenements,  or  hereditaments,  by  virtue  of  the  said 
act,  should,  in  case  the  same  should  amount  to  or  exceed 
the  sum  of  S00&,  be  paid  into  the  Bank  of  England  in  the 
name  and  with  the  privity  of  the  Accountant-general  of  the 
Court  of  Exchequer,  to  be  placed  to  his  account,  ex  parte 
the  said  mayor,  bailiffs,  and  common  council,  pursuant  to 
the  act  1  Geo.  4,  to  the  intent  that  such  money  should  be 
applied  under  the  direction  and  with  the  approbation  of  the 
said  Court,  to  be  signified  by  an  order  made  upon  a  peti- 
tion to  be  preferred  in  a  summary  way  by  the  person  or 
persons  who  would  have  been  entitled  to  the  rents  and 
profits  of  the  said  bouses,  buildings,  lands,  tenements,  or 
hereditaments,  or  in  the  redemption  or  purchase  of  the  land- 
tax,  or  towards  the  discharge  of  any  debt  or  debts,  or  such 
other  charges  and  incumbrances,  or  part  thereof,  as  the  said 
Court  should  authorize  to  be  paid  affecting  the  same  houses, 
buildings,  lands,  or  hereditaments,  standing  settled  there- 
with to  the  same  or  the  like  uses,  intents,  and  purposes; 
or  where  such  money  should  not  be  so  applied,  then  the 
same  should  be  laid  out  and  invested  under  the  like  direc- 
tion and  approbation  of  the  said  Court,  in  the  purchase  of 


£46  CA8ES  IN  THE  EXCHEQUER, 

Etch.  ch.  im  Eq.  other  houses,  buildings,  lands,  tenements,  or  hereditaments, 
^  *  ^  which  should  be  conveyed  and  settled  to,  for,  and  upon 
Whitehead,  such  and  the  like  uses,  trusts,  and  purposes,  and  in  the 
pari€%  same  manner  as  the  houses,  buildings,  lands,  tenements, 
and  hereditaments,  which  should  be  so  purchased,  taken, 
and  used  as  therein  mentioned,  stood  settled  or  limited, 
or  such  of  them  as  should  be  existing,  undetermined,  and 
capable  of  taking  effect;  and  in  the  mean  time,  and  until 
such  purchases  should  be  made,  the  said  money  should,  by 
order  of  the  said  Court  of  Exchequer,  upon  application 
thereto,  be  invested  by  the  said  Accountant-general  in  his 
name  in  the  purchase  of  8L  per  cent.  Reduced  Bank  An- 
nuities, in  the  mean  time  and  until  the  said  Bank  Annuities 
should  be  ordered  by  the  said  Court  to  be  sold  for  the 
purposes  aforesaid,  the  dividends  and  annual  proceeds  of 
the  said  Consolidated  or  Reduced  Bank  Annuities  should 
from  time  to  time  be  paid,  by  order  of  the  said  Court,  to 
the  person  or  persons  who  would  for  the  time  being  have 
been  entitled  to  the  rents  and  profits  of  the  said  houses, 
buildings,  lands,  tenements,  or  hereditaments,  so  thereby 
directed  to  be  purchased,  in  case  such  purchase  and  set- 
tlement  were  made. 

And  it  was  thereby  further  enacted,  that  in  case  the 
person  or  persons  to  whom  any  such  sum  or  sums  of 
money  should  be  so  assessed  as  aforesaid,  should  not  be 
able  to  evidence  their  title  to  the  premises,  and  to  make 
or  procure  to  be  made  good,  valid,  and  legal  convey- 
ances and  assurances  thereof  to  the  said  mayor,  bailiffs, 
and  burgesses,  and  their  successors,  or  to  such  person  or 
persons  as  should  be  nominated  and  appointed  in  manner 
aforesaid,  or  should  refuse  so  to  do  being  thereto  required, 
and  such  sum  and  sums  so  assessed  as  aforesaid  being  pro- 
duced and  tendered  to  be  paid  to  him,  her,  or  them,  and 
in  other  cases  therein  mentioned,  it  should  be  lawful  to  and 
for  any  two  justices  of  the  peace  of  the  said  borough,  at 
any  general  Quarter  Sessions  of  the  peace  to  be  held  for 
the  said  borough,  or  any  adjournment  thereof,  to  order  the 
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sum  or  sums  so  assessed  as  aforesaid,  as  the  value  or  pur-  Exch.  Ch.  in  Eq. 
chase  money  for  such  houses,  buildings,  lands,  tenements,     v  18g8*  ^ 
or  hereditaments,  or  any  estate  or  interest  therein,  or  as    Whitehead, 
should  be  due  on  such  mortgage,  to  be  paid  into  the  Bank       ^  parte' 
of  England  for  the  use  of  the  parties  interested  in  the  said 
premises,  as  the  said  justices  should,  by  any  order  to  be 
made  by  them,  direct* 

The  messuages  and  premises  in  Lord  Street,  devised  by 
the  will  of  James  Whitehead,  were  part  of  those  autho- 
rized to  be  purchased  by  the  act,  and  were  afterwards  pur- 
chased by  the  mayor,  bailiffs,  and  common  council ;  and  a 
Jury  having  been  summoned  to  ascertain  the  value  of  the 
interest  of  the  children  of  James  Whitehead  in  the  said 
messuages  and  premises  in  Lord  Street,  devised  by  the  will, 
such  Jury  found  the  value  of  the  remainder  in  tail  in  the 
same  messuages  and  premises,  then  vested  in  the  petition- 
ers, to  be  2,400/.  and  assessed  the  same  at  that  sum,  but 
which  sum  did  not  include  the  value,  either  of  the  estate 
for  life  of  James  Whitehead,  which  became  vested  in  his 
assignee  under  the  said  commission,  or  of  the  remainders 
expectant  on  the  estate  tail  of  the  children.  And,  on 
the  5th  March,  1827,  an  order  was  made  by  two  justices 
for  payment  of  the  2,400/.  into  the  Bank  of  England,  for 
the  use  of  the  children  of  James  Whitehead,  under  the  will 
of  the  said  James  Whitehead  the  testator,  according  to 
such  order  as  might  be  made  respecting  the  same  by  this 
Court.     And  the  same  was  paid  accordingly. 

This  petition,  which  was  presented  on  behalf  of  the  infant 
children  of  James  Whitehead,  after  detailing  the  above 
facts,  stated  the  insolvency  of  James  Whitehead,  and  his  ut- 
ter inability  to  maintain  the  petitioners,  and  prayed  that  the 
2,400/.  might  be  laid  out  in  Consols,  to  the  account  of  the 
children  of  James  Whitehead;  and  that  it  might  be  referred 
to  one  of  the  Masters  to  tax  the  petitioners'  costs,  and  to 
inquire  what  ought  to  be  allowed  for  their  maintenance ; 
and  that  such  costs  and  maintenance  might  from  time  to 

VOL.  II.  s 
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ExcK  Ch.inEq.  time  be  paid  out  of  the  dividends,  and  that  the  residue  of 

"  *   j     the  dividends  might  be  invested  and  accumulated. 
Whitehead, 

par^'  Jervis  and  Walker  in  support  of  the  petition.     The  sum 

assessed  is  the  estimated  value  of  the  estate  tail  in  re- 
mainder of  the  petitioners,  without  reference  to  the  estate 
for  life  of  the  father,  or  to  the  contingent  remainders  sub- 
sequent to  the  estate  of  the  petitioners.  The  only  diffi- 
culty is  the  possibility,  which  is  a  remote  one,  that 
other  children  may  be  born,  who  will  be  entitled  to  take 
as  tenants  in  common  with  the  petitioners.  In  Haley  ▼. 
Bannister  (a),  it  was  held  by  the  present  Master  of  the 
Rolls,  then  Vice-Chancellor,  that  where  children  born,  and 
to  be  born,  have  a  common  interest  in  a  fund,  the  income 
of  the  fund  may,  if  necessary,  be  applied  for  the  mainten- 
ance of  the  children,  though  other  children  may  be  born. 
In  Erratt  v.  Barlow  (b),  cited  in  Haley  v.  Bannister,  the 
same  principle  would  appear  to  have  been  acted  upon  by 
the  Court;  for  though  in  the  Report  in  Vesey  it  seems  that 
the  case  stood  over,  it  appears,  on  examination  of  the  Re- 
gister Book,  that  the  Master's  report  was  subsequently 
confirmed  and  maintenance  directed.  They  also  cited 
Marshall  v.  Holloway  (c). 

The  Court  directed  the  fund  to  be  laid  out  by  the 
Accountant-general  in  the  purchase  of  Bank 
Annuities,  and  the  costs  to  be  paid  out  of  the 
first  dividends,  but  took  time  to  consider  the 
question  of  maintenance. 

Feb.  4M.  Alexander,  L.  C.  B. — The  principal  object  of  the  pe- 

tition in  this  case  was  the  application  of  the  dividends  of  a 
fund  in  Court,  in  trust  in  this  matter,  to  the  maintenance  of 
the  petitioners.     I  shall  say  nothing  now  about  the  singu- 

(<i)  4  Madd.  275.  authorities  on  the  subject  are  col- 

(b)  14  Ves.  202.  lected  by  Mr.  Swanston). 

(c)  2  Swanst.  432 .     (Numerous 
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lar  manner  in  which  the  corporation  and  the  parties  appear  Exch.  Ch.in  Eq. 
to  have  proceeded,  by  converting  an  estate  in  remainder  in-     v  j 

to  an  estate  in  possession,  and  ascertaining  and  paying  the    Whitehead, 
value;  I  say  nothing  now  upon  this  subject.     At  present,         xPare- 
it  is  sufficient  for  me  to  say,  that  I  think  the  petitioners 
cannot  be  entitled  to  be  paid  the  dividends  for  their  main- 
tenance; for  I  find  in  this  will  that  there  are  limitations  to 
children  who  may  be  hereafter  born,  and  that  I  should  be 
giving  away  the  interest  of  unborn  children  for  the  main- 
tenance of  the  petitioners.     There  is  another  objection  be- 
yond this;  for  if  the  limitation  extended  only  to  future 
children  of  James  Whitehead,  this  case  might,  perhaps,  be 
held  to  come  within  the  principle,  which  seems,  in  some 
cases,   to  have  been  acted  upon.     But  there  are  limi- 
tations over  to  the  cousins  and  other  persons,  and  I  think 
it  would  be  too  much  for  the  Court  to  order  the  dividends 
to  be  paid  to  the  petitioners,  without,  at  least,  the  consent 
of  those  persons  who  are  entitled  in  remainder  on  the  con- 
tingencies expressed  by  the  will.     I  can  make  no  other 
order  than  that  whicli  was  pronounced  on  the  hearing  of 
the  petition. 

1827. 
Nov.  26fA. 

Spencer  v.  Spencer.  I32s# 

ON  the  1st  July,  1815,  John  Spencer,  the  elder,  John  ~  ." 

^■^  •/ '  '  r  *  »  On  a  general  re- 

Spencer,  the  younger,  the  nephew  of  John  Spencer,  the  fcrence,  by  three 

partners,  of  all 

matters  in  differ- 
ence to  arbitration,  the  arbitrators  found  the  partnership  capital,  on  the  day  of  the  dissolution 
to  be,  in  merchandize  and  good  debts,  of  a  given  amount,  including  a  debt  due  from  A.t  one  of  the' 
partners,  and  that  there  were  some  dubious  debts.  They  then  ascertained  the  amount  of  the  debts 
due  from  the  partnership,  and  found  the  gross  value  of  the  stock,  which,  including  the  debt  due 
from  A.t  they  awarded  to  be  divisible  between  the  other  partners,  B.  and  C.  They  next  found  the 
dubious  debts  to  be  divisible  as  received  between  the  three  partners ;  and  they  awarded  that  A. 
should  give  security  for  the  payment  of  his  debt  by  instalments;  and  directed  B.  to  receive  the 
outstanding  debts  and  effects,  and  to  pay  all  debts  owing  by  the  partnership,  of  which  accounts  were 
to  be  stated  periodically;  and  of  the  balance  of  receipts,  special  credit  was  to  be  given  for  A.\  share 
against  his  debt,  and  the  remainder  was  to  be  divided  between  B.  and  C. ;  and  any  balance  of  pay- 
merits  was  to  be  borne  in  the  same  proportions.  The  award  was  acted  upon  by  all  parties,  but  B. 
subsequently  received  some  debts  which  were  omitted  in  the  accounts  laid  before  the  arbitrators, 
and  on  which  their  award  proceeded ;  and  he  also  received  good  debts  to  a  larger  amount  than  had 
been  estimated  by  the  arbitrators.  On  a  bill  by  A.  against  bis  co-partners — Held,  that  be  was  en- 
titled, notwithstanding  the  reference  was  of  all  matters  in  difference,  to  an  account  of  the  good 
debts  received  beyond  the  amount  estimated  by  the  arbitrators,  and  to  an  account  of  the  receipt* 
in  respect  of  dubious  debts;  and  that  any  over  receipt,  in  respect  of  good  debts,  ought  to  follow  the 
directions  of  the  award  with  respect  to  the  dubious  debts. 

S  2 
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Enk{  Cq  in  £y*  cider,  and  William  Spencer,  the  son  of  John  Spencer,  the 
1  *  *     elder,  entered  into  partnership  together  as  manufacturers, 
Spencer       for  the  term  of  five  years,  and  articles  of  partnership  were 
Spencer.      on  that  day  entered  into  by  them ;  by  which  it  was  agreed 
(inter  alia  J  that  John  Spencer,  the  elder,  should  have  and 
be  interested  in  five-twelfths  of  the  partnership  capital, 
property,  and  effects;  John  Spencer,  the  younger,  in  four- 
twelfths;  and  William  Spencer  in  three-twelfths. 

The  partnership  was  carried  on  pursuant  to  the  articles, 
down  to  January,  1818,  when  John  Spencer,  the  elder, 
died,  having  made  his  will,  dated  24th  Nov.  1817;  by  which 
he  appointed  John  Crawshaw,  John  Spencer,  the  younger, 
and  bis  widow,  Elizabeth  Spencer,  his  executors  and  exe- 
cutrix; and,  after  the  testators  death,  the  will  was  proved 
by  John  Crawshaw  and  Elizabeth  Spencer. 

The  partnership  continued  to  be  carried  on  for  some 
time  after  the  death  of  John  Spencer,  the  elder,  by  John 
Spencer,  the  younger,  and  William  Spencer,  on  behalf  of 
themselves  and  the  estate  of  John  Spencer,  the  elder. 

Disputes  having  arisen  between  the  parties,  they  agreed 
to  refer  the  same  to  arbitration,  and,  accordingly,  John 
Crawshaw,  and  Elizabeth  Spencer,  as  the  executors  of 
John  Spencer,  the  elder,  and  the  surviving  partners,  John 
Spencer,  the  younger,  and  William  Spencer,  executed 
mutual  arbitration  bonds  to  observe  the  award  and  arbitra- 
ment of  certain  persons,  of  and  concerning  all  and  all 
manner  of  differences,  controversies,  claims,  and  demands 
whatsoever,  then  subsisting  and  depending  between  the 
said  parties,  or  any  of  them. 

The  arbitrators,  by  their  award,  dated  14th  Nov.  1820, 
certified  that  the  partnership  term  expired  on  the  1st  July, 
1820;  and  that  on  the  day  of  the  expiration  of  the  partner- 
ship, the  capital,  or  joint  stock  of  the  partnership,  amounted 
to  20,511/.  7*.  6d.  in  merchandize  and  good  debts,  includ- 
ing the  sum  of  2,234/.  14$.  11  Jrf.  which  they  found  to  be 
owing  from  William  Spencer  to  the  partnership;  and  that 
there  were  some  dubious  debts  owing  to  the  partnership,  to 
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a  considerable  amount;  and  they  found  that  the  debts  Bxch.Ch.inEq. 

18^8 

owing  by  the  partnership  amounted  to  16,668/.  15*.  3d.  ~  *  * 

The  arbitrators  then  found  that  the  gross  value  of  the  spencer 
stock,  including  the  money  due  from  William  Spencer,  sfenckr. 
after  the  debts  due  from  the  partnership  were  satisfied, 
would  amount  to  3,842/.  12s.  3d.,  and  was  divisible  be- 
tween the  two  partners,  that  is,  John  Spencer,  and  Craw- 
shaw and  Elizabeth  Spencer,  as  the  representatives  of  the 
deceased  John  Spencer,  in  the  following  proportions,  viz. 
to  Crawshaw  and  Elizabeth  Spencer,  1,451/.  2s.  l±d.,  and 
to  John  Spencer,  2,391/.  10*.  \\d.  And  they  also  found 
that  the  doubtful  debts,  as  they  were  received,  would  be  di- 
visible between  the  parties  in  the  following  shares:  that  is, 
to  the  defendants  Crawshaw  and  Elizabeth  Spencer,  five- 
twelfths,  to  John  Spencer,  four-twelfths,  and  to  William 
Spencer,  the  remaining  three-twelfths. 

Upon  these  data  the  arbitrators  awarded  that  William 
Spencer  should,  for  the  amount  of  his  debt,  as  a  security, 
assign  his  interest  in  the  estate  of  his  father,  John  Spen- 
cer, deceased,  redeemable  upon  payment  of  that  debt 
by  instalments,  commencing  with  100/.  on  the  1st  July, 
1821,  and  of  50/.  every  succeeding  quarter.  They  then 
directed  that  the  defendant,  John  Spencer,  should  receive 
all  the  outstanding  effects,  and  should  be  armed  with  all 
necessary  powers  and  authorities  to  do  so;  and  that  John 
Spencer  should  pay  all  the  debts  owing  by  the  partnership, 
and  indemnify  the  other  partners  therefrom.  They  next 
provided  for  John  Spencer's  receiving  and  accounting  for 
the  doubtful  debts,  and  directed  him  to  keep  accounts 
which  were  to  be  open  to  the  other  partners;  on  one  side 
of  which  accounts  he  was  to  charge  himself  with  his  re- 
ceipts, and  on  the  other  he  was  to  take  credit  for  all  costs 
and  expenses,  and  for  all  debts  which  the  arbitrators  had 
considered  to  be  good,  but  which  should  turn  out  to  be 
bad  in  the  whole  or  in  part,  and  for  any  loss  on  goods  in 
the  bands  of  agents.    Of  these  accounts  they  then  directed 
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^  lance  were  against  «/o///«  Spencer,  he  was  to  give  William 
Spencer  Spencer  special  credit  against  his  before-mentioned  debt 
Spenc  b.  f°r  three-twelfths  of  such  balance,  and  to  pay  five-twelfths 
to  Crawshaw  and  Elizabeth  Spencer,  as  the  representatives 
of  John  Spencer,  and  retain  the  residue  to  himself.  But  if  the 
balance  should  be  in  favour  of  John  Spencer,  he  was  to  be 
entitled  to  receive  it  from  the  parties  in  the  same  proportions. 

By  an  indenture,  dated  1st  Dec.  1820,  William  Spencer 
assigned  his  interest  under  the  will  of  John  Spencer,  the 
elder,  to  Crawshaw  and  Elizabeth  Spencer,  by  way  of 
mortgage  for  securing  the  debt  due  from  him  by  instalments 
according  to  the  provisions  of  the  award. 

In  Easter  Term,  1825,  William  Spencer  filed  his  bill 
against  John  Spencer,  the  younger,  and  John  Crawshaw 
and  Elizabeth  Spencer,  stating  the  facts  above  noticed, 
and  further  stating  that  the  plaintiff  had  paid  the  instal- 
ments of  the  debt  up  to  and  inclusive  of  the  1st  January, 
1825.  That,  during  the  partnership,  it  was  the  defendant 
John  Spencers  duty  to  keep  the  books  and  accounts;  and 
that  the  books  and  accounts  that  were  made  out  and  sub- 
mitted to  the  inspection  of  the  arbitrators,  were  made  out 
and  submitted  by  the  defendant,  John  Spencer  only,  who 
stated  that  they  contained  the  whole  of  the  debts  due  and 
owing  to  the  concern. 

The  bill  then  suggested,  that,  since  the  award,  the  plain- 
tiff had  discovered  that  in  the  accounts  so  laid  before  the 
arbitrators,  debts  due  and  owing  to  the  partnership,  to  the 
amount  of  800/.  and  upwards,  were  totally  omitted,  and 
such  debts  had  been  received  by  the  defendant,  John 
Spencer,  and  converted  to  his  own  use.  The  bill  stated, 
that  the  plaintiff  was  entitled  to  three  twelfths  of  such 
debts,  and  that  the  arbitrators,  at  the  time  of  making  their 
award,  were  totally  ignorant  of  the  existence  thereof,  or 
they  would  have  made  a  different  award.  The  bill  also 
suggested  that  the  defendant  John  Spencer,  had,  since  the 
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award,  received  many  sums  on  account  of  the  dubious  and  Exek.Ck.inEq. 
bad  debts,  of  which  he  had  never  rendered  any  account,  in     v  ^ 

respect  of  which  a  large  sum  was  due  to  the  plaintiff,  and  Spencer 
which  the  plaintiff  insisted  ought  to  be  set  off  against  the  spencer. 
growing  instalments.  The  bill,  however,  stated  that  an 
instalment  having  become  due  on  the  1st  April,  1825,  the 
defendants  had  commenced,  or  intended  to  commence,  an 
action  for  the  recovery  thereof,  notwithstanding  the  instal- 
ment had  been  more  than  satisfied  by  the  plaintiff's  share 
of  the  monies  received  in  respect  of  dubious  debts.  The 
bill  prayed  an  account  of  the  debts  due  and  owing  to  the 
partnership  at  the  time  of  the  award,  which  were  omitted 
to  be  inserted  in  the  accounts  laid  before  the  arbitrators, 
and  of  the  money  received  by  the  defendant,  John  Spencer, 
in  respect  thereof;  and  that  the  plaintiff  might  be  paid 
three  twelfth  parts  thereof:  and  an  account  of  the  dubious 
and  bad  debts,  which  at  the  time  of  making  the  account 
were  considered  bad  debts;  and  of  the  money  which  the 
defendant,  John  Spencer,  had  received  or  been  paid  in 
respect  thereof;  and  an  account  of  the  plaintiff's  three- 
twelfth  parts  thereof.  And  that  a  sufficient  part  of  the 
plaintiff's  share  might  be  applied  in  satisfaction  of  the  in- 
stalments due  from  him,  and  the  residue  be  paid  to  him ; 
and  that  the  property  assigned  by  the  plaintiff  might  be 
re-assigned  to  him;  and  for  an  injunction. 

The  defendants,  by  their  answer,  denied  that  the  books 
and  accounts  made  out  for  and  submitted  to  the  inspection 
of  the  arbitrators  were  made  out  and  submitted  by  the  de- 
fendant, John  Spencer;  and  stated  that  the  same  were,  at 
the  request  of  the  plaintiff,  placed  in  the  hands  of  Thomas 
Bainbridge,  an  accountant,  who  examined  and  prepared 
the  same  for  the  arbitrators;  and  that  the  plaintiff  might 
have  examined  the  accounts.  The  defendants  stated  their 
belief  that  the  accounts  contained  a  full  statement  of  the 
partnership  concerns,  and  of  the  debts  due  and  owing 
thereto,  except  two  sums  of  477/.  and  14/.  5s.  due  and 
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Exch.Ch.inEq.  owing  to  the  partnership  from  Rowlandson  and  Bwrra, 
y  Manchester  warehousemen  in  London,  for  the  amount  of 
Spencer  goods  sent  to  them  as  factors,  and  which  sums  were  not 
Spencer.  included  in  the  accounts  submitted  to  the  arbitrators,  be- 
cause no  account  of  such  sales  had,  at  the  time  of  making 
the  said  award,  been  transmitted  by  Rowlandson  and  Burro, 
The  defendants  also  admitted,  that,  in  addition  to  those  two 
sums,  the  defendant,  John  Spencer,  had  received  439/. 
11*.  Qtrf.  on  account  of  good  debts,  more  than  the  arbitra- 
tors had  estimated  he  would  receive.  The  defendants, 
however,  stated,  that  credit  had  been  given  by  the  de- 
fendant, John  Spencer,  for  the  said  several  sums,  in  the 
account  kept  by  him  pursuant  to  the  directions  of  the 
award.  The  defendants  contended  that  the  plaintiff  was 
not  entitled  to  have  his  share  of  the  said  sums  set  off 
against  the  instalments,  but  only,  according  to  the  terms  of 
the  award,  to  have  the  same  applied  towards  the  general 
reduction  of  the  debt  due  from  him*  And  the  defendants 
insisted  on  the  award,  and  claimed  the  same  benefit  thereof 
as  if  it  had  been  pleaded. 

An  injunction  had  been  granted  upon  the  coming  in  of 
the  answers.  Witnesses  were  examined  on  both  sides: 
the  accountant,  and  some  clerks  of  the  partnership,  being 
examined  on  the  part  of  the  plaintiff,  and  cross-examined 
by  the  defendants,  and  the  arbitrators  being  examined  on 
the  part  of  the  defendants.  The  general  result  of  the  evi- 
dence tended  to  shew,  that  the  accounts  made  out  by  the 
accountant,  and  laid  before  the  arbitrators,  were  made  from 
accounts  furnished  by  the  defendant,  John  Spencer,  but 
with  full  access  by  the  accountant  and  all  parties  to  the 
books.  And  that  the  omission  of  the  sums  arose  through 
mistake  or  inadvertence,  and  not  from  fraud  or  design. 

Martin,  II.,  and  Duckworth,  for  the  plaintiff. 

Treslove,  and  Temple,  for  the  defendants. 
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For  the  plaintiff  it  was  argued,  that  there  was  a  clear  Exck.  CfumEq 
mistake  on  the  part  of  the  arbitrators,  who  had  been  mis- 
led by  the  accounts  furnished  by  the  defendant,  John 
Spencer ;  and  that  if  the  arbitrators  had  known  the  real 
state  of  the  accounts,  they  would  have  made  a  different 
award.  That  merely  to  give  credit  to  the  plaintiff  for  his 
share  of  the  bad  debts  and  additional  good  debts  received 
by  John  Spencer,  would  not  be  just,  as,  instead  of  reliev- 
ing the  plaintiff,  it  would  benefit  the  defendants  by  acce- 
lerating the  payment  of  the  debt  due  to  them  from  the 
plaintiff. 

For  the  defendants  it  was  contended— -first,  that  the 
reference  being  of  all  matters  in  difference  or  dispute,  and 
the  award  having  been  acted  upon  by  all  parties,  every 
question  depending  between  them  was  determined,  and  the 
plaintiff  was  precluded  by  the  award  from  entering  into 
any  examination  of  the  accounts.  But  that  if  the  plaintiff 
was  not  so  precluded,  then,  that  the  utmost  he  could  be 
entitled  to  would  be  to  have  his  share  applied  towards  the 
general  reduction  of  the  debt  due  from  him,  and  not  to 
have  it  applied  towards  satisfaction  of  the  earlier  instaU 
ments,  or  in  reduction  of  any  of  the  instalments. 

The  Court  took  time  to  consider. 

Alexan  der,  L.  C.  B.— ( After  stating  the  facts  from  the  &b.  itk. 
pleadings).  There  is  not  the  least  suspicion  in  this  case 
that  there  was,  on  the  part  of  the  defendant,  John  Spencer, 
either  suggest io  falsi,  or  suppressio  vert.  The  books  and 
every  paper  appear  to  have  been  open  to  the  inspection  of 
the  plaintiff,  and  were,  in  fact,  examined  by  him,  so  far  as 
he  thought  it  necessary  or  material.  There  were,  however, 
it  is  now  admitted,  mistakes  in  those  accounts.  These  con- 
sist in  the  omission  of  two  sums,  one  of  477/.,  and  the  other 
of  14/.  5*.  from  the  firm  of  Rowlandson  and  Burra,  who 
appear  to  have  been  Manchester  warehousemen  in  London, 
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"  '  v     duce  of  goods  sold  by  them,  and  of  which,  as  it  has  been 
Spencer       suggested  by  the  defendant,  John  Spencer,  no  account  had 
Spencer.       then  been  rendered  by  these  agents.     John  Spencer  admits 
that  he  received  both  these  sums,  and  also,  that  he'received 
439/.  1  Is.  more  of  the  good  debts  than  it  appears  the  ar- 
bitrators estimated  them  at  when  they  made  their  award. 
These  several  sums  amount  together  to  930/.  16*.     The 
award  has  very  properly  made  a  provision  for  whatever 
the  defendant,  John  Spencer,  might  receive  in  respect  of 
dubious  debts.     lie  is  to  divide  them  between  the  parties 
in  the  several  proportions  specified.     It  is  clear,  that  any 
over  receipt  in'  respect  of  good  debts,  comes  within  the 
same  principle  as  a  receipt  on  account  of  the  dubious 
debts.     John  Spencer  says  he  has  so  treated  it.     That,  in 
fact,  he  has  accounted  for  all,  and  settled  the  accounts  ac- 
cording to  the  award.     The  plaintiff  is,  however,  entitled 
to  an  account  of  what  John  Spencer  has  received  in  respect 
of  good  debts  beyond  the  estimated  account ;  and  also  to 
an  account  of  what  John  Spencer  has  received  on  account 
of  the  dubious  debts.     But  as  the  probability  is,  that  no- 
thing will  be  coming  oil  that  account,,  to  prevent  the  right 
to  receive  the  instalments,  I  will  not  continue  the  injunc- 
tion; and  the  account,  if  taken,  must  be  at  the  hazard  of 
costs,  which,  as  well  as  the  costs  of  the  cause  to  this  time, 
must  be  reserved  until  after  the  Master  shall  have  made 
his  report. 
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HAWORTH  t\  HOLGATE  and  Others.  Saturday, 

April  26th. 

I  HIS  was  an  action  brought  by  die  plaintiff,  a  surgeon  Where,  in  a 

*  _        country  cause, 

and  apothecary,  against  the  defendants,  who  were  the  before  deciara- 
overseers  and  church-warden  of  the  township  of  Burnley,  l^t\oot  out  a  " 
to  recover  a  compensation  for  his  professional  attendance  «"»«"»?» to  stay 

*  r  proceedings 

upon  the  paupers  of  that  township  before  and  after  the  upon  payment 
month  of  April,  1827,  at  which  time  the  defendants  were  tnan  the  plain- 
appointed  to  their  respective  offices.  2£,«£T&i 

The  writ  was  served  upon  the  defendant?  on  the  21st  of  which  no  order 

was  made ;  and 

September,  and  the  notice  of  declaration  upon  the  6th  the  defendant 

of  November.     Upon  the  7  th  of  November,  the  defendants'  that'sum  into 

attorney  in  the  country  applied  to  the  plaintiff's  attorney  ^ourVa— ^? 

for  the  particular  of  the  plaintiff's  demand,  which  was  agent,  having  in 

furnished  on  the  following  clay,  and  amounted  to  the  sum  consulted  his 

of  35/.  15*.     A  summons  was  taken  out  upon  the  12th  ^ff9^ 

out  of  Court — 
Held,  that  the 

plaintiff,  not  having  been  guilty  of  fraud  or  vexation,  was  entitled  to  costs  up  to  the  time  at  which 

he  took  the  money  out  of  Court. 
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Exck.  of  Pleat,  of  the  same  month  to  stay  the  proceedings  in  the  action, 
~  '  v     upon  payment  of  the  sum  of  21 L  15*.,  together  with 
Haworth      the  costs  then  incurred ;  but  no  order  was  made,  the  plain- 
iiolgate.      **^s  agent  refusing  to  accede  to  those  terms,  until  he  had 
communicated  with  his  employer.     On  the  19th  of  No- 
vember, the  defendants'  agent  paid  into  Court  21/.  15*., 
and  pleaded  the  general  issue,  to  prevent  the  plaintiff  from 
signing  judgment,  which  sum  the  plaintiff  took  out  of 
Court  in  full  satisfaction  of  his  demand,  his  London  agent 
having  in  the  meantime  communicated  with  his  attorney 
in  the  country.     Costs  having  been  taxed  for  the  plaintiff 
up  to  the  time  at  which  he  took  the  money  out  of  Court, 
and  paid  by  the  defendants'  agent, 

Jervis  obtained  a  rule  to  shew  cause  why  the  Master 
should  not  review  his  taxation,  and  disallow  the  costs  in- 
curred by  the  plaintiff  since  the  12th  of  November,  on 
which  day  the  defendants  offered  to  pay  the  21/.  15*.,  with 
the  costs  then  incurred;  and  why  the  plaintiff  should  not 
pay  the  defendants'  costs  subsequent  to  that  time,  and  the 
costs  of  the  application. 

Alexander  shewed  cause. — There  are  three  cases  ex- 
actly in  point,  in  each  of  which  applications  like  the  pre- 
sent have  been  refused.  The  first  is  that  of  Burmester  v. 
Hilch(a),  in  which  the  Court  of  Kings  Bench  refused  to 
permit  the  defendants  to  pay  into  Court  the  debt  and  costs 
up  to  a  certain  day  after  the  action  brought  (thereby  ex- 
cluding the  costs  of  the  declaration  delivered),  upon  the 
ground  of  an  offer  to  pay  the  debt  and  costs  up  to  that 
period,  without  having  made  a  tender  before  action,  or  ob- 
taining the  common  rule  for  staying  proceedings  on  pay- 
ment of  debt  and  costs  up  to  the  time  of  the  application. 
In  that  case  the  Court  was  of  opinion,  that  a  practice  like 

(a)  13  East,  551. 
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the  present  would  occasion  great  vexation  and  uncer-  Eack.  of  pteai, 
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tainty  to  the  plaintiff;  as,  after  an  action  brought,  a  sura  „ 

might  be  tendered  to  the  plaintiff's  agent  in  town,  who  Haworth 
would  not  perhaps  be  apprised  of  the  exact  state  of  his  holoate. 
client's  demand  in  the  country ,  and  so  must  either  stay  his 
proceedings  till  he  could  be  satisfied  of  it,  which  in  many 
cases  might  answer  the  defendant's  purposes  of  delay,  or  * 
proceed  at  the  risk  of  losing  his  costs  by  an  application 
like  the  present.  This  instance  of  the  mischief  likely  to 
ensue  from  this  innovation  in  practice,  is  precisely  similar 
to  the  circumstances  of  the  present  case.  In  Gibbon  v. 
Copeman(a),  the  defendant's  attorney  offered  to  pay  a 
certain  sum  less  than  the  demand,  and  the  costs  of  the 
writ  before  the  declaration  was  served,  which  was  refused 
by  the  plaintiff's  attorney,  who  alleged  that  his  client  was 
entitled  to  a  larger  sum.  After  the  declaration  was  de- 
livered, the  defendant  applied  to  the  Court  of  Common 
Pleas  to  stay  the  proceedings  in  the  action  upon  payment 
to  the  plaintiff  of  the  sum  first  offered  and  the  costs  of 
the  writ,  if  that  sum  were  accepted  by  the  plaintiff  in 
full  satisfaction  of  his  demand;  and,  if  not,  that  that  sum 
might  be  struck  out  of  the  declaration,  the  plaintiff  paying 
the  costs  of  the  application.  But  the  Court  refused  to 
make  any  order,  unless  it  could  be  shewn  that  the  money 
was  actually  tendered,  or  that  the  declaration  was  deliver- 
ed for  the  purpose  of  enhancing  the  costs.  All  the  au- 
thorities were  cited,  and  the  reason  and  principle  of  each 
decision  was  fully  canvassed  in  the  case  of  Carr  v.  Smy- 
tkie*(b).  There  the  plaintiff,  who  was  an  attorney,  sued 
for  21/.  17*.  lid.,  and  previously  to  the  delivery  of  the 
declaration,  the  defendant  took  out  a  summons  to  stay 
proceedings  on  payment  of  15/.  and  the  costs  then  in- 
curred, which  the  plaintiff  refused  to  accept,  and  delivered 
his  declaration.     Subsequently  the  plaintiff  took  the  15/. 

(a)  5  Taunt.  840.  (b)  3  B.  &  B.  168. 
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Erch.  of  Pleas,  out  of  Court  in  full  satisfaction  of  his  demand,  and  taxed 

v  *8g8'  „  his  costs;  and  the  Court  of  Common  Pleas  refused  to  or- 

HAwohTn  ^er  ^e  taxation  of  costs  to  be  reviewed,  so  as  to  allow  the 

„    r-  defendant  the  costs  incurred  between  the  summons  and 

HOLOATE. 

the  taking  of  the  money  out  of  Court.  From  these  au- 
thorities this  general  rule  may  be  collected,  that  the  Courts 
will  not  depart  from  the  ordinary  course,  unless  a  strong  case 
be  made  out  to  shew  an  intentional  vexation,  and  an  endea- 
vour to  enhance  expense  on  the  part  of  the  plaintiff.  Vex- 
ation cannot  be  presumed  in  any  case,  much  less  in  this,  in 
which  there  is  no  evidence  of  a  tender  having  been  made 
in  the  country,  nor  even  of  an  offer  to  pay  the  money  there, 
although  abundant  time  for  that  purpose  had  elapsed  be- 
tween the  commencement  of  the  action  and  the  delivery  of 
the  declaration.  On  the  contrary,  it  is  evident,  from  the 
delivery  of  the  particular  of  the  plaintiff's  demand  without 
the  formality  of  a  Judge's  order,  that  the  plaintiff's  attor- 
ney was  anxious  to  avoid  all  unnecessary  expense,  and 
conducted  himself  throughout  with  the  utmost  fairness 
towards  the  defendants. 

Jervis,  in  support  of  the  rule. — Applications  like  the 
present  must  depend  upon  the  particular  circumstances  of 
each,  and  cannot  be  cited  as  authorities  for  a  general  rule. 
Carr  v.  Smythies,  was  decided  upon  the  result  of  the  facts 
before  the  Court,  which  differed  in  every  respect  from 
those  of  the  present.     There  the  debt  was  of  long  standing, 
and  frequent  applications  had  been  made  to  the  defendant, 
who  had  as  frequently  promised  payment.     This  action  is 
against  public  officers,  who  are  not  responsible  in  their  in- 
dividual capacity,  and  who,  having  been  in  office  for  part 
of  the  time  only  over  which  the  plaintiff's  demand  extends, 
were  not  liable   to   the  full  claim,  and   were,  therefore, 
justified  in  paying  a  part  only  into  Court.     No  complaint 
is  made  of  the  sum  being  inadequate  to  the  just  demand  of 
the  plaintiff.     But  the  authorities  are  not  uniform  upon 


EASTER  TERM,  9  GEO.  IV.  261 

this  subject,  and  the  case  of  James  v.  Raggett  (a),  the  Exeh.  of  Pleas, 
latest  decision  in  the  King's  Bench,  supports  the  present  ~  '  ^ 

application.  That  was  an  action  to  recover  two  several  Haworth 
sums  of  money,  one  a  balance  upon  a  cash  banking  ac-  holoate. 
count,  and  the  other  the  interest  alleged  to  be  due  in  re- 
spect of  money  left  by  the  plaintiff  in  the  hands  of  the 
defendants  as  country  bankers.  A  summons  had  been 
taken  out  to  stay  the  proceedings  on  payment  of  the  former 
sum,  and  costs,  which  both  parties  attended,  and  the 
plaintiff's  attorney  refused  to  stay  the  proceedings  upon 
payment  of  that  sum.  The  plaintiff's  attorney  afterwards 
proceeded  in  the  action,  and  delivered  a  declaration  con- 
taining the  common  counts,  and  a  count  for  interest;  upon 
which  the  defendant  pleaded,  and  paid  the  former  sum 
into  Court  upon  all  the  counts  except  that  for  interest. 
This  sum  the  plaintiff's  attorney  took  out  of  Court,  and 
the  Master  taxed  his  full  costs.  An  application  was  after- 
wards made  to  review  the  taxation,  and  allow  the  de- 
fendant his  costs  subsequent  to  the  summons,  which  the 
Court  thought  reasonable  and  consistent  with  justice;  and 
directed  that  the  costs  incurred  by  the  defendant,  subse- 
quently to  the  summons,  should  be  deducted  from  those  due 
to  the  plaintiff  before  that  time.  That  case  is  precisely  in 
point  with  the  present.  Here  both  parties  having  attended 
the  summons  by  their  agents,  who  must  be  presumed  to 
know  the  claim  of  their  principals ;  and  the  sum  originally 
offered  having  been  accepted  without  objection,  after  the 
defendants  have  been  put  to  additional  unnecessary  ex- 
pense, it  is  fit  that  the  plaintiff  should  pay  all  costs  incurred 
since  the  offer  was  made. 

Hullock,  B. — It  appears  to  me  that  there  is  no  ground 
whatever  for  this  application.  All  the  cases,  with  the  ex- 
ception of  the  one  cited  by  the  counsel  for  the  defendants, 

(«)  2  B.  &  A.  776. 
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Erck.  of  Pleat,  for  which  decision  no  sufficient  reason  is  stated  by  the 
v^^^^.L/     reporters,  in  some  of  which  the  authorities  have  been  fully 
Haworth      considered,  establish  this  general  rule: — That,  to  fix  the 
Holoatb.      plaintiff  with  the  costs  incurred  subsequently  to  a  sum- 
mons to  stay  the  proceedings  in  an  action  upon  the  pay- 
ment of  a  sum  of  money,  which,  having  been  refused  in  the 
first  instance,  is,  after  further  proceedings,  taken  out  of 
Court,  some  ground  of  vexation  and  oppression  must  be 
shewn.     Were  the  present  rule  to  be  made  absolute,  and 
the  Court  to   countenance   such   applications,  it   would 
supersede  the  necessity  of  making  a  tender  before  action 
brought.     I  do  not  say  that  Courts  ought  not  to  inter- 
fere under  any  circumstances,  for  undoubtedly  the  strict 
rule  of  practice  must  yield  to  cases  of  manifest  vexation; 
but  vexation  cannot  be  inferred  and  must  be  clearly  shewn. 
But  is  there  any  thing  in  this  case  to  induce  the  Court  to 
depart  from  the  ordinary  course?     An  action  having  been 
brought  in  London  by  a  plaintiff  who  resides  in  the  coun- 
try, a  summons  is  taken  out  in  London  to  stay  the  proceed- 
ings in  the  action  upon  payment  of  a  sum  less  than  the 
demand,  together  with  the  costs  then  incurred,  in  full  sa- 
tisfaction of  the  plaintiff's  claim.     This   the  plaintiff's 
agent  in  London  refuses  to  accept;  and,  in  the  meantime, 
it  becomes  necessary  for  the  defendants  to  take  some  step 
in  the  cause,  in  order  to  prevent  the  plaintiff  from  obtain- 
ing interlocutory  judgment,  and  accordingly  they  plead, 
and  pay  into  Court  the  sum  which  they  originally  offered. 
By  this  time  the  agent  in  London  has  received  instructions 
from  his  principal,  and  elects  to  take  the  money  out  of 
Court  rather  than  incur  additional  expense.     What  is 
there  in  these  circumstances  which  renders  the  proceeding 
vexatious  or  unusual?     It  is  nothing  more  than  the  ordi- 
nary case  of  paying  money  into  Court;  and  it  was  natural 
that  the  agent  should  consult  his  principal  before  he  elected 
to  abandon  his  action  upon  receiving  a  sum  less  than  that 
originally  claimed.     If  this  rule  were  made  absolute,  it 
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would  raise  a  question,  in  every  case  in  which  money  is   Exch.  of  Pleas, 
paid  into  Court,  with  respect  to  the  costs  subsequently     v       ~  '  ^ 
incurred.     The  vexation,  if  there  be  any,  is  on  the  part  of      Hawortu 
the  defendants;  and  I  think  the  rule  should  be  discharged 
with  costs. 

Vaugiiak,  B. — I  am  of  the  same  opinion.  The  case  of 
James  v.  Raggett  is  distinguishable  from  the  present.  In 
that  case  the  action  was  for  two  demands  distinct  from  each 
other,  a  tender  of  the  first  had  been  made  and  refused,  but, 
having  afterwards  been  paid  into  Court,  was  accepted  by 
the  plaintiff.  To  the  second  he  shewed  by  his  conduct  that 
be  bad  no  claim ;  and  there  is  a  great  difference  between  the 
acceptance  of  a  sum,  less,  probably,  than  the  just  demand, 
to  avoid  delay  and  expense,  and  the  commencement  of  an 
action  upon  a  claim  totally  unfounded.  Last  v.  Benton  (a) 
is  not  unlike  the  case  now  before  the  Court.  There  the 
Court  of  Common  Pleas  held  that,  unless  it  were  shewn 
that  the  plaintiff  had  been  guilty  of  fraud  and  vexatious 
conduct,  and  had  thereby  prevented  the  defendant  from 
making  a  regular  tender,  it  could  not  consider  an  offer  like 
the  present  equivalent  to  a  tender,  nor  interfere,  unless  a 
case  of  intentional  vexation  upon  the  part  of  the  plaintiff 
were  made  out.  No  fraud  or  vexation  is  shewn  to  exist 
in  this  case ;  no  circumstances  to  differ  it  from  the  ordinary 
practice,  and  no  reason  why  the  plaintiff  should  be  bur- 
dened with  these  costs. 

Alexander,  L.C.B.,  and  Garrow,  B.,  expressed  the 
same  opinion;  and  the  rule  was 

Discharged  with  costs. 

(a)  2  Marsh.  478. 
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upon  the  grou»d 
•f  the  verdict 
being  againit  the 
rvUence. 


Saturday,.  Bevan  v.  Jones,  Gent.,  one.  &C. 

April  26M. 

TheOortwm  ASSUMPSIT  for  work  and  labour.  Plea;  the  general 
daiBMeTareU'  *S8Ue>  ^he  action  was  commenced  in  the  Great  Sessions 
few  jot,  enter-    for  the  county  of  Denbigh;  and,  at  the  trial,  the  Jury 

flehi  a  motion  for 

•  new  trial  in  •    found  a  verdict  for  the  plaintiff,  damages  182. 

Wtlch  cause, 
leoroimd 

Jervis,  J.9  now  moved  for  a  rule  to  shew  cause  why  that 
verdict  should  not  be  set  aside,  and  a  new  trial  had,  upon 
the  ground  of  the  verdict  being  against  the  weight  of  evi- 
dence; and  contended,  that  the  words  of  the  act  of  Parlia- 
ment, 5  Geo.  4.,  c.  106(a),  which  conferred  upon  the  su- 
perior Courts  the  power  of  granting  new  trials  in  actions 
commenced  in  Wales,  did  not  extend  to  engraft  upon  such 
cases,  the  rule  applicable  to  causes  in  the  superior  Courts, 
where  the  verdict  was  against  the  evidence,  and  the  da* 
mages  below  20/. 

The  Court  was  of  opinion  that  the  practice  extended 
alike  to  every  ease,  and  tlie  rule  was 

Refused  (&)» 


(«)  Section  2,  enacts,  «  That  it 
shall  and  may  be  lawful  for  any 
party  or  parties,  who  shall  be  dis- 
satisfied with  any  verdict  given  or 
obtained,  or  nonsuit  entered  against 
him,  her,  or  them,  in  any  action 
which  shall  have  been  tried  in  any 
of  the  said  Courts  of  Great  Sessions, 
to  apply  by  motion  to  any  of  the 
Courts  of  King's  Bench,  Com- 
mon Pleas,,  or  Exchequer,  sitting  m 
Banco,  for  a  rule  to  shew  cause  why 
a  new  trial  of  such  action  should 
not  be  granted,  or  nonsuit  set  aside 
and  a  new  trial  granted,  or  a  verdict 
entered  for  the  plaintiff  or  defend- 
ant, or  a  nonsuit  entered,  as  the 


case  iimy  be,  in  the  seme  manner** 
hath  been  usually  heretofore  done 
in  actions  depending  is  the  said 
Courts,  and  tried  at  Nisi  Prhu,hc; 
and  that  thereupon  it  shall  and  may 
be  lawful  for  the  said  Courts  to 
grant  such  rule,  and  proceed  to 
hear  and  determine  the  merits  of 
the  same,  in  such  manner  and  form 
as  hath  been  heretofore  done  in  ac- 
tions depending  in  the  said  last- 
raeationed  Courts,  &c. 

(h)  The  Court  of  %'i  Bench 
decided  the  same  point  in  the  same 
way,  in  the  case  of  Thomas  v.  Davia\ 
upon  the  motion  of  Mr.  John  JBwras, 
E.T.1&28. 
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Exch.  of  Pleat, 
1828. 


Jones,  Clerk,  v.  Ellis  and  Others.  Saturday, 

May  3rd. 

I  HIS  was  an  action  of  trespass  for  breaking  and  enter-   The  perpetual 
ing  the  chapel  of  the  plaintiff,  destroying  the  pews,  and  2«t!d  paro^*" 
carrying  away  and  converting  the  materials.     The   de-  j***1  ^JF^7 
fendants  pleaded,  first,  the  general  issue — Not  Guilty;  possesion 
secondly,  that  the  chapel  was  the  soil  and  freehold  of  the  maintain  trei- 
Rev.  R.  B.  Clough,  as  whose  servants  they  justified;  and  {^J^J!!^ 
several  other  pleas,  upon  which  no  question  arose.  the  chapel  and 

At  the  trial  which  took  place  at  the  Great  Sessions  for  pewi. 
Flintshire,  before  Warren,  C.  J.,  it  appeared  in  evidence,  warden % apa. 
that  the  plaintiff  was  the  perpetual  curate  of  the  chapelry  j^hWJhbap€^ 
of  Tryddyn,  within  the  parish  of  Mold,  of  which  parish  the  tue  o(  hU  office, 
Rev.  R.B.  Clough  was  the  vicar;  that  the  chapel  had  been  enter  the  chapel 
duly  augmented  by  the  governors  of  Queen  Amies  bounty,  ^^Jmm* 
by  deed,  to  which  the  vicar  of  Mold,  the  curate  of  Tryddyn,  the  consent  of 

;  ,.  ,  ,  ,    the  perpetual 

the  ordinary,  and  patron  were  parties;  that  it  contained  curate. 
a  font;  that  burials,  marriages,  and  christenings  were  there 
celebrated;  and  that  the  plaintiff,  as  perpetual  curate,  was 
entitled  to  the  surplice  fees,  and  one  sixth  part  of  the  small 
tithes  within  the  chapelry.  It  appeared  also,  that  one  of 
the  defendants,  Ellis,  was  chapel-warden  when  the  tres- 
pass was  committed,  which  consisted  in  the  pulling^down 
of  a  pew  erected  in  the  body  of  the  chapel. 

Upon  these  facts  it  was  contended  by  Temple,  Corbett, 
and  Hughes,  as  counsel  for  the  defendants,  that  no  action 
could  be  maintained  by  the  plaintiff:  first,  because  he  had 
no  possession  whereon  to  maintain  the  action,  that  being 
in  the  vicar  of  the  principal  parish ;  and,  secondly,  that, 
even  were  his  possession  sufficient  to  entitle  him  to  main- 
tain an  action  against  a  wrong-doer,  the  chapel-warden 
had  the  care  and  control  of  the  pews,  and  a  right  to  enter 
the  chapel  at  his  pleasure.     These  objections  were  over- 

t  2 
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tech.  of  Pleat,  ruled  by  the  learned  Judge,  who  gave  the  defendants  leave 

to  move  to  enter  a  nonsuit,  the  Jury  having  found  a  ver- 
dict for  the  plaintiff. 

In  Michaelmas  Term  last  a  rule  nisi  was  obtained, 
pursuant  to  the  leave  of  the  learned  Judge,  upon  the 
grounds  mooted  at  the  trial;  against  which 

Jervis,  J.,  shewed  cause.     With  reference  to  the  first 
question,  it  will  be  necessary  to  advert  to  the  distinction 
which  exists  between  chapels  of  ease  and  parochial  cha- 
pelries.     It  may  be  doubtful  what  interest  the  vicar  of  the 
principal  parish  has  in  a  chapel  of  ease,  but  it  is  clear 
that  he  has  none  in  a  parochial  chapelry.     By  the  com- 
mon law  the  possession  of  the  church  is  in  the  parson, 
Stocks  v.  Booth  (a),  Mainwaring  v.  Giles  (b),  which  rule 
would  confer  the  freehold  on  the  impropriator  and  not  on 
the  vicar.     If  a  chapel  has  parochial  rights,  as  clerks,  war- 
dens, &c,  rites  of  divine  service,  as  baptism,  sepulture, 
&c. ;  and  the  inhabitants  have  a  right  to  them  there  and 
elsewhere ;  and  the  curate  has  small  tithes,  and  surplice 
fees,  and  an  augmentation,  all  which  requisites  exist  in 
this  case,  it  is  a  perpetual  curacy,  and  the  curate  is  not 
removeable  at  pleasure.     But  chapels  of  ease  are  merely 
ad  libitum,  and -have  no  parochial  rights:  therefore,  on 
the  union  of  two  parishes,  one  is  frequently  ^deemed  the 
parish  church,  and  the  other  a  parochial  chapelry,  but  not 
a  chapel  of  ease.  Attorney-General  v.  Brereton(c).     But 
even  were  this  a  chapel  of  ease,  and  the  curate  originally 
removeable  at  pleasure,  the  deed  of  augmentation,  which 
is  in  the  usual  form,  puts  this  question  beyond  doubt.    By 
that  deed  to  which  the  vicar  of  Mold  is  a  party,  he  abso- 
lutely relinquishes  all  right  to  the  nomination  of  the  per- 
petual curate  of  this  chapelry.     And  although  it  may  be 

(a)  1  T.  R  430.         (b)  5  B.  &  A.  361.         (r)  2  Ves.  425. 
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undoubted,  that  if  a  chapel  of  ease  be  erected,  the  incum-  Exrk.  of  Pleas, 

1828 

bent  of  the  mother  church  is  entitled  to  nominate  the  mi- 
nister,  yet  he  may,  by  deed,  relinquish  that  right,  Dixon 
v.  Kershaw  (a),  and  may  by  that  means  bind  his  successor, 
if,  as  in  this  case,  the  patron  and  ordinary  concur  in  that 
deed  (6).  It  may,  however,  be  contended,  that  the  provi- 
so of  the  statute  1  Geo.  1,  st.  2,  c.  10,  s.  5,  gives  to  the 
vicar  of  the  mother  church  an  interest  in  augmented  chap- 
els, by  continuing  to  him  the  cure  of  souls.  This  proviso 
can  only  be  construed  with  reference  to  the  preceding  sec- 
tion to  which  it  applies  (c).     The  bounty  was  intended  to 


(«)  Amb.  532. 

(*)  Co.  Lit.  300  b;    1  Kyd.  on 
Corp.  109. 

(c)  Section  4. " '  And  whereas  her 
said  late  Majesty's  bounty  to  the 
poor  clergy  was  intended  to  extend 
not  only  to  parsons  and  vicars,,  who 
came  in  by  presentation  or  collation, 
institution  and  induction,  but  like- 
wise to  such  ministers  who  came  in 
by  donation,  or  are  only  stipendiary 
preachers  or  curates  officiating  in 
any  church  or  chapel  where  the 
liturgy  and  rites  of  the  church  of 
England  as  now  by  law  established, 
are  and  shall  be  used  and  observed, 
most  of  which  are  not  corporators, 
cor  have  any  legal  succession,  and, 
therefore,  are  incapable  of  taking  a 
grant  or  conveyance  of  such  perpe- 
tual augmentation  as  is  agreeable  to 
her  said  late  Majesty's  gracious  in- 
tentions; and  in  many  places  it 
would  be  in  the  power  of  the  im- 
propriator, donor,  parson,  or  vicar, 
to  withdraw  the  allowance  now  or 
heretofore  paid  to  the  curate  or  mi- 
nister serving  a  cure,  or,  in  case  of 
a  chapel ry,  the  incumbent  of  the 
mother  church  might  refuse  to  em- 


ploy a  curate,  or  permit  a  minister 
duly  nominated  or  licensed  lo  offi- 
ciate in  such  augmented  chapel, 
and  might  officiate  there  himself, 
and  take  the  benefit  of  the  augmen- 
tation, though  his  living  be  above 
the  value  of  those  which  are  in- 
tended  to  be  first  augmented  :*  Be 
it  therefore  enacted,  That  all  such 
churches,  curacies  or  chapels,  as 
shall  at  any  time  hereafter  be  aug- 
mented  by  the  governors  of  the 
bounty  of  Queen  Anne  for  the  aug- 
mentation or  maintenance   of  the 
poor  clergy,  shall  be  and  are  hereby 
declared  and  established  to  be,  from 
the  time  of  such  augmentations, 
perpetual  cures  and  benefices,  and 
the  ministers  duly  nominated  and 
licensed  thereunto,  and  their  sue- 
cessors  respectively,  shall  be  and  be 
esteemed  in  law  bodies  politic  ami 
corporate,  and  shall  have  perpetual 
succession,  by  such  name  and  names 
as  in  the  grant  of  such  augmenta- 
tion shall  be  mentioned ;  and  shall 
have  a  legal  capacity,  and  are  here- 
by enabled  to  take  in  perpetuity  to 
them  and  their  successors,  all  such 
lands,  tenements,  tithes,  aud  here- 
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Exch.  oj  PUast  apply  to  all  ministers,  many  of  whom,  not  being  corpora- 
tors, were  incapable  of  taking  in  succession;  such  .were, 
therefore,  erected  into  corporations,  and  the  proviso  was 
added  to  protect  in  such  cases  the  rights  of  patrons.  But 
this  could  not  apply  to  a  parochial  chapelry,  the  curate  of 
which  was,  before  this  enactment,  a  corporator,  and  capa- 
ble of  taking  in  succession.  It  seems  clear,  therefore,  that 
the  plea  of  liberum  tenementum  in  the  vicar  was  not  sop- 
ported,  and  that  the  action  was  properly  brought  in  the 


ditaments,  as  shall  be  granted  unto, 
or  purchased  for  them  respectively 
by  the  said  governors  of  the  bounty 
of  Queen  Anne  for  the  augmenta- 
tion or  maintenance  of  the  poor 
clergy,  or  other  persons  contribut- 
ing with  the  said  governors  as  be- 
nefactors, any  law  or  statute  to  the 
contrary  notwithstanding;  aud  that 
the  impropriators,  or  patrons  of  any 
augmented  churches,  or  donatives 
for  the  time  being  and  their  heirs, 
and  the  rectors  and  vicars  of  the 
mother  churches  whereto  any  such 
augmented  curacy  or  chapel  doth 
appertain,    and     their  successors, 
shall  be  and  are  hereby  utterly  ex- 
cluded from  having  or  receiving  di- 
rectly or  indirectly  any  profit  or  be- 
nefit by  such  augmentation,  aud 
shall,  from  time  to  time  and  at  all 
times  from  and  after  such  augmen- 
tation, pay  and  allow  to  the  minis- 
ters officiating  in  any  such  aug- 
mented church  and  chapel  respec- 
tively such  annual  and  other  pen- 
sions,   salaries,    and    allowances, 
which  by  ancient  custom  or  other- 
wise of  right,  and  not  of  bounty, 
ought  to  be  by  them  respectively 
paid  and  allowed,  and  which  they 
might  by  due  course  of  law,  before 


the  making  of  this  act,  have  been 
compelled  to  pay  or  allow  to  the 
respective  ministersofficiatingtbere, 
and  such  other  yearly  sua  or  al- 
lowance as  shall  be  agreed  upon  (if 
any  shall  be)  between  the  said  go- 
vernors and  such  patron  or  impro- 
priator, upon  making  the  augmen- 
tation, and  the  same  axe  and  shall 
be  hereby  perfectly  vested  in  the 
ministers .  officiating  in  such  aug- 
mented church  or  chapel  respec- 
tively, and  their  respective  sooces- 


7* 


SOTS 

Section  5. "  Provided  always,  that 
no  such  rector  or  vicar  of  such  mo- 
ther church,  or  any  other  ecclesias- 
tical person  or  persons  having  cure 
of  souls,  within  the  parish  or  place 
where  such  augmented  church  or 
chapel  shall  be  situate,  or  his  or 
their  successors,  shall  hereby  be  di- 
vested or  discharged  from  the  same; 
but  the  cure  of  souls,  with  all  other 
parochial  rights  and  duties  (such 
augmentation  and  allowances  to  the 
augmented  church  or  chapel  as  afore- 
said, only  excepted),  shall  hereafter 
be  and  remain  in  the  same  state, 
plight,  and  manner,  as  before  the 
making  of  this  act,  and  as  if  this  act 
had  not  been  made.*' 
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name  of  the  plaintiff,  who,  being  in  possession,  need  not,  e*cH.  of  Pleas, 

1  QQQ 

against  a  wrong-doer,  shew  any  further  title.  Graham 
v.  Peai(a)9  Kenrick  v.  Taylor  (6),  Burton  v.  Bateman(c), 
Ashley  v.  Trekleion  (<*)• 

The  second  point  arises  under  the  general  issue,  and  it 
is  contended  that  the  chapel-warden  has  the  control  of 
the  seats,  a  joint  possession  of  the  chapel  with  the  curate, 
and,  under  that  right,  he  and  the  other  defendants  as  his 
servants  are  justified  in  entering  the  chapel.  Although, 
to  a  limited  extent,  the  chapel-wardens  may  have  the  dis- 
position of  the  pews,  yet  they  have  no  right  to  remove 
them,  much  less  to  enter  the  chapel  wrongfully  for  any 
purpose.  No  action  can  be  maintained  by  a  chapel- 
warden  for  an  injury  done  to  a  pew,  for  the  freehold  is  in 
the  parson,  and  he  alone,  or  the  curate  who  is  in  posses- 
sion, has  a  remedy  at  law.  "  If,"  says  Sir  Simon  Degge(e)9 
"  any  persons  of  their  own  heads  shall  presume  to  build 
any  seat  in  the  church,  without  license  of  the  ordinary,  or 
consent  of  the  minister  and  churchwardens,  or  in  any  in- 
convenient place,  or  too  high,  it  may  be  pulled  down  by 
order  from  the  bishop  or  his  archdeacon,  or  by  the  church- 
wardens, by  the  consent  of  the  parson;  for  the  freehold  of 
the  church,  and  all  things  annexed  to  it,  are  in  the  parson; 
and,  therefore,  if  any  presume  to  cut  or  pull  down  any  seat 
annexed  to  the  church,  the  parson  may  have  an  action  of 
trespass  against  the  wrong-doer  (though  he  formerly  set  it 
up),  if  he  do  it  without  the  parson's  consent,  or  order  from 
the  ordinary.*'  It  is  clear,  that  chapel-wardens  have  no 
interest  in  the  church,  and  it  may  be  doubted  whether 
they  have  any  control  over  the  pews.  Mr.  Justice  Black- 
stone  (f),  speaking  of  church-wardens,  says,  "  As  to  lands, 
and  other  real  property,  as  the  church,  &c,  they  have  no 
sort  of  interest  therein;  but  if  any  damage  is  done  thereto, 

(tf)  1  East,  244.  (ci)  3  Lev.  73. 

(6)  1  Will.  326.  (e)  C.  12. 

(e)  1  Sid.  88. 201.  (J)  1  Com.  394. 


Ellis. 
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Exch.  of  Pica*,  the  parson  only,  or  ticar,  shall  have  the  action."  In  the 
~  '  ,  King  v.  Hickman  (a),  the  defendant  was  indicted  for  steal- 
ers *ng  'ea^  from  a  church,  which  was  laid  in  the  first  count 
to  be  the  property  of  the  vicar;  in  the  second,  of  the 
church-wardens;  and  in  the  third,  of  the  parishioners.  The 
defendant  having  been  convicted,  the  judges,  upon  consulta- 
tion, held  that  the  indictment  was  good  upon  the  first  count. 
The  disposal  of  the  seats  in  the  nave  of  the  church  apper- 
tained at  common  law  to  the  bishop  of  the  diocese  (6); 
and  it  is  said  that  a  custom  for  churchwardens  to  place  and 
displace  persons  in  their  pews  is  bad.  Brabin  v.  Trede- 
man(c).  So  far  from  having  a  control  over  the  church, 
the  church-wardens  cannot,  even  by  custom,  erect  a  monu- 
ment in  a  church  without  the  consent  of  the  rector  or  or- 
dinary. Beckwith  v.  Harding  (d\ 

Temple  and  Corbctt,  in  support  of  the  rule. — It  was  not 
necessary  for  the  chapel-warden  to  put  his  title  upon  the 
record ;  for  if  he  have  the  entire,  or  even  a  joint  posses- 
sion of  the  pew  with  the  plaintiff,  no  action  of  trespass 
can  be  maintained  against  him,  and  the  objection  may  be 
taken  under  the  general  issue.  It  is  laid  down  that 
church-wardens  may  maintain  trespass,  or  other  action 
possessory,  against  any  who  wrongfully  take  the  bells, 
books,  or  other  goods  of  the  church ;  for  though  the  pro- 
perty is  in  the  parishioners,  the  custody  and  possession 
belong  to  them  (e).  The  things  enumerated  are  put  as 
instances  only :  for,  in  like  manner  as  they  are  provided  by 
the  parishioners,  the  pews  are  repaired  by  them,  and  for 
the  same  reason  are  in  the  custody  and  possession  of  the 
church-wardens,  their  representatives.  The  ordinary  has 
a  superior  disposition  of  the  pews,  but  in  the  absence  of  a 


•  a)  2  E.  P.  C.  593  (</;  1  B.  &  A.  508. 

;/.)  2  Rol.  Abr.  238.  (<•)  Com.  Dig.  Exgiise.  (F  3);  1 

(<■)  2  Rol.  Rep.  24.  Rol.  Abr.  83. 
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faculty,  the  church-wardens  have  the  control  over  them.  Exck.  of  Pleas, 
In  Fuller  v.  Lane  (a),  Sir  John  Nichott  observes,  that "  by  v  18^8*  ^ 
the  general  law,  and  of  common  right,  all  the  pews  in  a  JoNES 
parish  church  are  the  common  property  of  the  parish;  E  v' 
they  are  for  the  use,  in  common,  of  the  parishioners,  who 
are  all  entitled  to  be  seated,  orderly  and  conveniently,  so 
as  best  to  provide  for  the  accommodation  of  all.  The 
distribution  of  seats  rests  with  the  church-wardens,  as  the 
officers,  and  subject  to  the  control  of  the  ordinary.  Nei- 
ther the  minister,  nor  the  vestry,  have  any  right  whatever 
to  interfere  with  the  church-wardens  in  seating  and  ar- 
ranging  the  parishioners,  as  often  erroneously  supposed : 
at  the  same  time,  the  advice  of  the  minister,  and  even 
sometimes  the  opinions  and  wishes  of  the  vestry,  may  be 
fitly  invoked  by  the  church-wardens,  and,  to  a  certain  ex- 
tent, may  be  reasonably  deferred  to  in  this  matter."  In 
Jarrott  v.  Steele  (6),  the  same  learned  Judge  observes, 
"  that  the  possession  of  the  church  is  in  the  minister 
and  the  church-wardens;  that  no  person  has  a  right  to 
enter  it,  when  it  is  not  open  for  divine  service,  except  with 
their  permission  and  under  their  authority;  and  that 
pews  already  erected  cannot  be  pulled  down  without 
the  consent  of  the  minister  and  churchwardens,  unless 
after  cause  shewn  by  a  faculty,  or  license  from  the  ordina- 
ry/' The  same  principle  was  recognized  in  Pettman  v. 
Bridger  (c) ;  and  in  Parham  v.  Templar  (d),  it  was  held 
that  if  a  curate  act  contrary  to  the  church-wardens  in  the 
removal  of  a  pew,  the  curate  may  be  proceeded  against 
by  the  church-wardens,  for  the  curate  has  no  authority  to 
alter  the  seats.  Although  these  cases  may  not  be  autho- 
rities that  ihe  possession  is  entire  in  the  church- ward  ens, 
they  clearly  establish,  at  least,  a  joint  possession,  which  is 
sufficient  to  bar  the  present  action. 

The  deed  of  augmentation,  by  which  the  vicar  of  Mold 

(<i)  2  Addams,  425.  (c)  1  Phil.  523. 

lb)  3  Phil.  169.  («/)  3  Phil.  526. 
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£n*.  tf  PUtut  relinquishes  bis  right  of  nomination  in  favour  of  the  bishop, 

shews  that  the  chapel  was  originally  in  the  vicar  of  Mold, 
as  a  chapel  of  ease.  He  could  not  dispossess  himself  of 
more  than  the  augmentation;  and,  by  the  express  provi- 
sions of  the  statute,  the  cure  of  souls  remained  in  him. 
The  case  of  Dixon  v.  KersJkaw,  clearly  establishes  the 
right  of  the  incumbent  of  the  mother  church  to  nominate 
the  minister  to  chapels  of  ease,  unless  there  be  a  special 
agreement  to  the  contrary,  which  gives  a  compensation  to 
the  incumbent  of  the  mother-church.  No  compensation 
is  contended  to  have  passed  in  this  case ;  antl  without  it 
such  an  abandonment  of  right  cannot  be  supported 
against  the  successor.  The  nomination  to  even  parochial 
chapelries  may  be,  and  in  this  case,  if  this  be  such,  was  ia 
the  incumbent  of  the  mother  church.  Attorney-General  v. 
Brcreton(a).  He  cannot  legally  have  relinquished  his  right, 
and  therefore,  by  the  express  provisions  of  the  statute, 
having  the  cure  of  souls,  he  is  to  be  considered  in  as  fiiM 
possession  of  the  chapel,  as  if  no  augmentation  had  been 
granted. 

Cur.  adv.  vulL 

Alexander,  L.  C.  B.,  after  stating  the  pleadings  in  the 
case,  now  delivered  the  judgment  of  the  Court: — The 
questions  which  have  been  debated  in  this  case  are,  whe- 
ther the  plaintiff  has  in  him  a  title  to  maintain  this  action 
of  trespass  against  any  body,  and  especially  against  the 
defendants;  and  whether  the  right  to  the  soil  and  freehold 
of  the  chapel  is  in  the  person  in  whom  the  defendants  have 
alleged  it  to  be.  We  are  of  opinion  that  the  plaintiff,  as 
perpetual  curate,  has  in  him  a  sufficient  possession  of  the 
church  to  enable  him  to  maintain  trespass,  and  that  the 
issue  on  the  soil  and  freehold  is  properly  found  against  the 
defendants. 

In  support  of  the  second  plea,  nothing  more  was  in  evi- 

(/i)  2  Vcs.  425. 
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denee  than  that  Mr.  Clough  was  the  vicar  of  the  parish  of  *****  •/  Pi***> 
Mold,  within  which  this  chapel  is  situated.  It  appeared 
further,  that  they  christened,  married,  and  buried  in  this 
chapel.  What  the  defendants  have  to  maintain,  there- 
fore, is,  that  a  vicar  has,  by  the  general  law,  or  by  the 
presumption  of  the  law,  in  him  the  freehold  and  quasi  in- 
heritance of  all  the  land  on  which  any  church  or  chapel 
within  the  parish  is  erected,  and  of  the  building  erected 
on  it.  Whoever  recollects  the  history  of  vicarages,  will 
feel  how  difficult  it  must  be  to  maintain  this  proposition, 
unless,  in  support  of  it,  some  act  of  the  Legislature,  or 
some  course  of  decision  could  be  cited.  Originally,  vicars 
were  the  mere  servants  of  the  monastery,  to  which  the 
rectory  was  appropriated,  and  had  no  rights  whatso- 
ever, A  statute  of  Edward  III.  («),  gave  them  a  right  to 
bring  an  action  for  the  recovery  of  land  which  had  been 
given  to  their  vicarages  in  alms.  A  statute  of  Richard 
II.  (4),  enacted  that  in  every  appropriation  to  be  made  in 
future,  there  should  be  a  provision  for  a  vicar.  But  no  act 
that  has  been  cited,  nor  any  that  I  have  been  able  to  find, 
affects  to  confer  upon  the  vicar  the  freehold  of  such  cha- 
pels as  may  exist  within  the  parish.  The  general  language 
is,  that,  by  the  common  law,  the  church,  church-yard,  and 
glebe,  belong  to  the  parson.  Whether  this  language  ex- 
tends to  the  freehold  of  a  chapel  built  in  ease  of  the  mo- 
ther church,  it  does  not  seem  necessary  to  this  cause  to 
decide.  It  is  sufficient  to  say  that  it  gives  a  more  plausi- 
ble claim  to  the  impropriator,  who  I  believe  to  be  the 
bishop,  than  to  the  vicar.  Two  cases  have  been  cited  on 
this  part  of  the  argument.  The  Attorney- General  v. 
Brereton,  which  proves  only  that  a  vicar  may  have  the 
right  of  nomination  to  a  perpetual  and  parochial  curacy, 
and  that  whether  he  has  or  has  not  depends  upon  circum- 
stances; and  Dixon  v.  Kershaw,  reported  by  Ambler,  from 

(a)  14  Ed.  3,  c.  17.  (6)  15  R.  2,  c.  6. 
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Etch,  of  picas,  which  it  appears  to  have  been  Lord  Norikingtons  opin- 
ion, that  the  incumbent  of  a  parish,  having  the  cure  of 
souls,  had  primd  facie  a  right  to  nominate  the  curate  to  a 
chapel  of  ease.  It  does  not  appear  to  me  that  either  of 
these  propositions  aid  the  defendants  in  establishing  that 
the  soil  and  freehold  of  this  chapel  is  in  the  vicar  of  the 
parish.  We  are  of  opinion,  therefore,  that  this  issue  was 
properly  found  against  the  defendants. 

The  Court  being  of  opinion,  without  referring  to  any  doubt 
as  to  the  freehold,  that  the  plaintiff,  as  perpetual  curate,  has 
a  sufficient  possession  of  the  chapel  to  maintain  trespass 
against  wrong-doers :  the  only  remaining  point  to  be  con- 
sidered, is,  whether  the  chapel-warden  was,  under  the  cir- 
cumstances, justified  in  what  he  did;  which  question  is  rais- 
ed by  the  general  issue.  Admitting  that  the  plaintiff  has  a 
possession  of  the  chapel,  the  defendants  contend  that  they 
have  a  joint  possession  with  him,  and  that,  therefore,  no 
action  can  be  maintained  by  him  against  them.  In  sup- 
port of  this  argument  cases  are  cited  from  the  ecclesias- 
tical reports,  which  certainly  shew,  that  in  the  opinion  of 
the  Judges  of  those  Courts,  the  church-wardens  have  some 
right  to  interfere  in  the  allotment  of  the  pews  in  the  church, 
as  between  the  parishioners.  The  general  principle  and 
foundation  of  this  opinion  is  stated  in  his  judgment  by  Sir 
John  Nicholl,  in  one  of  the  cases  cited,  viz.,  in  Pettman  v. 
Bridges y  in  these  words: — By  the  general  law,  and  of 
common  right,  all  pews  belong  to  the  parishioners  at  large, 
for  their  use  and  accommodation ;  but  the  distribution  of 
scats  among  them  rests  with  the  ordinary,  and  as  the 
church-wardens  are  the  officers  of  the  ordinary,  they  are 
to  place  the  parishioners  according  to  their  rank  and  sta- 
tion ;  but  they  are  subject  to  the  control  of  the  ordinary, 
if  any  complaint  should  be  made  against  them. 

Such  is  the  nature  and  right  of  the  churchwardens  in 
the  pews  of  the  church;  and  although,  in  another  case 
cited  for  the  same  purpose,  and  in  other  cases,  the  same 
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a 

Judge  rests  upon  the  authority  of  church-wardens  in  the  Exch.  of  Pleas, 

.  1828 

allotment  of  pews,  as  against  mere  strangers  asserting  a  *  „ 

claim  by  violence,  we  must  explain  his  language  by  what        Jones 
he  himself  stated  to  be  the  posture  and  foundation  of  that        Ellis. 
authority;  and  if  we  do  that,  we  cannot  understand  him 
to  have  decided,  by  these  cases,  that  the  churchwardens   . 
have,  as  against  the  incumbent  of  a  church  or  chapel,  a 
joint  possession  of  it,  so  as  to  disable  him  from  maintain- 
ing trespass  against  them  for  acts  of  violence  similar  to 
what  was  proved,  or  rather  admitted,  in  this  case. 

We  are  therefore  of  opinion,  that  the  verdict  should  not 
be  disturbed ;  and  that  the  rule  should  be 

Discharged. 


Friday, 

Hockin,  Clerk  t\  Reece,  Clerk.  May  16M, 

ISSUE  was  joined  in  this  cause,  in  Easter  Term,  1821,  The  rule  requir- 
notice  of  trial  was  given,  and  the  cause  was  then  taken  tto  ofproceed- 
down  to  the  Assizes  to  be  tried,  but  was  referred;  since  >ngt*<«« «<*«*- 

'  tend  to  a  motion 

which  time  no  steps  had  been  taken  by  either  party,  until  for  judgment  as 

„      .  in  case  of  anon- 

the  present  Term,  when  Alexander  moved  for  judgment  gUiu 
as  in  the  case  of  a  nonsuit. 

Rumbally  for  the  plaintiff,  opposed  this  rule,  because 
the  defendant  had  not  given  a  Term's  notice  of  his  inten- 
tion to  proceed,  which  he  contended  he  was  bound  to  do, 
by  the  rules  of  the  Court.  He  admitted,  that  in  the 
Courts  of  King  8  Bench  and  Common  Pleas,  no  notice  was 
necessary  before  a  motion  for  judgment  as  in  the  case  of  a 
nonsuit ;  but  urged,  that  the  reason  for  that  decision,  to  be 
found  in  the  case  of  Manby  v.  Wortley  (a),  viz.  that  the 
rule  of  Court,  13  Geo.  2,  requiring  notice,  was  previous 
to  the  statute  14  Geo.  3,  c.  17,  which  gave  the  remedy, 

(a)  2YV.B1.  1223. 
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Brtk.  tf  Pim,  did  not  apply  to  this  Court,  the  rule  of  which  was  made  in 
vJfJJL,     Trinity  Term,  86  &  27  Geo.  8,  (a). 

Hocus 

*"  Alexander;  in  support  of  the  rule,  cited  die  cases  of 

Doe  v.  Moses  (c),  and  TheoboU  ▼.  Crickmore(<f)9  in  which 
the  Court  of  King's  Bench  held,  that  the  plaintiff  was  not, 
on  motions  for  judgment  as  in  case  of  a  nonsuit,  entitled 
to  the  benefit  of  the  rule. 


The  Court  thought,  that  the  practice  of  all  the  Courts 
ought,  in  this  particular,  to  be  assimilated;  and,  upon  the 
authority  of  the  cases  cited,  made  the  rule 

Absolute. 


(m)  It  is  ordered — That  from  and 
after  the  first  day  of  Michaelmas 
Term,  1753,  in  all  causes  in  which 
there  have  been  no  proceedings  for 
four  Terms,  exclusive  of  the  Term 
in  which  the  last  proceeding  was 
had,  the  party  who  desires  to  pro- 
ceed again,  shall  give  a  Terra's 
notice  to  the  other,  of  his  intended 
proceeding ;  and  such  notice  shall 
be  given  before  the  Essoign  day  of 


the  fifth,  or  other  subsequent  Term : 
and  that  a  Baron's  summons,  if  no 
order  be  made  thereupon,  shall  not 
be  deemed  a  proceeding ;  but  a  no- 
tice of  trial,  though  afterwards  coun- 
termanded, shall  be  deemed  a  pro- 
ceeding within  the  rule. 

(r)  5  T.  R.  634. 

(</)  2B.&A.594;  SLC.lChh. 
317. 


Friday, 

Where  the  no- 
tice of  executing 
a  writ  of  inquiry 
was  served  upon 
the  defendant 
personally,  and 
not  upon  his  at- 
torney or  clerk 
in  Court,  the  ser- 
vice was  held  to 
be  insufficient. 


Brooks  r.  Till. 

J)  Y  a  rule  of  this  Court,  made  in  Hilary  Term,  39  Geo. 
3,  it  is  ordered — That,  from  and  after  the  last  day  of  that 
Term,  all  notices  of  trial,  and  of  the  execution  of  writs  of 
inquiry,  be  given  by  the  attornies,  or  side  clerks  of  the  of- 
fice of  pleas  in  this  Court,  in  causes  instituted  there,  and 
be  entered  in  the  book  of  orders  kept  in  such  office;  and 
a  written  notice  of  all  such  entries  shall  be  left  at  the  seat, 
in  the  said  office,  of  the  attornies  #r  clerk  in  Court  con- 
cerned for  the  defendant,  or  at  his  chambers,  or  place  of 
residence. 
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In  this  case,  the  notice  to  execute  the  writ  of  inquiry  Etch.  </  Pims, 

1 ft  2  ft 

had  been  served  upon  the  defendant  personally,  and  not, 
in  the  terms  of  the  rule,  upon  his  attorney  or  clerk  in 
Court;  whereupon,  after  the  damages  had  been  assessed 
before  the  Sheriff,  in  the  absence  of  the  defendant,  a  rule 
was  obtained,  calling  upon  the  plaintiff  to  shew  cause  why 
the  inquisition  should  not  be  set  aside  for  irregularity. 

Ludlow,  Serjt.,  shewed  cause  against  the  rule,  upon  the 
authority  of  Kmbbtv.  Hopcrqft(a),  in  which  case  no  no- 
tice was  served  upon  the  defendant's  attorney,  but  a  notice 
was  sent  by  letter  to  the  defendant's  residence  in  the  coun- 
try, forty-two  miles  from  the  place  at  which  the  writ  of  in- 
quiry was  executed,  and  the  Court  decided  that  the  ser- 
vice was  sufficient.  He  referred  to  a  former  rule  (fi)  of 
this  Court,  by  which  it  was  ordered — That,  in  case  of 
judgment  being  signed  against  the  defendant  for  not  plead- 
ing within  the  time  specified  in  the  notice  to  plead,  on  the 
declaration  filed  de  bene  esse,  at  the  return  of  process, 
where  no  imparlance  hath  been  granted,  the  plaintiff  may 
give  notice  of  executing  a  writ  of  inquiry,  either  by  deli- 
vering a  notice  in  writing  to  such  defendant,  his  attorney, 
or  clerk  in  court,  or  by  leaving  the  same  at  his  last  or 
most  usual  place  of  abode;  and  contended,  that  it  dis- 
tinctly recognised  a  service  like  the  present. 

Tomlinson,  contra,  urged,  that  the  case  cited  was  no 
reason  for  departing  from  the  terms  of  the  former  rule, 
which  were  distinct  and  positive,  and  could  not  be  over- 
ruled by  any  authority  less  than  an  act  of  Court. 

Alexander,  L.  C.  B. — The  rule  is  in  the  clearest  and 
most  distinct  terms,  and  requires,  not  only  that  the  notice 
should  be  entered  in  the  books,  but  that  it  should  be 

(«)  10  Price,  147.  (6)  IW.T.  5  Goo.  *. 
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Exeh.  of  Pleas,  served  on  the  attorney  or  clerk  in  Court.      The  latter 

course  has  not  been  pursued  in  this  case,  and  in  my  opin- 
ion we  ought  not,  because  the  Court  has  once  mistaken 
the  rule,  to  persist  in  that  misconception,  contrary  to  what 
is  the  clear  and  obvious  intention  of  the  order.  I  think 
this  rule  should  be  made  absolute. 


Brooks 

r. 

Till. 


Hullock,  B. — If  the  case  cited  were  sustained  to  its 
full  extent,  the  rule  of  Court  would  become  a  mere  dead 
letter ;  for  what  is  there  required  need  not  be  done,  if 
what  has  been  done  in  this  case  be  sufficient.  The  Court 
of  Kings  Bench  settled  the  practice  in  this  respect,  in  the 
case  of  Hodges  v.  Perkins  (a),  and  ordered,  that,  for  the 
future,  notice  of  writs  of  inquiry  should  be  given  to  the 
agent  in  town,  and  not  to  the  attorney  in  the  country. 
The  same  reason  applies  in  this  Court  for  the  like 
practice. 


The  other  Barons  concurred. 


Rule  absolute. 


(«)  3  East,  568. 


Beed  r.  Blandford. 

ASSUMPSIT  for  money  had  and  received,  and  the  usu- 
al money  counts.  Plea,  the  general  issue.  —  At  the  trial, 
which  took  place  before  Mr.  Justice  Park,  at  the  Lent 
Assizes,  1827,  for  Hampshire,  it  appeared  in  evidence, 


Friday, 
May  9th. 

Where  the  mas- 
ter and  part 
owner  of  a  ves- 
sel agreed  to 
purchase  the 
moiety  of  his 

having  paid  the  that  the  plaintiff  was  the  master  and  part  owner  of  the 

^^t*!he  vessel  cal,ed  the  '«*«"»»  of  which  the  plaintiff  and  John 
title  deeds,         Blandford,    the  brother  of  the  defendant,    were  in  the 

which  he  depo- 

sitedwasecuri-  year  1817  registered  owners.     In  that  year,  John  Bland- 

ty  with  a  third 
person,  had  the 

entire  possession  of  the  vessel  given  up  to  him,  hut  his  partner  afterwards  refused  to  execute  a  bill  of 
sale,  or  refund  the  money: — Held,  that  an  action  lor  money  had  and  received  would  not  lie  to  re- 
cover the  purchase  money,  a*  the  parties  could  not  he  restored  to  their  original  situation. 
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ford's  moiety  was  assigned,  by  indorsement  on  the  regis-  Exeh*  ^^leas* 
try,  to  Isaac  Blandford,  the  son  of  the  defendant,  who  .'-^ 

advanced  the  purchase-money;  and  in  the  year  1824,  a  Beed 
bill  of  sale,  purporting  to  be  in  consideration  of  23)1.  but  blandford. 
upon  which  no  money  passed  at  the  time,  of  the  moiety  of 
Isaac  Blandford,  was  executed  by  him  to  his  father,  the 
defendant.  In  the  year  1824,  the  plaintiff  entered  into  a 
verbal  agreement  with  the  attorney  of  the  defendant  for 
the  purchase  of  his  moiety,  at  the  sum  of  140/.,  which  it 
was  stipulated  should  be  paid  on  the  day  following  the 
agreement,  when  the  bargain  was  to  be  completed.  On 
the  day  on  which  the  money  was  to  be  paid,  the 
defendant's  attorney  was  from  home,  but  left  written  in- 
structions how  the  business  was  to  be  arranged  between 
the  parties,  of  which  the  following  is  a  copy:  — 

"  Deliver  to  Beed  the  bill  of  sale  from  John  Blandford 
to  Isaac  Blandford,  and  the  assignment  from  Isaac  Bland- 
ford to  Thomas  Blandford,  on  Seed's  paying  120/.,  and 
giving  a  note  of  hand,  on  stamp,  in  these  words:"  Here 
followed  the  form  of  a  promissory  note  to  the  defendant,  at 
six  months,  for  20/. 

"  Out  of  the  120/.,  give  Thomas  Blandford  30/.,  and 
pay  the  remaining  90/.  into  Grant's  bank,  to  the  credit  of 
my  account. 

"  Do  not  part  with  the  deeds  to  any  person  until  the 
120/.  be  paid,  and  the  promissory  note  is  given  by  Beed. 

"  If  the  man  who  lends  Beed  the  money  wants  a  secu- 
rity, he  can  hold  the  deeds  till  I  return  home,  or  he  can 
get  a  proper  security  prepared." 

Pursuant  to  these  instructions  the  plaintiff  paid  to  an 
agent  of  the  defendant's  attorney  1 10/.,  and  gave  a  pro- 
missory note  for  the  balance  of  30/.,  when  the  papers  were 
delivered  to  him,  and  pledged  by  him  as  a  security  for  the 
money.     The  note  was  subsequently  paid.     From  this 

VOL.  II.  u 
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**c*-ofPUas,  time  the  plaintiff  had  the  possession  of  the  vessel,  but 

having  in  vain  applied  to  the  defendant  and  his  attorney 
for  a  bill  of  sale  of  the  moiety  of  the  vessel  which  he  con- 
tracted to  purchase,  or  for  a  return  of  the  money,  he 
brought  the  present  action,  to  recover  from  the  defend- 
ant the  sum  of  120/.  as  money  paid.  It  was  proved, 
by  the  defendant's  witnesses,  that,  after  the  contract, 
Isaac  Blandford  was  joint  owner  of  the  vessel,  until 
his  death,  and  that  the  defendant  was  his  administrator. 
Upon  which  it  was  contended  by  the  counsel  for  the  de- 
fendant— first,  that  the  money  was  advanced  by  the 
plaintiff  on  behalf  of  Isaac  Blandford,  and  that  the  action 
should  have  been  brought  against  the  defendant,  as  his 
representative:  and  secondly,  that  the  action  for  money 
had  and  received  could  only  lie,  where  the  consideration  had 
totally  failed,  and  the  parties  could  be  reinstated  in  their  for- 
mer situation,  which  could  not  be  in  this  case,  where,  from 
the  time  of  the  contract,  the  defendant  had  had  no  participa- 
tion in  the  profits  of  the  vessel;  and  that,  at  all  events,  the 
deeds  delivered  to  the  plaintiff  ought  to  have  been  tender- 
ed to  the  defendant  before  the  action  was  brought.  The 
learned  Judge  left  the  first  question,  as  a  question  of  fact, 
to  the  Jury ;  who  found,  that  the  money  had  been  paid 
to  the  defendant  by  the  plaintiff  on  his  own  behalf.  He 
over-ruled  the  second  objection;  and  the  Jury  having 
found  a  verdict  for  the  plaintiff,  the  learned  Judge  gave 
the  defendant  leave  to  move  to  enter  a  nonsuit,  if  this  Court 
should  think  his  direction  wrong. 

In  Easter  Term,  1827,  Selwyn  obtained  a  rule  to  shew 
cause  why  the  verdict  should  not  be  set  aside,  and  a  non- 
suit entered.  He  urged,  that  this  action  could  only  be 
sustained  upon  the  contract  being  rescinded,  which  it 
could  not  be,  unless  it  were  rescinded  in  toto,  and  the  par- 
ties restored  to  their  former  situation ;  that,  in  this  case, 
there  had  been  an  immediate  occupation,  and  a  part 
execution    of  the    agreement,   which  was   incapable   of 


Blandford. 
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being  rescinded;  and  he  relied  upon  the  case  of  Hunt  E*ek.  of  Pleas, 
v.  Silk  (a),  as  an  authority  for  that  doctrine.  '   * 

Beed 

Williams,  C.  F.,  and  Manning,  shewed  cause. —  Before  v. 

the  negotiation  for  the  purchase  of  the  defendant's  moie- 
ty, the  plaintiff  was  master  and  part  owner  of  the  vessel, 
in  which  former  character  he  had  the  control  of  the  ves- 
sel, being  accountable  to  the  defendant  for  the  moiety  of 
the  profits.     The  defendant  may  therefore,  if  this  verdict 
be  established,  be  placed  in  his  former  situation,  and  re- 
cover from  the  plaintiff  a  moiety  of  the  profits  since  the 
contract  was  entered  into.     But  there  was  no  evidence  that 
the  occupation  was  beneficial  to  the  plaintiff,  and  no  pre- 
sumption can  be  raised  upon  that  point,  for  it  is  clear,  that 
considerable  expenses  must  have  been  incurred  during 
the  time.     In  Giles  v.  Edwards  (b),  the  defendant  agreed 
to  sell  to  the  plaintiff  all  his  cord  wood  then  growing,  at 
11*.  6J.  per  cord,  ready  cut,  which  the  plaintiff  was  to 
pay  for  in  March,  1792,  and  the  defendant  was  to  cut, 
cord,  and  clear  from  off  the  premises  by  the  Michaelmas  fol- 
lowing.    The  custom  of  the  country  was,  for  the  seller  to 
cut  off  the  boughs  and  trunks,  and  cord  the  wood,  and  for 
the  buyer  to  re-cord  it,  after  which  it  became  his  proper- 
ty.    In  March,  1792,  the  plaintiff  paid  twenty  guineas  on 
account,  and  the  defendant  having  corded  ten  only  out 
of  sixty  cords  which  were  cut,  half  a  cord  of  which  the 
plaintiff  had  re-corded,  and  measured  the  rest,  and  neg- 
lecting to  cord  the  remainder  of  the  wood,  the  plaintiff 
gave  notice  of  rescinding  the  contract,  and  brought  an  ac- 
tion for  money  had  and  received,  to  recover  back  what 
bad  been  paid.     It  was  there  objected,  as  in  this  case, 
that  the  plaintiff  should  have  brought  a  special  action 
on  the  case,  for  the   non-performance  of  the  contract, 
but  Lawrence,  J.,  before  whom  it  was  tried,  over-ruled 
the  objection,  on  the  ground,  that,  as  it  was  the  defend- 
Ca)  5  East,  449.  (6)  7  T.  R.  181. 

U  2 
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Exch.  of  plea*,  ant's  own  fault  that  the  contract,  which  was  entire,  was 
18*8  ,  not  executed,  the  plaintiff  might  recover  back  the  money 
which  he  had  paid,  the  consideration  having  failed,  which 
direction  was  approved  of  by  the  Court.  So  in  this  case, 
the  contract  was  entire,  the  money  was  to  be  paid  for  the 
purchase  of  the  vessel,  which  was  not  complete  until  the  bill 
of  sale  had  been  executed.  Without  averring  perform- 
ance on  his  part,  the  defendant  could  not  have  sued  the 
plaintiff  for  the  purchase  money.  The  money  having  been 
paid  upon  the  faith  of  the  agreement,  which  has  not  been 
fulfilled  by  the  defendant,  the  plaintiff  has  paid  it  without 
consideration,  and  may,  in  this  form  of  action,  recover  it 
back.  Hunt  v.  Silk  is  perfectly  reconcileable  with  this 
case:  there  the  parties  could  not  be  reinstated  in  their 
original  situation,  for  in  that  case  the  plaintiff  had  occu- 
pied the  house,  and  the  parties  could  not  be  put  in  the 
same  state  in  which  they  were  before  the  occupation. 
The  occupation  in  this  case  is  but  incidental  to  the  sale, 
and  where  the  object  of  the  contract  is  sale,  and  not  occu- 
pation, the  contract  may  be  rescinded.  The  deposit  of 
the  deeds  was  contemplated  by  the  sale,  and  it  was  not 
necessary  to  tender  them  back  after  the  plaintiff  bad  re- 
fused to  refund  the  money.  But  if  the  contract  was  void 
ab  initio ,  the  case  of  Hunt  v.  Silk  cannot  apply.  At  the 
time  of  the  contract,  the  register  title  to  the  vessel  was  in 
Isaac  Blandford,  and  the  defendant  had  no  legal  interest 
in  the  vessel,  of  which  he  could  dispose.  He  therefore 
entered  into  an  agreement  which  he  was  unable  to  per- 
form ;  and  the  plaintiff  may  recover  back  his  money  in 
this  form  of  action,  and  is  not  bound  to  declare  specially 
upon  the  agreement.  In  Farter  v.  Nightingale  (a),  the 
defendant  agreed  with  the  plaintiff  to  sell  him  his  interest 
in  a  public  house,  recited  by  the  agreement  to  be  eight  years 
and  a  half.  The  plaintiff  having  paid  the  deposit,  it  was 
discovered  that  the  defendant  had  only  an  interest  of  six 
years  in  the  premises;  upon  which  the  plaintiff  refused  to 

(a)  2  Esp.  639. 
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accept  the  assignment,  and  brought  his  action  for  money  Exch.  of  Pleas, 
had  and  received,  to  recover  the  deposit.     It  was  contend-     ^     c^  *  ^ 
ed,  that  the  action  was  misconceived,  and  should  have  been         Reed 

brought  in  special  assumpsit;  but  Lord  Kent/on  held,  that  blandiord. 
the  plaintiff  might  consider  the  contract  at  an  end,  and 
maintain  an  action  for  money  had  and  received. 

Selwyn  and  Carter,  contra,  were  stopped  by  the  Court. 

Alexander,  L.  C.  B This  was  an  action  of  assump- 
sit, for  money  had  and  received,  brought  by  the  plaintiff 
against  the  defendant,  to  recover  the  money  paid  by  the 
former  to  the  latter,  as  the  consideration  for  the  purchase 
of  the  moiety  of  a  vessel,  upon  the  ground  of  that  con- 
tract having  been  rescinded.  In  order  to  sustain  an  ac- 
tion in  this  form,  it  is  necessary  that  the  parties  should, 
by  the  plaintiff's  recovering  the  verdict,  be  placed  in  the 
same  situation  in  which  they  originally  were  before  the 
contract  was  entered  into.  The  plaintiff  has,  by  his  inter- 
mediate occupation,  derived  the  profits  of  the  vessel:  if 
he  has  not,  he  might  have  done  so;  and  it  is  impossible  to 
say  what  the  defendant  might  have  made  had  he,  during 
the  time,  had  any  control  over  it.  Under  these  cir- 
cumstances, it  cannot  be  said,  that  the  situation  of  the 
parties  has  not  been  altered;  and  that,  by  the  plaintiff's 
recovering  in  this  action,  their  original  position  may  be 
restored.  Besides  this,  the  defendant's  title  deeds  have 
been  deposited  by  the  plaintiff  as  a  security  for  the  money 
advanced  to  him.  How  could  the  defendant,  in  this  re- 
spect, be  restored  to  his  original  situation  by  this  action  ? 
He  is  at  the  mercy  of  the  defendant  for  his  title  deeds,  JalL*^ff 
and  cannot  recover  them  by  any  process  in  this  cause.  I 
think  the  objection  is  unanswerable,  and  that  the  rule  for 
a  nonsuit  must  be  made  absolute. 

Hullock,  B.  —  I  am  of  the  same  opinion.  This  case 
cannot  be  distinguished  from  that  of  Hunt  v.  Silk,  with 
which  decision  I  am  perfectly  satisfied. 
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Exck.  of  PUas,       Vaughan,  B. — Both  the  law  and  justice  of  this  case  are 

with  the  defendant ;  for  it  would  be  manifest  injustice  to  per- 
mit the  plaintiff  to  have  possession  both  of  the  ship  and  title 
deeds,  and  to  recover  the  purchase  money  also.  The  de- 
cision in  Hunt  v.  Silt  lays  down  a  very  clear  and  just  rule 
in  these  cases:  if  the  circumstances  be  such,  that,  by  re- 
scinding the  contract,  the  rights  of  neither  party  are  injur- 
ed, in  that  case,  if  one  contracting  party  will  not  fulfil  his 
part  of  the  engagement,  the  other  may  rescind  the  contract, 
and  maintain  his  action  for  money  had  and  received,  to  re- 
cover back  what  he  may  have  paid  upon  the  faith  of  it. 
Giles  v.  Edwards  does  not  impeach  this  doctrine,  for 
there  the  parties  were  restored  to  their  original  situation; 
for  which  reason  that  authority  does  not  at  all  apply  to 

the  present  case. 

Rule  absolute. 


cause. 


Jtfondow, 
May  19/A.  DOE  dem.  CoOPER  V.  RoE. 

Affidavit*  of  the  Jt  OLLETT  having  obtained  a  rule  to  shew  cause  why  the 
rations  in  eject-  judgment  signed  in  this  case,  and  the  writ  of  possession 
s^ombefore the  *ssueu'  thereon,  should  not  be  set  aside  for  irregularity,  up- 
•ttorney  in  the    on  the  ground  that  no  declaration  in  ejectment  had  been 

served  upon  the  tenant  in  possession,  and  that  the  affidavit 
of  service  was  sworn  before  the  attorney  in  the  cause — 

Williams,  C.  F.y  who  shewed  cause,  established  by  affi- 
davit, that  the  declaration  had  been  served,  and 

The  Master  certified  that,  by  the  practice  of  the  Court, 
affidavits  of  the  service  of  process  might  be  sworn  before 
the  attorney  in  the  cause ;  which  rule  applied  to  the  ser- 
vice of  declarations  in  ejectment,  which  were  in  the  nature 
of  process. 

Upon  an  affidavit  of  merits,  and  the  payment  of  costs, 
the  tenants  in  possession  were  let  in  to  defend. 
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Exch.  of  Pleas, 
1828. 

Trotter  r.  Harris. 

I^ASE  for  the  disturbance  of  a  ferry.     The  first  count  ltutuffideotfor 

.of  the  declaration  stated,  that  the  plaintiff  was  possessed  jjj^1  toi^he 

of  a  certain  ancient  ferry  for  foot  passengers  upon  and  *M in  P088?" 

over  the  river  Thames,  (stating  the  termini),  taking  for  the  at  the  time  the 

j  o        \  a  i      /»  cauM  of  action 

carnage  and  conveyance  ot  such  passengers  over  the  terry,  tccrued,  to  en- 
a  certain  reasonable  freight  or  ferryage,  to  wit,  lrf.  for  ^"j^ 
each  person,  and  that  the  defendant  wrongfully  conveyed  turn  on  the  caae 

r  .  .  T  i  for  the  dbturb- 

persons  over  and  across  the  river  upon  that  part  where  anceofit 
the  plaintiff's  ferry  was.     The  second  count  alleged  the  0f  ^h^-Tve** 
injury  to  have  been  committed  near  to  the  ferry.     The  y«tr8» the  Jury 
third  omitted  the  amount  of  the  ferryage ;  and  the  fourth,  that  a  ferry  had 
with  that  exception,  was  the  same  as  the  second.     Plea —  a  Avariationin 

Not  Guilty.  *e  «nount  of 

J  ferryage  will  not 

At  the  trial,  which  took  place  before  Garrow,  B.,  at  the  avoid  the  fran- 

ohit* 

Middlesex  Sittings,  in  Michaelmas  Term,  it  was  proved, 
on  the  behalf  of  the  plaintiff,  that  the  plaintiff's  landlord, 
and  those  under  whom  he  claimed,  had  let  the  ferry- 
house  for  a  period  of  thirty-five  years  to  several  tenants, 
who  had,  with  the  house,  occupied  the  ferry  in  question, 
and,  amongst  others,  to  the  defendant,  who  held  it  from 
1813  to  1825;  and  that  during  that  time  only  one  instance 
of  interruption,  and  that  for  a  month  or  two  only,  had  oc- 
curred, except  by  the  defendant,  who  having  been  turned 
out  of  possession  of  the  ferry  in  the  year  1825,  plied  for 
hire  close  to  the  ferry,  for  which  an  action  was  brought 
against  him  by  the  plaintiff's  landlord,  and  he  suffered 
judgment  by  default.  For  the  defendant  witnesses  were 
called,  who  proved  interruptions  of  the  ferry  at  intervals, 
some  seventy-five,  and  some  forty  years  back,  some  of  which 
were  persisted  in  notwithstanding  remonstrances,  but 
others  were  discontinued.  It  appeared  also,  that  the  toll 
had  been  raised  from  a  halfpenny  to  a  penny,  within  living 
memory.     Upon  these  facts  it  was  contended,  that  the 
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Bxeh.  of  Pleas,  plaintiff  was  bound  to  prove  his  title  to  the  ferry,  which, 

|  Q49Q 

„  being  a  flower  of  the  crown,  must  have  existed  beyond 
Trotter  legal  memory,  and  be  bottomed  in  a  royal  grant  to  convey 
Harm?.  a  Tlght  to  the  plaintiff.  The  learned  Judge  left  the  ques- 
tion of  possession  to  the  Jury,  and,  as  the  verdict  was 
about  to  be  delivered,  it  was  further  objected,  that  the  dif- 
ference in  the  toll  would  affect  the  right;  which  the  learn- 
ed Judge  over-ruled,  and  a  verdict  was  entered  for  the 
plaintiff. 

A  rule  to  shew  cause  why  that  verdict  should  not  be 
set  aside  and  a  new  trial  had,  was  obtained  by  Taunton, 
upon  both  the  points  made  at  the  trial ;  against  which 

Jervis  and  Thesiger,  shewed  cause.  An  action  for  the 
disturbance  of  a  franchise  is  a  mere  possessory  action,  in 
which,  against  a  wrong-doer,  the  plaintiff  is  bound  only 
to  prove  a  possessory  title.  Blissett  v.  Hart  (a),  was  like 
this,  an  action  on  the  case  for  disturbing  the  plaintiff  in 
the  possession  of  a  ferry,  where  it  was  resolved  that  it  was 
sufficient  for  the  plaintiff  to  declare  on  his  possession  only, 
without  stating  a  seisin  in  fee ;  this  being  an  action  against 
a  wrong-doer  for  disturbing  the  plaintiff  in  his  right,  and 
not  an  action  for  toll,  or  duty.  In  Peter  v.  Kendall (b), 
it  was  objected,  that  the  plaintiff  had  not  supported  the 
allegation  in  his  declaration,  by  proving  the  ferry  to  be  an 
ancient  ferry.  But  it  was  held  to  be  sufficient  to  support 
the  action,  to  prove  a  possession  of  the  ferry,  which  had 
existed  for  a  long  period  of  time.  An  admission  by  parol 
of  the  existence  of  the  ferry  would  have  been  strong  evi- 
dence against  the  defendant,  but  the  record  of  the  judg- 
ment is  much  stronger,  although  that  is  not  conclusive. 
But  assuming  that  it  was  necessary  to  shew  a  prescriptive 
title,  there  was  evidence  of  a  continued  usage  for  a  length 
of  years,  from  which  the  Jury  might  presume  it.     It  was 

(a)  Willes,  503.  (/>)  6B.&C.  703. 
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a  question  for  the  Jury,  and  properly  left  to  them  as  such.   E*ch.  of  Pleas, 
Upon  the  second  point  aLso,  Peter  v.  Kendall  is  an  express  > 

authority.     It  was  there  objected,  that  some  fixed  and  de-       Trotter 
terminate  toll  must  be  proved ;  but  this  was  over-ruled,  it       Harris. 
being  unnecessary  for  the  plaintiff  to  allege  in  his  declar- 
ation any  specific  sum  for  passage  money ;  and  what  need 
not  be  alleged,  need  not  be  proved. 

Taunton,  (and  Corny  n  was  with  him),  in  support  of  the 
rule.  The  cases  cited  are  no  authorities  for  contending 
that  the  proof  may  fall  short  of  the  allegation  contained  in 
the  declaration.  This  is  described  as  an  ancient  ferry, 
and  so  far  from  any  proof  of  antiquity  or  of  right,  it  is  clear, 
from  the  whole  evidence,  that  the  possession  has  been 
uniformly  disputed.  There  is  a  great  difference  between 
this  and  a  private  easement.  The  latter  may  be  acquired 
by  individuals  by  possession  without  grant  or  prescription; 
but  it  is  otherwise  of  a  ferry,  fair,  or  market,  which  can 
only  be  by  prescription,  bottomed  on  a  royal  grant. 
Churchman  v.  Turnstul(a).  For  this  reason  it  is,  that 
tolls  cannot  be  acquired  by  twenty  years  possession,  or 
without  evidence  of  great  antiquity  to  found  the  presump- 
tion of  prescription,  and  that  it  had  its  commencement  by 
royal  licence.  The  foundation  of  the  second  objection  has 
been  mis-conceived :  it  was  not  urged  in  destruction  of  the 
toll,  but  as  cogent  evidence  of  the  whole  being  founded  in 
usurpation.  In  cases  of  this  description,  the  greatest  sus- 
picion arises  from  a  variation  in  the  toll.  So,  in  the  case 
of  moduses,  a  variation  in  the  amount  is  always  felt  as  a 
circumstance  of  difficulty.  But  the  evidence  of  the  plain- 
tiff's possession  of  the  ferry  was  very  slight,  the  ferry-house 
would  confer  no  right  to  the  ferry,  which,  being  an  incor- 
poreal hereditament,  could  only  be  demised  under  seal, 
and  the  lease  should  have  been  produced. 

(a)  Hard.  162. 
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Exeh.  of  Pieut       Alexander,  L.  C.  B.— I  am  disposed  to  agree  m  much 

that  has  been  urged  by  the  counsel  for  the  defendant,  but 
I  cannot  concur  in  his  construction  of  the  evidence.  I 
agree  that  the  commencement  of  a  ferry  must  be  by  royal 
grant  or  licence  from  the  Crown,  and  that  the  grant  must 
be  shewn,  or  such  evidence  of  ancient  user  must  be  ad- 
duced, as  will  satisfy  the  Jury  that  it  originally  had  that 
commencement,  although  the  grant  may  not  be  forthcom- 
ing. But  I  can  see  no  difference  between  this  and  other 
ordinary  cases  of  prescription.  This  may  not  be  a  very 
strong  case ;  but  the  question  is  not,  if  the  evidence  is  con- 
clusive, but,  if  there  was  a  case  to  be  submitted  to  the  Jury, 
or  the  Court  can  say  that  they  came  to  a  wrong  conclu- 
sion. Now,  in  my  opinion,  there  was  evidence  to  be  left  to 
them,  and  I  cannot,  upon  the  result  of  it,  say  that  they 
have  arrived  at  a  wrong  conclusion.  It  cannot  be  con- 
tended, that  a  variation  in  the  toll  will  destroy  the  right; 
but  that  topic  is  urged  as  evidence  of  usurpation.  Now, 
to  my  mind,  that  is  capable  of  a  very. different  construc- 
tion, for  no  one  would  court  investigation  into  a  right 
founded  upon  usurpation  by  such  a  measure.  The  evi- 
dence for  the  defendant  is  that  which  ordinarily  occurs  in 
every  case  of  this  description.  Every  right  of  this  kind 
is  subject  to  infringements,  which  it  is,  in  many  instances, 
impossible  to  prevent.  We  find,  however,  that  they  were 
frequently  remonstrated  against,  and  in  many  cases  inter- 
rupted, although  sometimes  persisted  in.  But  the  Jury 
must  have  taken  all  these  circumstances  into  their  con- 
sideration, and,  having  found  for  the  plaintiff,  I  see  no 
ground  to  disturb  their  verdict. 

Hullock,  B. — I  am  of  the  same  opinion.  There  is,  in 
fact,  no  point  of  law,  and  the  case  resolves  itself  entirely 
into  a  question  of  evidence.  The  word  "  ancient,'*  usual- 
ly found  in  declarations  upon  this  subject,  does  not  impose 
upon  the  plaintiff  the  necessity  of  producing  the  grant 
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from  the   Crown,   but   is  satisfied  by  proving  that  the  E*cK  of  PieAs, 
ferry  has  existed  for  such  a  time,  as  will  raise  the  pre-  „ 

sumption  of  its  being  originally  founded  in  right.     If  it       trotter 
be  shewn  that  the  ferry  has  existed  for  a  length  of  time,       harms. 
and  the  possession  of  the  plaintiff  be  proved,  that  is  suf- 
ficient to  maintain  the  action.     No  right  of  this  descrip- 
tion was  ever  yet  tried  that  was  not  met  by  a  contradictory 
usage,  between  which  it  is  the  province  of  the  Jury  to  de- 
cide.    It  is  said,  that  the  possession  of  the  ferry-house 
would  confer  no  right  to  the  ferry  dues,  which  could  only 
be  demised  by  deed.     We  find  the  plaintiff  in  the  posses- 
sion of  the  ferry,  in  the  exercise  of  a  right,  which,  if  it  could 
not  exist  but  by  deed,  must  be  presumed  to  have  been  legally 
created.     To  some  extent  I  admit  the  inference  said  to  arise 
from  the  variation  of  the  toll.  Had  it  repeatedly  varied,  the 
payment  might  be  said  to  have  been  voluntary,  and  would 
have  been  very  strong  against  the  plaintiff;  but  a  variation 
in  one  instance  only  may  be  urged  as  evidence  of  his  right, 
for  he  must  have  supposed  that  his  claim  was  well  founded, 
or  he  would  not  have  raised  the  toll.     A  variation  in  the 
toll  will  not,  however,  affect  the  franchise,  although  the 
plaintiff  may  be  liable  for  extortion.     It  seems  to  me,  that 
the  question  was  properly  left  to  the  Jury,  ajid  that  they 
have  arrived  at  the  right  conclusion. 

Vaughan,  B. — The  existence  of  the  ferry  for  thirty- 
five  years,  having  been  proved,  and  the  plaintiff's  posses- 
sion being  established,  the  allegation  in  the  declaration 
was  satisfied,  and  his  cause  of  action  was  complete  upon 
evidence  of  the  interruption.  An  user  for  so  long  a  period 
was  evidence  from  which  the  Jury  might  presume  that  the 
ferry  had  a  legal  origin.  The  Jury  have  arrived  at  that 
conclusion.  No  fault  is  found  with  the  direction  of  the 
learned  Judge,  and  I  think  that  the  rule  should  be  dis- 
charged. 

Rule  discharged. 
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Saturd^,  ^he  Attorney-General  v.  Wood. 

May  17  th. 

j.t  who  died  in  f  HIS  was  an  information  filed  by  his  Majesty's  Attor- 

ed  a 'legacy,  in  ney-General,  against  the  defendant,  the  surviving  execu- 

23j£^  tor  under  the  will  of  William  Combes,  deceased,  for  the 

cutors,  intrust  recovery  of  the  sum  of  G561.  9d.,  the  amount  of  legacy 

to  pay  the  in-  *  . 

tereat  to  B.  for  duty,  at  the  rate  of  8/.  per  cent,  (imposed  by  55  Geo.  3, 
•to^de^'  c.  184),  on  the  legacy  of  8000/.  stock,  hereinafter  men- 
cease,  to  the       tioned. 

surviving  child- 
ren of  Aon  The  defendant  pleaded  nil  debet  to  the  information,  on 

twenty  one;  re-  which  issue  was  joined;  and  the  case  was  tried  at  the  Sit- 
au^S^d-  ^S8  after  Hilary  Term,  1828,  when  a  verdict  was  taken 
ren,  totheap-     for  the  Crown  by  consent,  for  the  said  sum  of  656/.  9d., 

pointment  of  B.\  . 

remainder,  in      subject  to  the  opinion  of  the  [Court  upon  the  following 

default  of  ap- 
pointment, to        case : 
A's  next  of  kin: 
upon  A*%  death 

the  executors  William  Combes,  in  the  said  information  named,  by  his 

legacies  into  w^>  dated  the  24th  of  February,  1794,  gave  and  be- 

t^mtha^of1^  queathed   to    Thomas    Cloak,   John    Wood,   and  Josiah 

testator,  paid  Freeman,  14,400/.,  of  the  capital  or  joint  stock  of  five  per 

debts, and ac-  cent.  Annuities,  consolidated  July  6th,  1785:     "As  to 

r^u\V0«t2e  "  8000L  of  the  8aid  annuities,  upon  trust  that  they,  my 
to  the  residuary  «  sai<j  trustees,  or  the  survivors  or  survivor  of  them,  shall 

legatee;  the 

dividends  were  "  and  do  from  and  immediately  after  my  decease,  pay  the 
hyfalxtca-  u  interest,  dividends,  and  annual  produce  of  the  said 
YJL10  Bu  un»    "  8000/.  annuities,  from  time  to  time,  as  the  same  shall 

1826,  when  B.  '  ' 

died,  leaving       "  become  due,  into  the  proper  hands  of  Ann  Buckland, 

three  children:  •/»       #»  o  i  n      t  w       t     n  r%  »  i 

—Held,  that  the  wife  oi  oamuel  Buckland,  of  Bermondsey,  coal-merchant, 
amo^ttoanay-  "  or  otherwise  permit  her  to  receive  the  same,  during  the 
ment,  delivery,   "  term  of  her  natural  life,  to  and  for  her  own  sole  and 

retainer,  satis- 
faction,  or  dis- 
charge of  the 

legacy,  before  the  31st  of  August,  1815,  and  was  therefore  liable  to  the  duty  under  the  55  Gto. 
3,  c.  184. 
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separate  use  and  benefit,  independent  of  her  present  or 
any  future  husband,  so  that  the  same  may  not  be  sub- 
ject, or  liable  to  the  control  or  engagements  of  any  such 
husband;  and  for  that  purpose  my  will  is,  and  I  do 
hereby  declare  that  the  receipt  or  receipts  of  the  said 
Ann  Buckland  alone,  notwithstanding  any  such  cover- 
ture, shall  from  time  to  time  be  a  good  and  sufficient 
discharge,  and  good  and  sufficient  discharges,  to  my 
said  trustees,  or  the  person  or  persons  paying  the  same, 
for  so  much  thereof  as  in  such  receipt  or  receipts  shall 
be  acknowledged  or  expressed  to  be  by  her  received. 
And  I  do  hereby  declare  my  will  and  intention  to  be, 
that  the  said  Ann  Buckland,  shall  and  do,  out  of  the 
said  interest  and  dividends  hereby  directed  to  be  paid 
to  her,  maintain  and  educate  all  her  respective  children 
during  their  respective  minorities;  and  from  and  after  the 
decease  of  the  said  Ann  Buckland,  upon  trust,  that  they 
my  said  trustees,  or  the  survivors  or  survivor  of  them,  shall 
and  do  transfer  and  divide  the  said  8,000/.  five  per  cent. 
Annuities,  and  all  interest  then  due  thereon,  unto  and 
amongst  all  and  every  the  child  and  children  of  the  said 
Ann  Buckland,  who  shall  be  living  at  her  decease, 
equally  between  them,  if  more  than  one,  share  and  share 
alike,  and  to  be  transferred  to  them  on  their  attaining 
their  respective  ages,  or  respective  age  of  twenty-one 
years.  And  in  case  any  such  child  or  children  shall  de- 
part this  life  under  the  said  age,  then  my  will  is,  that  the 
part  or  share,  or  parts  or  shares  of  him,  her,  or  them, 
so  dying,  shall  go  to,  and  be  transferred  to  the  survivors 
and  survivor  of  such  children,  on  their,  his,  or  her  attain- 
ing the  said  age.  And  further  my  will  is,  that  from  and 
after  the  decease  of  the  said  Ann  Buckland,  the  interest 
of  the  share  and  shares  of  such  of  her  children  who  shall 
be  under  the  age  of  twenty-one  years,  be  from  time  to  time 
paid  and  applied  by  my  said  trustees,  for  and  towards^the 
maintenance,  education,  and  benefit  of  such  child  or 
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"  children,  in  such  manner  as  my  said  trustees  or  trustee 
"  shall  think  fit.  And  upon  further  trust,  that  in  case 
"  there  shall  be  no  children  or  child  of  the  said  Ann  Buck- 
land  living  at  her  decease,  or  being  such  they  should  all 
die  before  attaining  the  said  age  of  twenty-one  years, 
"  then,  that  they  my  said  trustees,  or  the  survivor  of  them, 
"  shall  and  do,  from  and  after  the  decease  of  the  said 
"  Ann  Buckland,  pay  and  transfer  the  said  8000/.  five  per 
"  cent.  Annuities,  and  all  interest  due  thereon,  unto  such 
"  person  or  persons,  and  for  such  intents  and  purposes, 
"  and  at  such  time  and  times,  as  she  the  said  Ann  Buck- 
"  land>  notwithstanding  her  covertures,  and  whether  she 
"  shall  be  sole  or  covert,  by  any  deed  or  deeds,  writing  or 
writings,  with  or  without  power  of  revocation,  to  be  by 
her  signed,  sealed,  and  delivered  in  the  presence  of  and 
attested  by  two  or  more  credible  witnesses,  or  by  her 
last  will  and  testament  in  writing,  or  any  writing  in  the 
nature  of  or  purporting  to  be  her  last  will  and  testament, 
"  to  be  by  her  signed,  sealed,  published,  and  declared,  in 
"  the  presence  of,  and  attested  by  the  like  number  of  wit- 
"  nesses,  shall  direct  or  appoint:  and  in  default  of  any 
"  such  direction  or  appointment,  and  as  to  such  part  or 
"  parts  thereof  whereof  no  such  direction  or  appointment 
"  shall  be  made,  then  upon  trust  to  transfer  the  same  to 
"  the  next  of  kin,  or  personal  representative,  or  personal 
"  representatives  of  the  said  Ann  Buckland,  to  be  applied 
"  in  equal  course  of  distribution." 

The  said  testator  William  Coombes,  by  his  said  will, 
gave  other  legacies;  and,  after  payment  of  his  debts, 
funeral  expenses,  and  the  charges  of  proving  his  will,  he 
gave  and  bequeathed  all  other  his  estate  and  effects  unto 
the  said  Ann  Buckland,  and  appointed  the  said  Thomas 
Cloak,  the  defendant  John  Wood,  and  the  said  Joseph 
Freeman,  executors  of  his  said  will.  On  the  15th  of 
October,  in  the  year  of  our  Lord  1794,  the  testator  died, 
without  having  revoked  or  altered  his  said  will,  leaving 
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the  said  Ann  Buekland  him  surviving.  The  said  Thomas 
Cloak,  John  Wood,  and  Joseph  Freeman  duly  proved  the 
aaid  last  will  and  testament  in  the  Prerogative  Court  of 
the  Archbishop  of  Canterbury,  on  the  30th  day  of  Octo- 
ber, 1794,  and  took  upon  themselves  the  burthen  of  the 
execution  thereof. 

On  the  26th  of  November,  1794,  the  said  sum  of  8000/. 
five  per  cent.  Annuities,  was  transferred  from  the  testa- 
tor s  name  to  the  names  of  the  said  Thomas  Cloak,  John 
Wood,  and  Joseph  Freeman,  and  was  afterwards,  by 
statute,  converted  into  the  sum  of  8,400/.  New  Fourier 
cents.  In  or  shortly  after  the  month  of  November,  1794, 
the  said  executors  accounted  for  and  paid  over  the  resi- 
duary estate  of  the  testator  to  the  said  Ann  Buekland. 
The  said  Thomas  Cloak  and  Joseph  Freeman  have  de- 
parted this  life,  leaving  the  said  defendant  John  Wood 
surviving.  The  said  Ann  Buekland  died  on  the  31st  of 
October,  1826,  having  been  paid  by  the  executors  the 
dividends  of  the  said  stock,  during  her  life,  and  leaving 
three  children  her  surviving,  viz.  Elizabeth  Buekland, 
William  Buekland,  and  Ann  Buekland.  The  said  defend- 
ant John  Wood,  on  the  1st  of  November,  1826,  sold  the 
said  8,400/.  New  Four  per  cents.,  for  the  sum  of  8,200/. 
10*.  sterling;  which  said  sum  of  8,200/.  10*.  he  retained 
for  the  benefit .  of  the  said  Elizabeth  Buekland,  William 
Buekland,  and  Ann  Buekland,  the  only  children  of  the 
said  Ann  Buekland,  in  the  said  last  will  and  testament 
mentioned,  who  were  living  at  her  decease.  [At  the  time 
the  information  was  filed,  the  children  of  Ann  Buekland 
had  respectively  attained  their  full  age  (a).] 

The  question  for  the  opinion  of  the  Court  was,  whether 
the  said  sum  of  8,200/.  10*.  was  liable  to  the  legacy  duty: 
if  so,  the  verdict  was  to  stand  for  the  Crown ;  if  not,  it  was 
to  be  entered  for  the  defendant. 
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29 1  CASES  IN  THE  EXCHEQUER, 

■ 

Revenue,  The  Attorney-General,  for  the  Crown. — There  is  no 


1828. 


question  but  that  legacies  given  upon  uncertain  events  and 
att.-Gen.  contingencies,  are  all  subject  to  a  certain  scale  of  duty. 
Wood.  No  question  arises  here  upon  the  interest  to  be  deducted 
from  the  tenant  for  life;  but  the  only  question  is,  whether 
the  legacy  duty  is  due  upon  the  capital  fund,  under  the 
circumstances  of  the  case.  For  the  defendant  it  must  be 
contended,  that  the  transfer  of  the  stock  from  the  name  of 
the  testator  to  that  of  the  executors  and  trustees,  before 
the  death  of  the  tenant  for  life,  amounts  to  a  payment  in 
satisfaction  of,  and  exempts  this  fund  from  the  legacy 
duty.  There  can  be  no  distinction  between  a  legacy  in 
the  shape  of  stock  and  a  legacy  in  money;  whether  the 
corpus  of  the  legacy  existed  in  its  original  shape  as  stock, 
or  as  money,  is  a  circumstance  indifferent  to  the  construc- 
tion of  the  legacy  act,  and  the  attaching  or  non-attaching  of 
the  legacy  duty.  By  the  55  Geo.  3,  c.  184,  a  duty  is  im- 
posed for  "  every  legacy,  specific  or  pecuniary,  or  of  any 
"  other  description,  of  the  amount  or  value  of  20L  or  up- 
"  wards,  given  by  any  will  or  testamentary  instrument, 
"  of  any  person  who  died  before  or  upon  the  5th  day  of 
"  April,  1805,  out  of  his  or  her  personal  or  moveable 
"  estate,  and  which  shall  be  paid,  delivered,  retained, 
"  satisfied,  or  discharged  after  the  31st  of  August,  1815." 
If,  therefore,  this  legacy  be  paid,  delivered,  retained,  satis- 
fied, or  discharged,  after  the  31st  of  August,  1815,  the 
duty  attaches ;  if,  on  the  other  hand,  it  was  paid  or  dis- 
charged before  that  time,  no  duty  is  payable.  The  pro- 
position to  be  made  out  is,  that  the  transfer  alluded  to  is 
equivalent  to  the  payment  of  the  legacy,  not  only  to  the 
tenant  for  life,  but  also  to  the  children  who  take,  sub- 
ject to  the  contingency  of  surviving  her.  Without  refer- 
ence to  authority,  it  would  be  impossible  to  contend  that 
an  executor  could  pay  the  legacy  before  the  year  1815, 
when  there  was  no  competent  person  to  whom  it  could  be 
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paid.  The  children  living  at  the  testator's  death  could, 
give  no  receipt;  for  if  they  had  died  before  the  mother, 
the  right  would  have  belonged  to  her,  and  have  been  sub- 
ject to  her  appointment,  for  which  reason,  the  person  in 
remainder  could  not  be  ascertained  until  the  death  of  the 
tenant  for  life.  In  the  case  of  the  Attorney-General  v. 
Lady  Louisa  Manners  (a),  a  legacy  (bequeathed  by  the  will 
of  a  person  dying  in  1771,)  of  a  sum  of  money  to  an  exe- 
cutor, to  pay  the  interest  thereon  to  the  testator's  natural 
child  for  his  life,  and  at  his  death  to  pay  over  the  princi- 
pal to  his  children,  the  interest  of  which  had  accordingly 
been  regularly  paid  to  the  legatee  for  life  up  to  his  death, 
which  happened  in  1812,  his  two  sons,  his  only  children, 
having  died  long  before  that  time,  and  previously  disposed 
of  their  interest  in  the  bequest,  was  held  to  be  within  the 
statute  48  Geo.  3,  c.  149,  sched.  3,  as  being  a  legacy  given 
by  will  of  a  person  dying  before  the  5th  of  April,  1805; 
and  not  paid,  retained,  satisfied,  or  discharged,  till  after 
the  10th  of  October,  1808;  and,  consequently,  liable,  as  to 
the  interest  taken  by  the  representatives  of  the  children, 
to  the  duty  of  eight  per  cent,  imposed  by  that  statute  on 
such  legacies,  when  given  for  the  benefit  of  strangers  in 
blood  to  the  testator;  and  that,  notwithstanding  the  prin- 
cipal had,  in  1794,  been  invested  in  the  funds  by  the  exe- 
cutors, in  their  own  names,  to  answer  the  purposes  of  the 
will.  The  circumstances  of  that  case  are  so  exactly  in 
point,  and  the  judgment  goes  so  much  further  than  it  will 
be  necessary  to  contend  for  in  the  present,  that  it  would 
appear  impossible  to  raise  an  argument  against  it.  But 
the  case  of  Hilly.  Atkinson  (ft),  is  said  to  over-rule  that 
decision.  In  that  case,  there  was  a  gift  to  A.  for  life,  with 
a  vested  remainder  to  B.  for  life.  A  suit  was  instituted, 
and  the  money  was  taken  out  of  the  executors'  hands,  and 
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paid  into  Court  to  the  account  of  the  Accountant-General, 
in  custody  for  the  legatees.    The  question  was,  whether  the 
payment  to  the  Accountant* General  was  a  sufficient  appro- 
priation under  the  48  Geo.  8,  c.  149,  to  prevent  the  legacy 
duty  from  attaching.     The  case  was  elaborately  consider- 
ed; and  Lord  Eldon  held,  that  the  appropriation  was 
sufficient,  as  the  executors,  by  paying  the  money  under 
the  decree  of  the  Court,  had  effectually  divested  themselves 
of  the  possession  of,  and  all  control  over  the  legacy.    In 
alluding  to  the  decision  in  this  Court,  he  observes,  "  h 
was  the  opinion  of  the  Barons,  that  an  executor,  who  is 
also  a  trustee,  shifting  a  legacy  from  his  hands  as  executor, 
into  his  hands  as  trustee,  does  not  thereby  appropriate 
the  legacy ;  and  upon  this  opinion  they  acted.     But  if, 
where  a  legacy  has  been  paid  into  Court  under  a  decree, 
and  the  trusts  are  deelared  accordingly,  it  is  to  be  said 
there  has  been  no  appropriation,  that  would  be  to  deny 
what  has  never  before  been  called  in  question.*'     Although 
the  fund  is  transferred  from  the  name  of  the  testator  to  the 
name  of  the  trustees,  who  were  also  executors,  there  is  no 
appropriation  de  facto.     Appropriation  or  payment  is  an 
act  which  has  a  relative  aspect  between  the  executor  and 
the  person  who  is  to  derive  the  beneficial  interest  in  the 
payment.     In  that  case  the  money  was  paid  to  a  person 
competent  to  receive  it,  and  in  the  sense  of  payment  the 
word  appropriation  was  used.     So  far  from  impeaching 
the  decision  of  this  Court,  therefore,  the  case  of  Hills, 
Atkinson  recognizes  the  principle  there  laid  down,  which 
must  govern  the  present  case. 


Hazlewood,  for  the  defendant. — The  circumstances  of 
distinction  between  this  and  the  case  of  the  Attorney-Gene** 
red  v.  Lady  Louisa  Manners,  are  so  nice,  that  the  one  must 
be  governed  by  the  other,  were  there  not  a  subsequent 
decision  by  which  that  case  has  at  least  been  shaken.    An 
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accumulation  of  circumstances  occurred  immediately  after 
the  death  of  the  testator,  which  completely  severed  this 
legacy  from  the  rest  of  the  testator  s  esta'e.  Having  paid 
the  debts  and  other  legal  charges,  the  executors  proceed- 
ed to  discharge  such  legacies  as  were  immediately  payable; 
and  this  legacy,  which  could  not,  from  the  nature  of  the 
interest,  be  paid  immediately,  was  severed  from  the  rest 
of  the  estate  by  the  executors  and  trustees  transferring 
the  specific  amount  of  stock  from  the  name  of  the  testa- 
tor into  their  own  names.  They  paid  the  dividends  on  this 
stock  to  the  cestui  que  trust  for  life,  and  accounted  for  the 
residuary  estate  to  the  residuary  legatee.  According  to 
this  state  of  things,  the  executors  were  functi  officio,  as 
the  representatives  of  the  estate,  and  became  mere  trustees 
of  this  particular  fund.  This  legacy,  therefore,  though 
not  in  terms  paid,  was  clearly  satisfied  and  discharged,  for 
the  words  of  the  statute  are  in  the  disjunctive.  Such  was 
the  view  taken  by  Lord  Eldon,  in  the  case  of  Hill  v.  At- 
kinson. It  is  true,  that  the  money  was  there  paid  by  or- 
der of  the  Court,  but  if  an  act,  compulsory  upon  a  party, 
be  done  voluntarily,  it  is  quite  as  efficient  as  if  done  under 
an  order  of  Court.  Suppose  the  executor  had,  instead  of 
being  the  trustee  himself,  paid  the  money  to  a  trustee,  a 
receipt  might  have  been  given,  but  the  case  is  not  altered 
by  both  characters  being  in  the  same  person.  The  word 
"  appropriation,"  is  equivalent  to  the  words  in  the  act, 
satisfied  and  discharged;  and  if  it  can  be  shewn  that  the 
fund  is  no  longer  part  of  the  assets,  and  that  it  has  been  ap- 
propriated to  a  particular  purpose,  that  is  a  sufficient  ap- 
propriation, according  to  the  judgment  of  Lord  Eldon,  in 
Hilly.  Atkinson  (a).  His  Lordship  there  observes,  that  the 
judgment  of  the  Court  of  Exchequer  proceeded  upon  the 
circumstance  of  that  legacy  not  having  been  in  fact  appro- 
priated, "  for,  if  it  had  been  appropriated  in  such  a  manner 
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that  you  could  say  who  were  the  individuals  who  could  come 
to  the  Court  and  ask  for  it,  it  would  hare  been  quite  another 
thing;  but  inasmuch  as  that  remained  uncertain  up  to  the 
last  moment,  the  Court  seem  to  have  thought  that,  there- 
fore, there  had  not  been  in  fact  an  appropriation.  Whether 
there  was  or  was  not  in  that  case,  I  shall  not  take 
upon  myself  to  say,  nor  shall  I  say  one  word  further 
upon  the  question  of  appropriation,  but  this,  (which  I 
say,  lest  taking  no  notice  of  it  should  shake  what  I  take 
to  have  been  the  doctrine  of  this  Court  for  ages),  that  if 
executors,  being  also  trustees,  shift  the  property  from 
their  hands  as  executors,  into  their  hands  as  trustees; 
and  if  there  is  evidence  that  they  have  done  so,  and  that 
they  have  paid  the  interest  upon  the  fund  so  shifted 
from  hand  to  hand,  for  twenty  years  together,  that  is 
undoubtedly  an  appropriation."  All  the  circumstances 
concur  to  bring  this  case  within  the  principle  laid  down  by 
Lord  Eldon;  and  it  is  clear,  that  there  has  been  an  ap- 
propriation here.  Appropriation  is  equivalent  to  dis- 
charge, and  therefore,  within  the  meaning  of  the  act,  the 
legacy  duty  cannot  attach. 


The  Attorney-General  in  reply. — It  is  immaterial  to 
which  report  of  Hill  v.  Atkinson,  the  Court  refers,  for  the 
circumstances  of  that  case  are  so  different  from  the  present, 
they  neither  impeach  the  argument  for  the  Crown.  There 
was  no  legacy  duty  when  the  testator  in  that  case  died,  nor 
when  the  decree  was  made  under  which  the  money  was  paid 
into  Court.  The  first  mode  of  taxing  legacies  was  through 
the  medium  of  a  receipt,  which  was  first  imposed  in  1780; 
the  decree  being  in  1779,  there  could  be  no  receipt,  and 
therefore  no  tax  upon  money  paid  a  year  before  the  act 
was  in  operation.  It  was  impossible  to  contend  that  in 
such  a  case  the  legacy  duty  was  payable.  Accord- 
ing to  the  opinion  of  Lord  Eldon,  the  case  of  Hill  v. 
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Atkinson,  did  not  turn  upon  the  construction  of  the  48 
Geo.  8,  c.  184,  but  upon  the  44  Geo.  3,  c.  98,  regard  be- 
ing had  to  the  36  Geo.  3,  c.  52.  So  that  the  foundation 
of  his  opinion  is,  that  the  subsequent  act  cannot  be  made 
to  operate  upon  a  will  made  before,  where  the  legacy  had 
been  paid.  But  it  is  said,  that  by  detaining  the  money 
for  a  specific  purpose,  the  trustee  has  thereby  paid  and 
satisfied  the  legacy  within  the  meaning  of  the  statute. 
Suppose  a  legacy  to  A,9  the  testator's  wife,  for  life,  re- 
mainder to  B.,  the  testator's  son,  if  he  be  living  at  her 
death ;  remainder  to  C,  a  stranger :  if  the  son  take  the 
legacy,  he  pays  a  certain  rate  much  lower  than  if  it  be 
taken  by  the  stranger ;  how  then  can  the  trustee  be  said 
to  discharge  or  satisfy  it?  The  person  to  receive  it  is  left 
in  abeyance  till  the  death  of  the  tenant  for  life,  and  the 
difference  between  the  rate  of  duty  is  considerable.  It  is 
impossible  that,  under  such  circumstances,  the  legacy 
could  be  said  to  be  appropriated. 


RtV€ttU6t 
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Alexander,  L.  C.  B. — I  entertain  no  doubt  whatever 
upon  this  question,  which  is,  whether,  under  the  particular 
circumstances  stated  in  this  case,  corrected  as  it  has  been 
by  inserting  a  few  words  suggested  in  the  course  of  the 
argument,  we  can  say  that  this  legacy  has  been  delivered, 
retained,  satisfied,  or  discharged,  within  the  meaning  of 
that  clause  in  the  act  of  Parliament,  or  in  the  schedule  of 
that  act  of  Parliament  referred  to,  so  as  to  save  it  from 
die  additional  duty  imposed  in  case  it  should  not  be  deli- 
vered, retained,  satisfied,  or  discharged  before  a  certain 
period.  Now,  I  think,  that  these  facts  do  not  shew  that  it 
has  been  delivered,  retained,  satisfied,  or  discharged.  I 
think  that  nothing  has  been  done  that  can  bear  that  con- 
struction. It  has  not  been  delivered  to  any  body,  the 
legacy  is  not  satisfied,  nor  is  it  at  this  moment  discharged. 
In  truth  those  things  could  not  be,  because  there  was  no- 
body to  whom  it  could  be  delivered ;  nobody  by  whom  it 
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Her*nmet       could  be  retained ;  nobody  who  could  receive  satisfaction, 
or  give  a  discharge  for  it.     It  could  not  be  done,  and  not 
being  capable  of  being  done,  it  is  hardly  necessary  to  say 
that  it  has  not  been  done.     The  whole  argument  turns 
upon  this,  that  what  is  called  an  appropriation  is,  accord- 
ing to  the  meaning  of  this  act,  a  delivery,  retainer,  satis- 
faction, or  discharge.     In  my  opinion,  that  is  very  inac- 
curately argued.     There  is  a  case  decided  in  this  Court, 
apparently  upon  great  consideration,  by  Lord  Chief  Baron 
Thomson,  in  which,  under  circumstances  similar  to  the 
present,  it  was  held  not  to  be  a  species  of  appropriation 
that  could  fall  within  any  of  the  descriptions  in  this  sche- 
dule in  the  act.     Against  that  has  been  cited  a  case  at  a 
subsequent  period,  determined  by  Lord  Eldon,  for  whose 
decisions  I  have  certainly  the  utmost  respect,  knowing,  as 
I  do,  how  very  much  they  were  considered,  and  upon 
what  a  sound  knowledge  of  the  law  all  those  decisions  are 
founded.     It  is  not  the  case  itself  that  can  be  justly  cited 
against  that  former  decision,  for  that  comes  under  circum- 
stances so  strikingly  different,  that  it  affords  a  marked  dis- 
tinction,  and    shews  it  did  not  come   within   the    spirit 
of  this  act  of  Parliament,  but  the  language  found  in  the 
report  of  the  case  by  Mr.  Price,  in  which  Lord  Eldon 
says,  that  appropriation  means  payment.     Now,  if  I  were 
disposed   to  give  the  utmost  effect  to  these  words,  to 
the   utmost   extent   that  the  counsel  for  the   defendant 
could  desire,  I  should  not  think  myself  at  liberty  to  con- 
sider that  which  is  but  an  obiter  dictum,  and  not  necessary 
to  the  decision  of  that  case,  an  authority  sufficient  to  over- 
rule  that  which  was  actually  done  by  this  Court,  upon 
great  consideration.     But  I  do  not  think,  even  giving  full 
effect  to  those  words,  that  such  a  consequence  should  fol- 
low.    All  that  the  Lord  Chancellor  says  is,  that  a  transfer 
by  an  executor  to  himself  as  trustee  is  an  appropriation  of 
the  legacy.     It  has  been  so  held  for  a  considerable  length 
of  time.     For  particular  purposes  unquestionably,  it  is  an 
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appropriation.  If  an  executor  transfer  into  his  own  name 
as  trustee,  the  amount  of  a  particular  legacy,  and  acts  up- 
on that  transfer,  that  is  an  appropriation  as  against  many 
persons,  and  in  particular  as  against  himself.  But  the 
question  here  is,  whether  that  act  so  done  is  to  be  con- 
sidered as  a  delivery  of  the  legacy  as  against  the  revenue, 
and  this  act  of  Parliament :  whether  it  is  a  retainer,  or  a 
satisfaction,  or  a  discharge.  Now  the  fact  is,  that  it  has  not 
been  delivered,  it  has  not  been  retained,  it  has  not  been 
satisfied,  and  it  has  not  been  discharged,  but  the  executor 
and  trustee  is  at  this  moment  liable  in  consequence  of 
having  this  fund  in  his  hands.  Can  any  body  of  good 
sense  contend,  that  it  has  been  delivered,  retained,  satisfied, 
or  discharged,  when  the  same  money  is  now  in  his  hands, 
and  he  is  liable  for  it  to  the  persons  beneficially  entitled  to 
this  legacy. 

The  case  of  Hill  v.  Atkinson,  is  a  case  in  which  the  exe- 
cutor or  trustee,  or  whatever  name  you  give  him,  was  ac- 
tually discharged,  as  much  as  if  there  had  been  persons  in 
being  entitled  to  give  him  a  legacy  receipt,  if  a  receipt 
were  necessary  at  that  time.  The  money  was  paid  into 
Court,  and  distinguished  from  all  the  rest  of  the  testator's 
effects,  but  above  all  taken  out  of  the  hands  of  the  exe- 
cutor, and  paid  into  the  name  of  the  Accountant-General 
of  the  Court,  under  the  directions  of  the  Court,  for  the 
benefit  of  the  legatees.  That,  therefore,  was  an  actual 
payment  by  the  executor,  for  the  use  of  those  persons, 
whoever  they  might  be.  Whether  it  was  a  vested  interest, 
or  a  contingent  interest,  the  executor  was  discharged, 
which  in  this  case  he  undoubtedly  is  not.  I  think  that 
case  has  no  application  to  the  present,  and  I  am  very 
clearly  of  opinion  that  this  party  is  liable  to  the  legacy 
duty. 


Revenue, 
1828. 


Hullock,  B. — I  am  of  the  same  opinion.     The  only 
question   is,   whether  the   legacy   can   be   $aid   to   have 
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been  paid  or  discharged  before  the  death  of  Mrs.  Buck- 
land.  Now,  the  simple  state  of  the  facts  is,  that  a  Mr. 
Coombe,  leaves  a  sum  of  8000&  to  trustees  and  executors, 
in  trust  that  the  dividends  and  proceeds  of  the  money 
should  be  paid  to  Ann  Buckland  for  her  life*  There 
could  be  no  pretence  for  saying,  that  during  her  life  any 
thing  could  be  done  with  the  money.  What  is  to  become 
of  it  after  her  death?  Upon  her  decease  it  is  to  be 
paid  to  her  children,  if  she  have  any,  when  they  come 
of  age — they  had  no  right  to  the  money  till  they  became 
of  the  age  of  twenty-one  years,  and,  after  an  interval  of 
twenty  years,  during  which  the  executors  and  trustees 
have  transferred  the  fund  into  their  own  names,  they 
must  be  deemed  to  hold  it  secundum  subjcctam  materiam. 
They  paid  her,  during  her  life,  the  proceeds  of  the  money; 
and,  upon  her  death,  what  takes  place?  It  appears,  that  her 
children,  who  had  an  immediate  right  to  receive  the  legacy, 
had  not  attained  the  age  of  twenty-one.  What  does  the 
surviving  executor  do?  He  sells  the  stock,  and  the  pro- 
ceeds are  now  in  his  hands.  For  what  purpose?  to  pay 
it  over  to  those  who  are,  in  law,  entitled  to  receive  it 
But  was  there  any  person  named,  provided  the  children 
were  not  entitled  to  receive  it?  No  one  whatever.  Then 
in  what  way  are  those  words  that  are  found  in  the  55  Geo. 
3,  to  be  construed  ?  As  to  the  hardship  of  the  case,  we 
have  nothing  to  do  with  it;  the  question  is,  whether  this 
duty  was  liable  to  be  paid  at  any  period  prior  to  the  time 
when  it  could  be  paid  according  to  the  bequests  of 
the  will.  The  words  are : — "  For  every  legacy,  specific 
or  pecuniary,  or  of  any  other  description,  of  the  amount 
or  value  of  20/.  or  upwards,  given  by  any  will  or  testa- 
mentary instrument  of  any  person  who  died  before  or  on 
the  5th  day  of  April,  1805,  out  of  his  or  her  personal  or 
moveable  estate,  and  which  shall  be  paid,  delivered,  re- 
tained,  satisfied,  or  discharged.'*  When  was  it  paid?  it 
could  not  be  paid  until  now:  it  ought  to  be  paid  now;  the 
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gentleman  has  it  in  his  hands,  and  ought  to  pay  it  over. 
When  was  it  delivered?  Delivered,  means  the  delivery 
of  the  stock,  or  something  capable  of  being  delivered ;  it 
could  not  be  delivered  till  now,  and  now  it  must  be  paid  in 
money.  Retained  means,  where  an  individual  has  it  in  his 
hands  as  executor,  or,  according  to  the  language  of  this 
case,  he  retains  it  for  the  parties,  the  legatees,  for  the 
benefit  of  those  entitled  to  receive.  Satisfied  and  dis- 
charged means,  when  it  is  paid ;  those  words  are  synony- 
mous to  those  which  precede  them,  but  not  one  of  those 
words  could,  in  my  judgment,  be  applied  to  the  state  of 
facts  that  existed  anterior  to  the  death  of  Mrs.  Buckland. 
If  that  be  so,  I  should  say,  according  to  the  true  construc- 
tion of  this  act  of  Parliament,  that  no  legacy  duty  could 
attach  till  that  time;  and  I  think  the  way  in  which  it  was  put, 
shews  that  such  ought  to  be  the  sound  construction  of  that 
clause.  If  it  is  a  legacy  to  a  son  or  daughter,  it  is  subject- 
ed to  a  lesser  duty  than  that  which  attaches  upon  foreign- 
ers, and  there  might  have  been  a  difference  in  the  rate* 
It  appears  to  me,  upon  the  fair  construction  of  the  statute, 
that  that  is  the  conclusion  at  which  the  Court  ought  to  ar- 
rive. But  when  there  is  a  case,  that  in  my  judgment  is 
precisely  in  point,  and  certainly  not  necessarily  touched 
or  affected  by  the  other  case  cited,  it  does  appear  to  me, 
that  we  ought  not  lightly  to  depart  from  a  decision  already 
pronounced,  and  one  in  which  1  entirely  concur. 


Revenue, 
1828. 


Vauohan,B. — lam  of  the  same  opinion:  and,  after  what 
has  fallen  from  the  Lord  Chief  Baron,  and  my  brother 
Hullocky  I  can  only  express  my  entire  concurrence  in  their 
judgment.  It  does  not  appear  to  me,  that  these  claims 
could  be  satisfied  till  the  event  of  Mrs.  BucklatuT*  death. 
I  think,  upon  the  plain  letter  of  the  act,  and  upon  the 
authority  of  the  case  that  has  been  alluded  to,  that  the 
construction  which  my  learned  brothers  have  put  upon  the 
enactment  is  correct. 

Verdict  for  the  Crown. 
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IN  THE  EXCHEQUER  CHAMBER. 

(In  Error  from  the  Court  of  King's  Bench). 


Iff**-  »'*  ^' 

r  Tresna 


Saturday,  LUCAS,  THOMPSON,  DAVIS,  BULL,  T.  LlNGHAM,  and 

Maytfth.  ElCKE  v    NOCKELLS. 

Trespass  for  J  RESPASS  for  breaking^fnd  entering  the  defendant's 
entering  th"*  8^'P»  an^  taking,  carding  away,  and  converting  his  goods, 
plaintiff's  ship,    The  first  count  of  the  declaration  stated,  that  the  plaintiffs 

and  seizing  and 

conrerting  his  broke  and  entered  the  defendant's  ship,  and  seized,  took, 

fendant  justified  an^  carried  away  divers  goods  (enumerating  them),  in  his 

S°/er "to^h^h  Possess*on*  on  hoard  the  ship;  and  on  which  he  had  a  lien 

the  plaintiff  re-  to  the  amount  of  6000/.  for  freight,  due  to  him  as  owner 

$c.  absque  rest-  of  the  vessel,  per  quod  he  was  deprived  of  his  lien,  and 

new 'assigned*  'ost  n*s  freight.     The  second  count  was  for  seizing  and 

—Held,  that  it  taking  possession  of  the  ship  and  of  the  goods;  and  the 

was  competent  . 

for  the  Judge  to  third  was  for  the  conversion  of  the  goods  only. 
Jury  to  say  *  ^°  tn*s  declaration  Lucas  and  Thompson  jointly  plead- 

whether  the  ed,  first,  not  guilty;  and  secondly,  justified  the  trespass  as 
ed  bond  fide  un-  Sheriff'  of  Middlesex;  under  a  judgment  recovered  in  the 
tion,  or  colour-  Court  of  Kings  Bench  by  Ilopley,  A.  Lingham,  and  T. 
collated  pur'  *  ^'V*aw»  against  one  Nathaniel  Thornton,  for  a  debt  of 
pose.  520,000/.  and  8 1*.  costs,  upon  which  a  writ  of  testatum  fieri 

facias  was  sued  out,  and  directed  to  the  Sheriff  of  Middle- 
sex,  and  indorsed  to  levy  6000/.  besides,  &c,  which  being 
delivered  to  them  as  such  Sheriff  by  virtue  thereof,  and 
of  a  warrant  duly  made  by  them  to  two  of  their  officers, 
Davis  and  Bull,  the  said  Davis  and  Bull,  before  the  re- 
turn of  the  writ,  entered  the  ship,  and  took  in  execution 
the  goods  and  merchandizes  mentioned  in  the  declaration, 
being  the  goods  and  merchandizes  of  the  said  Nathaniel 
Thornton,  and  liable  to  be  taken  in  execution  by  virtue  of 
the  writ.  Davis,  Bull,  Lingham,  and  Eicke,  severally  plead- 
ed—first,  not  guilty;  and  secondly,  justified  the  trespass: 
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Davis  and  Bull,  as  sheriff's  officers,  acting  under  the  writ  fire*-  ^amb€r* 
and  warrant;  Lingham,  as  one  of  the  plaintiffs  in  the  ac- 
tion, and  as  an  assistant  to  the  officers ;  and  Eicke  also  as 
an  assistant. 

On  the  pleas  of  not  guilty  respectively,  the  defendant 
joined  issue ;  to  the  other  pleas  replied  the  common  repli- 
cation, de  injurid  $c.  absque  residuo  causes;  and  new  assign- 
ed, that  the  plaintiffs,  at  other  times,  and  on  other  occa- 
sions, and  for  othe£  purposes  than '  in  the  said  pleas  men- 
tioned, and  with  excessive  and  unnecessary  force  and 
violence,  broke  and  entered  the  ship  and 
ried  away  the  goods.  The  plaintiffs  respectively  joined 
issue  on  these  replications,  and,  with  the  exception  of 
Lucas  and  Thompson,  who  joined  in  their  plea,  pleaded 
severally  not  guilty  to  the  new  assignment ;  on  which  pleas, 
also,  issue  was  joined  by  the  defendant. 

At  the  trial  of  the  cause,  before  the  Lord  Chief  Justice  of 
the  Kings  Bench,  at  the  Guildhall  Sittings,  after  Trinity 
Term,  1826,  the  following  appeared  to  be  in  substance 
the  facts  of  the  case: — The  defendant  was  the  sole  owner 
of  the  ship  Emerald,  in  which  the  goods  were  seized.  On 
the  8th  of  August,  18  22,  a  charter  party,  was  duly  executed 
at  Port  Jackson,  New  South  Wales,  between  the  defend- 
ant, by  his  agent  duly  authorized  by  power  of  attorney ; 
William  Elliott,  the  master  of  the  vessel;  and  Nathaniel 
Thornton;  by  which,  (after  "  reciting  a  former  charter  par- 
ty, bearing  date  the  16th  of  April,  1821,  by  which  the  de- 
fendant, for  the  consideration  therein  named,  did  grant 
and  let  to  freight,  and  Nathaniel  Thornton  did  hire  and 
take  to  freight,  all  the  said  ship  Emerald,  for  the  term  of 
one  whole  year  certain,  to  commence  on  the  1st  day  of 
May  then  next  ensuing,  and  after  that,  for  no  long  a  time 
as  he  should  require  to  perform  the  several  voyages  to  be 
made  as  therein  mentioned,  with  an  agreement  that  No- 
thaniel  Thornton  should  pay,  beyond  the  first  year,  at  the 
rate  of  one  guinea  per  register  ton  per  month ;"  and  also, 


806  CASES  IN  THE  EXCHEQUER, 

£xc*.  Chamber,  that  the  parties  had  consented  and  agreed,  and  did  con- 
sent and  agree  to  put  an  end  to,  and  determine  that  char- 
ter party,  and  to  enter  into  a  fresh  one),  the  defendant 
and  William  Elliott  jointly  and  severally  covenanted  with 
Nathaniel  Thornton,  "  that  the  ship  should  be  made  rea- 
dy, and  fitted  and  provided  in  all  respects  fitting  for  such 
a  ship,  and  should  and  would  take  on  board  all  such  goods, 
stores,  and  other  articles,  as  he  the  said  Nathaniel  Thorn- 
ton should  tender  to  him  the  said  William  Elliott,  and 
should,  with  all  convenient  despatch,  by  the  route,  and  in 
the  manner  mentioned  in  the  said  charter  party,  proceed 
with  her  cargo  to  the  port  of  London,  and,  upon  her  ar- 
rival there,  should  make  a  true  discharge  of  her  cargo  to 
Thornton  or  his  assigns."  a  And  Nathaniel  Thornton  did 
covenant  with  the  defendant  and  William  Elliott,  "  that 
he,  the  said  Nathaniel  Thornton  would,  within  ten  days 
after  the  delivery  of  the  cargo  in  the  port  of  London"  to 
him  or  his  assigns,  "  pay,  or  cause  to  be  paid,  to  the  de- 
fendant, or  to  William  Elliott,  freight  for  the  use  of  the 
said  ship,  at  and  after  the  rate  of  15*.  sterling  per  register 
ton,  per  calendar  month,  for  the  use  of  the  said  ship  from 
the  1st  day  of  May  then  last  past,  until  her  final  discharge 
in  the  port  of  London" 

On  the  2d  of  December,  1 822,  the  goods  in  question 
were  shipped  by  Thornton,  under  the  charter  party,  at 
Van  Diemans  Land,  for  London;  and  Elliott,  the  master, 
signed  the  bill  of  lading,  by  which  the  cargo  was  describ- 
ed as  shipped  by  Thornton,  to  be  delivered  at  London,  to 
Messrs.  Hopley  $  Linghams,  or  to  their  assigns,  he  or 
they  paying  freight  for  the  goods  as  per  charter,  with 
primage  and  average  accustomed. 

About  the  27th  of  June,  1823,  the  ship  with  her  cargo 
arrived  in  safety  in  the  river  Thames,  and  when  near 
Gratesend,  in  the  course  of  her  voyage  to  London,  G.  A. 
Lingham  went  on  board,  inquired  about  the  cargo,  and 
received  letters  from  Thornton,  addressed  to  Messrs.  Hop- 


p. 

NOCKELLS. 
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ley  §  Linghams.    On  the  30th  of  the  same  month,  G.  A.  Exeh.  chamber, 
Lingham  went  to  the  defendant's  office  in  London,  and  ^ 

wished  that  the  ship  should  go  to  Brewers  Quay,  but  the  Lucas 
defendant  insisted  that  she  should  go  into  the  London 
Docks,  when,  Lingham  producing  the  ship's  manifest, 
by  which  the  goods  were  consigned  to  Messrs.  Hopley  $ 
Linghams,  the  defendant  consented  that  the  ship  should 
go  to  Brewer's  Quay,  if  Hopley  %  Linghams  would  pay 
freight  for  the  cargo,  according  to  the  first  charter  party; 
but  he  afterwards  said,  that  if  they  would  agree  to  pay 
the  freight  at  the  lower  rate  mentioned  in  the  second  char- 
ter party,  he  would  accept  it,  to  which  proposition  Ling- 
ham  made  no  answer.  After  the  ship  had  been  reported 
at  the  Custom  House,  the  defendant  informed  Hopley  of 
that  circumstance,  and  offered  to  deliver  the  cargo  where 
he  and  his  partners  pleased,  if  they  would  agree  to  pay 
the  freight;  but  Hopley  said  he  would  give  no  promise. 
Some  altercation  then  took  place  between  the  defendant 
and  Hopley,  when  the  latter  said,  "  I  will  make  something 
of  you  before  I  have  done  with  you." 

The  writ  of  testatum  Jieri  facias,  mentioned  in  the  pleas, 
was  sued  out  by  Eicke,  as  the  attorney  of  Hopley  §  Ling- 
ham*,  to  whom  Thornton  was  a  considerable  debtor,  on 
the  2d  of  July,  1823,  and  was  delivered  to  the  sheriff  on 
that  day,  who  the  same  day  granted  a  warrant  to  Davis 
and  Bull,  officers  of  the  sheriff,  who  on  the  3d  of  July  went 
to  the  ship,  and  left  a  copy  of  the  warrant  with  the  mas- 
ter, who  delivered  it  to  the  defendant.  Upon  this  the 
defendant  desired  the  master  to  lock  down  the  hatches 
until  further  orders ;  and,  when  told  by  the  master  that  he 
was  wrong  in  detaining  the  cargo,  as  the  freight  was  not 
due  until  ten  days  after  the  delivery,  said  "  he  would  be 
damned  if  he  cared."  On  the  following  day,  the  officers, 
accompanied  by  Eicke  and  G.  A.  Lingham,  again  went  on 
board  the  ship ;  when  Davis  produced  the  warrant  to  the 
defendant,  who  protested  against  their  proceedings,  and 
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Enk.  CkamUr,  required  them  to  leave  the  ship ;  notwithstanding  which 

they  broke  open  the  hatches  which  had  been  closed  to 
prevent  the  officers  from  taking  the  cargo,  and  proceeded 
to  unload  the  cargo,  which  they  continued  to  do  until  the 
17th ;  by  which  day  the  whole  was  discharged. 

On  the  4th  of  July,  Hopley  §  Linghams  presented  a 
memorial  in  writing  to  the  Commissioners  of  the  Customs, 
in  the  following  terms: — 

"  4th  July,  1823. 
"  Honourable  Sirs, — We  have  on  board  the  ship  Emer- 
ald, Captain  W.  Elliott,  from  New  South  Wales,  two  hun- 
dred and  sixty  casks  train  oil,  which  we  have  paid  duty  on 
and  are  desirous  of  landing  at  the  legal  quays.  The  vessel 
is  appointed  for  the  London  Docks,  but  having  no  compel- 
lable goods  on  board,  we  hope  your  honours  will  be  pleased 
to  direct  officers  to  be  appointed  to  the  legal  quays  also. 
"  We  remain  very  respectfully,  honourable  Sirs, 

"  For  Hopley  $  Linghams, 

"  R.  Nelme? 

On  the  same  day,  the  master  of  the  vessel  made  two  se- 
parate affidavits,  that  the  cargo,  specifying  it,  was  British 
property;  and  upon  the  same  papers,  "  T.  Lingham,  for 
self  and  Co.,  importers,"  deposed  to  the  same  effect. 

The  auction  duty  not  being  payable  upon  the  first  sale 
by  the  importer  of  oil,  Hopley  $  Linghams,  on  the  7th  of 
August,  1823,  annexed  to  a  catalogue  for  sale  by  public 
auction  of  the  oil,  part  of  the  cargo,  the  following  certifi- 
cate:— 

"  London,  7th  August,  1823, 

"  This  is  to  certify,  that  the  undermentioned  lots  includ- 
ed in  Messieurs  Aylwin  &  Co.'s  public  sale  this  day  at 
Garraways  Coffee  House,  have  been  imported  within 
twelve  months  from  this  date,  and  have  not  been  previ- 
ously sold  or  parted  with;  and  tint  this  is  the  first  sale 
thereof." 
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They  also  addressed  the   following  note  to  the  auc-  E*ch>  chamber, 
J  e  1828. 

tioneer: — 

"London,  7th  August,  1823. 
"  We  appoint  you  to  buy  for  our  account,  this  day,  at 
Messieurs  Atjlwin  and  Co.'s  public  sale,  the   following 
goods,  at  the  prices  annexed,  being  our  property." 

This  and  the  former  instrument  was  concluded  by  a  de- 
scription of  the  cargo,  and  was  signed  "  Hopley  §  Ling- 
hams"  Both  these  instruments  were  left  by  Hopley  §  Ling- 
hams  at  the  Excise  Office,  and  the  cargo  was  put  up  to  sale 
by  auction,  under  their  direction,  on  the  7th  of  August. 
The  Sheriff  was  indemnified  by  Hopley  $  Ling  hams.  It 
was  proved  that  Davis  had  said,  that  the  sale  of  the  car- 
go taken  out  of  the  ship  had  produced  1950/. 

The  Lord  Chief  Justice,  after  detailing  the  evidence  ad- 
duced on  both  sides,  stated  to  the  Jury,  that  he  was  of 
opinion  that  the  possession  of  the  ship  remained  in  the 
defendant,  and  that  the  question  for  their  consideration 
was,  whether  the  goods  were  really  and  bond  fide  taken  by 
virtue  of  the  writ  of  execution;  for,  if  they  were,  the 
verdict  ought  to  be  for  the  plaintiffs;  or  whether  the  execu- 
tion was  had  recourse  to  merely  to  enable  the  plaintiff  Ling- 
ham  and  his  partners,  who  were  the  consignees,  to  take 
the  goods,  and  so  get  possession  of  them,  and  land  them 
as  importers,  without  subjecting  themselves  to  the  claim 
or  question  that  might  have  arisen,  if  they  had  accepted 
them  under  the  bill  of  lading,  in  which  latter  case  the  ver- 
dict ought  to  be  for  the  defendants. 

Whereupon  the  counsel,  on  the  part  of  the  plaintiffs 
interposed  and  objected  —  First,  that  the  question  so 
proposed  by  the  Chief  Justice,  for  the  consideration  of 
the  Jury,  was  not  open  for  their  consideration  upon 
the  pleadings  in  the  cause ;  for  if  there  was  ground  for 
imputing  fraud,  it  ought  to  have  been  specially  replied; 
and,  secondly,  that  none  of  the  counts  mentioned  in  the 
declaration  had  been  proved,  and  the  Chief  Justice  ought 
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fixe*.  Chamber,  to  direct  and  charge  the  Jury,  upon  the  evidence  pro- 
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duced,  that  the  possession  of  the  ship  was  not,  at  the 
time  of  entering  of  the  same  by  the  plaintiffs,  by  law, 
vested  in  the  defendant;  and  that  the  defendant  had 
no  hen  on  the  goods;  and,  consequently,  that  the  de- 
fendant was  not  competent  to  maintain  the  action.  Up- 
on  these  objections  a  bill  of  exceptions  was  tendered 
to  and  sealed  by  the  Chief  Justice;  and  the  Jury  gave 
their  verdict  for  the  defendant  upon  all  the  issues,  with 
1950/.  damages. 

The  questions  propounded  for  the  opinion  of  the  Court 
were — 

1.  Whether  the  defendant  had,  notwithstanding  the 
charter  party,  sufficient  possession  of  the  ship,  whereon 
to  maintain  an  action  of  trespass? 

2.  Whether  he  had  a  lien  on  the  goods  seized,  in  re- 
spect of  which  he  could  sue  in  trespass  for  an  illegal  seiz- 
ure of  them? 

3.  Whether  it  was  competent  for  the  Chief  Justice  to 
leave  to  the  Jury  whether  the  goods  were  bond  fide  taken 
under  the  writ  of  execution,  or  whether  that  was  resorted 
to  as  a  colour  for  taking  them,  not  for  the  purpose  of  ef- 
fecting a  levy  under  and  by  virtue  of  the  execution,  but 
with  a  view  to  land  them  without  subjecting  the  plaintiffs, 
Hopley  Sf  Linghams,  to  the  claim  of  the  defendant  for 
freight. 

Pollock,  F.,  for  the  plaintiff  in  error. — Although  the 
authorities  are  not  uniform  upon  the  subject,  and,  under 
the  old  cases  (James  v.  Jones  (a),  Fraser  v.  Marsh  (ft), 
Trinity  House  v.  Clark  (c),  Hutton  v.  Bragg(d),  Parish 
v.  Crawford(e)9)  it  might  be  contended  that  the  defend- 
ant had  divested  himself  of  the  possession  of  the  ship  by 

(a)  3  Esp.  27.  (d)  2   Marsh.    339.      S.  C.   7 

(6)  13  East,  238.  Taunt.  14. 

(c)  4  M.  &  S.  288  (e)  2  Str.  1251. 
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means  of  the  charter  party,  yet  the  result  of  the  modern  Exch.  Chamber, 
decisions,  which  stand  unimpugned,  is,  that,  notwithstand-  1828. 
ing  the  charter  party,  the  defendant  has  sufficient  posses- 
sion of  the  ship,  whereon  to  maintain  trespass  against 
wrong-doers  for  nominal  damages;  Savillev.  Campion  (a), 
Christie  v.  Lewis  (b);  and  that  point  may  therefore  be  con- 
ceded to  the  defendant. 

After  the  concession  of  the  first  point,  the  question  of 
lien  can  apply  only  to  the  amount  of  damages.  By  the 
terms  of  the  charter  party  the  freight  was  not  payable  un- 
til ten  days  after  the  delivery  of  the  goods.  Now,  although 
where  there  is  no  express  stipulation,  the  owner  of  the 
vessel  has  a  lien  upon  the  cargo,  a  dealing  on  credit  is  de- 
structive of  that  right.  Thus,  in  the  case  of  Raitt  v.  Mit- 
chell{c),  where  a  shipwright  in  the  Thames  had  taken  a 
ship  into  his  dock  to  be  repaired,  without  any  express  agree- 
ment for  immediate  payment,  credit  being  given  in  such 
cases  by  the  usage  of  the  trade,  Lord  Ellenborough  held, 
that  the  shipwright  had  no  hen.  A  hen  may  be  extend- 
ed, or  wholly  excluded,  by  particular  contract,  or  special 
circumstances  (d). 

The  judgment,  the  writ,  the  warrant,  and  the  property 
of  the  goods  in  Thornton,  are  admitted.  These  justified 
the  plaintiffs  in  what  they  did,  and  it  was  not  competent 
for  the  Jury  to  find  that  the  proceeding  was  adopted  for 
other  and  collateral  purposes,  than  the  satisfaction  of  the 
debt.  Armed  with  a  legal  authority  to  seize  the  goods  of 
Thornton,  they  must  be  presumed  to  have  done  so  in  the 
pursuit  of  their  legal  right,  and  cannot,  by  the  capricious 
finding  of  a  Jury,  be  made  trespassers  by  so  doing.  Mo- 
tives cannot  be  traversed ;  the  province  of  the  Jury  is  to 
deal  with  facts,  not  with  intentions;  and  even  had  the 


(fl)  3B.&A.  503.  (c)  4  Camp.  146. 

(6)  5  B.  Moore,  211.  S.  C.  2  B.         (d)  Ab.  Ship.  171. 
fc  B.  410. 
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Exch.  Chamber,  plaintiffs  expressly  avowed,  at  the  time,  motives  for  the 

seizure  other  than  the  execution  of  the  writ,  their  pro- 
ceedings under  the  writ  would  be  justified  by  the  writ; 
for,  having  a  legal  justification  for  what  they  did,  their 
declarations  would  be  immaterial.     In  Crowther  v.  Rami" 
bottom  (a),  it  was  decided,  that  in  trespass  for  breaking 
and  entering  the  plaintiff's  close,  and  taking  his  goods,  the 
defendant  may  justify  under  a  sufficient  legal  process,  if 
he  had  it  in  fact  at  the  time,  although  he  declared  at  the 
time  that  he  entered  for  another  cause.     That  was  an  ac- 
tion of  trespass,  for  taking  three  cows  of  the  plaintiff, 
keeping  them  four  days,  and  converting  them  to  the  de- 
fendant's use ;  the  defendants  justifiedoinder  ajusticies,  to 
compel  the  plaintiff's  appearance  in  the  County  Court,  the 
cattle  having  been  re-delivered  to  him  when  his  appearance 
was  entered ;  and  the  plaintiff  replied  de  injurid  absque 
residuo  causae;  on  which  issue  was  joined.     It  was  proved 
at  the  trial  to  be  the  practice  of  the.  County  Court  to  at- 
tach the  party,  in  order  to  compel  an  appearance  by  any 
small  chattel,  and  to  return  it  upon  the  payment  of  2s.  4dL, 
which  was  considered  to  be  an  appearance,  and  entered  as 
such.     It  appeared  also,  that  when  the  cows  were  seized, 
Ramsbottom  said  he  was  a  Sheriff's  officer,  and  was  come 
for  the  cows,  for  71.  debt,  and  51.  costs:  and  although  the 
usual  fee  of  2s.  6d.  was  tendered  to  the  defendant  the 
same  day,  and  the  restoration  of  the  cows  demanded,  they 
were  kept  for  four  days.     Upon  this  evidence,  it  was  left 
to  the  Jury  to  say,  whether  the  defendants  entered  for  the 
mere  purpose  of  compelling  an  appearance,  or  whether 
for  the  purpose  of  compelling  the  plaintiff  to  pay  the  debt 
and  costs.     Upon  a  motion  for  a  new  trial,  Lord  Kenya* 
said — "  I  never  understood  that  a  man  was  obliged  to  jus* 
tify  a  distress  for  the  cause  which  he  happened  to  assign 
at  the  time  it  was  made.     If  he  can  shew  that  he  had  a 

(a)  7  T.  R.  654. 
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legal  justification  for  what  he  did,  that  is  sufficient.     A  man  E*ch.  chamber, 
may  distrain  for  rent,  and  avow  for  heriot  service.     Now, 
here,  it  appears,  that  the  defendants  were  justified  under 
the  process  of  the  County  Court,  in  entering  upon  the 
plaintiff,  and  taking  his  goods,  in  order  to  compel  an  ap- 
pearance; and  therefore  the  question  ought  not  to  have 
been  left  to  the  Jury  to  say  whether  they  entered  for  that, 
or  some  other  cause."    A  further  authority  upon  this  sub- 
ject is  to  be  found  in  ex  parte  fPilbran(a).     That  was  an 
application  to  supersede  a  commission,  upon  the  alleged 
ground,  that  it  had  been  made  use  of  for  the  purpose  of 
dissolving  a  partnership,  so  far  as  respected  the  petitioner. 
"  A  commission,"  observed  the  Vice  Chancellor,  "  is,  in 
a  qualified  sense,  a  legal  right,  like  an  action ;  and  Courts 
of  justice  have  no  concern  with  the  motives  of  parties  who 
assert  a  legal  rights    But  the  case  of  Dr.  Groenvelt  v. 
The  College  of  PhysiciansXb)  is  precisely  in  point.     In 
trespass  against  «/.  S.  for  an  assault,  and  wounding  and 
false  imprisonment,  the  defendant,  as  to  the  force  and 
arms,  and  wounding,  pleaded  not  guilty;  and  as  to  the 
residue  of  the  trespass,  he  justified  it  under  the  authority 
of  the  censors  of  the  college  for  malpractice  by  the  plain- 
tiff in  hb  profession  of  a  physician.     The  plaintiff  replied, 
that  the  defendant  de  injuria  $c.  made  the  assault,  absque 
hoe  that  he  did  it  by  the  authority  set  forth  in  the  plea;  and, 
upon  demurrer,  the  replication  was  held  ill:  and  Holt,  C.  J. 
said — "  suppose  one  has  a  legal  and  an  illegal  warrant,  and 
arrest  by  virtue  of  the  illegal  warrant,  yet  he  may  justify  by 
virtue  of  the  legal  one,  for  it  is  not  what  he  declares,  but  the 
authority  which  he  has,  is  his  justification  (c)."    The  former 
cases  shew,  that  the  motive  cannot  be  left  to  the  Jury;  this 
establishes,  that,  where  the  justification  is  legal,  the  inten- 
tions cannot  be  traversed  in  pleading.     A  further  autho- 


(«)  5  Mad.  1 .  (c)  See  Judgment  of  Lawrence, 

(6)  12  Mod.  386.  J.,  7  T.  R.  658. 

Y  2 


314  CASES  IN  THE  EXCHEQUER, 

Bxck.  Chamber,  rity,  if  it  be  necessary,  upon  this  point,  may  be  .found  in 
18g8'  ^  the  case  of  Barter  v.  Butler  (a),  in  which  it  was  resolved, 
"  that  if  a  man  take  a  distress  for  one  thing,  yet,  when  he 
comes  into  a  Court  of  record,  he  may  avow  for  what  thing 
he  pleases."  From  these  authorities  it  is  clear,  that  the 
motives  of  one  acting  under  a  legal  right  can  in  no  shape 
be  questioned,  even  though  at  the  time  he  declare  that 
he  acts  alio  intuitu.  There  is  a  great  distinction  between 
rights  derived  from  law,  and  those  founded  on  contract  or 
agreement.  The  motives  actuating  the  pursuit  of  the  lat- 
ter, may  be  inquired  into,  but  upon  no  principle  can  legal 
rights  be  questioned.  If  the  authority  exist,  and  the  facts 
necessary  to  give  it  validity  concur,  they  are  essentially 
bound  together,  and  the  motive  cannot  be  called  in  ques- 
tion. A  virtute  cujus  cannot  be  traversed,  so  neither  can 
the  purpose ;  nor,  which  is  the  same  in  effect,  can  it  be 
submitted  to  the  consideration  of  the  Jury.  Can  it  be  said  to 
the  Sheriff  and  his  officers,  that  they  acted  colorably  under 
a  writ  which  they  were  bound  to  obey?  This  principle  is 
recognized  in  various  instances  of  ordinary  occurrence.  Is 
a  debt  due  to  a  man — he  may  recover  it  by  action.  If  it  be 
of  a  bailable  amount,  he  may  arrest  his  debtor.  In  net* 
ther  case  can  he  be  said  to  be  actuated  by  malice ;  he  is 
protected  by  his  legal  right,  and  his  object  cannot  be 
questioned.  Is  an  offence  committed — the  offender  may 
be  prosecuted.  The  basest  motives  may  actuate  the  pro- 
secutor, but  the  law  cannot  take  notice  of  it;  the  legal 
right  exists,  and  the  object  cannot  be  inquired  into.  A 
contrary  doctrine  would  paralyse  the  whole  power  of  the 
laws,  and  be  pregnant  with  mischief,  as  regards  both  civil 
and  criminal  liability.  If  trespass  can  be  maintained  in 
such  cases,  so  may  conspiracy.  And  however  pure  the 
motives,  and  strong  the  authority,  the  conduct  of  him  who 
barely  pursues  his  legal  right  may  be  called  in  question. 

(a)  3  Rep.  26. 
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Campbell,  for  the  defendant  in  error. — It  being  admitted  *«*•  Chambtr, 
that  the  defendant  wag  in  the  possession  of  the  ship,  the 
question  of  lien  becomes  immaterial,  and  does  not  affect 
the  right  of  action.  A  carrier  may,  in  respect  of  his  spe- 
cial property  in  goods  entrusted  to  him,  maintain  trespass 
or  trover  in  respect  of  them,  and  if  they  be  stolen,  may  lay 
the  property  in  himself.  But  the  objection  is  not  open  to 
the  plaintiffs  upon  the  exceptions  pointed  by  the  bill,  and 
was  not  even  suggested  at  the  trial. 

The  exception  taken  is,  not  that  under  no  circumstan- 
ces eould  this  question  be  submitted  to  the  Jury,  but  that 
it  was  not  competent,  upon  these  pleadings,  for  the  Jury 
to  consider  the  question  of  fraud,  which  ought  to  have 
been  specially  replied.    The  plaintiffs  cannot  depart  from 
the  exception  pointed  by  their  bill.     At  common  law, 
no  bill  of  exceptions   could   be  tendered:  the  only  re- 
medy, if  the  verdict  was  wrong,  wjs  by  application  to  the 
Court,  or  by  attaint.     The  bill  of  exceptions  was  first  in- 
troduced by  the  statute  of  Westminster  2,  by  which  the 
party  is  to  produce  the  exception  in  writing,  upon  which 
the  judgment  of  the  Court  is  to  proceed.     Both  the  spe- 
cial replication,  and  the  new  assignment,  are  a  complete 
answer  to  this  exception.     Under  the  former,  the  Jury 
might  investigate  the  facts,  though  not  the  intentions  of 
the  party;  and,  as  it  alleges  that  the  trespass  was  commit- 
ted by  the  plaintiffs  of  their  own  wrong,  without  the  resi- 
due of  the  cause,  which  includes  the  writ,  it  was  compe- 
tent for  the  Chief  Justice  to  leave  for  their  consideration — 
whether  the  seizure  was  bond  fide,  or  colorable  only,  to 
enable  the  plaintiffs  to  get  the  goods,  and  land  them  as 
importers,  without  subjecting  themselves  to  the  claim  or 
question  that  might  have  arisen  if  they  had  accepted  them 
under  the  bill  of  lading*     But  the  new  assignment  is  also 
a  complete  answer  to  this  exception.     It  is,  in  effect,  a 
special  replication ;  and,  admitting  the  judgment,  the  writs 
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E*ck.  chamber,  the  warrant,  and  the  property  in  Thornton,  alleges  that 

the  plaintiffs  did  not  enter  under  that  authority,  but 
for  other  and  different  purposes;  by  pleading  not  guilty  to 
which,  that  allegation  is  denied*  This  was  not  a  traverse 
of  motive  or  intention,  but  of  fact.  In  no  other  shape 
could  the' question  have  been  raised,  if  it  were  possible  to 
raise  it,  which  is  not  denied  by  the  bill  of  exceptions. 
But,  even  should  the  plaintiffs  be  permitted  to  depart  from 
their  exception,  where  process  of  law  is  converted  into  an 
engine  of  fraud,  the  Courts  are  not  prevented  from  in- 
quiring into  it.  In  that  view  of  the  case  also,  the  excep- 
tion is  answered  by  the  evidence.  Had  this  been  a  (air 
and  bond  fide  transaction,  the  plaintiffs  would  have  pro- 
ceeded to  levy  the  debt,  and  to  have  obtained  the  best 
price  for  the  creditor,  by  the  sale  of  the  goods.  By  acting 
otherwise,  they  afford  abundant  evidence  of  fraud  and  col- 
lusion, with  which  the  Sheriff  is  identified,  by  accepting  an 
indemnity.  Undoubtedly,  the  plaintiffs  had  the  writ,  and 
might  have  proceeded  under  it ;  but  it  is  a  question  for 
the  Jury,  to  be  determined  by  the  evidence,  whether  they 
did  so  proceed.  Could  it  have  been  contended  that  the 
goods  were  seized  under  the  writ,  if  they  had  been 
thrown  into  the  river;  or,  being  eatables,  had  been  con- 
sumed? And  yet  the  question  in  this  case  is  identically 
the  same;  for  the  goods  are  transferred  to  Hopley  §  Ling- 
hams,  not  as  purchasers  under  the  fieri  facias,  but  as  im- 
porters, a  result  altogether  collateral  to  the  object  of  the 
writ.  It  is  clear  that  the  case,  throughout,  is  a  palpable 
fraud,  to  enable  the  parties  to  elude  the  defendant's  claim 
for  freight,  under  color  of  taking  the  goods  in  execution. 
The  cases  cited  are  distinguishable  from  the  present,  for, 
in  all,  the  parties  acted  bond  fide  under  the  legal  process. 
Crowther  v.  Ramsbottom  is  precisely  the  converse  of  this: 
there  the  party  declared  that  he  was  not  acting  under  the 
warrant,  here  the  plaintiffs  profess  to  do  so;  but  that  case 
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can  only  establish  that  a  man  is  justified,  if  he  do  no  more  &*<&.  Chamber, 
than  that  for  which  he  has  a  legal  warrant,  and  is  not  re- 
ferable to  this  case,  where  the  plaintiffs  haye  clearly  acted 
alio  intuitu. 

Pollock,  F.9  in  reply. — The  question  of  hen  is  merely 
presented  for  the  purpose  of  shewing,  that  the  goods  re- 
mained in  Thornton,  and  that  the  defendant  had  not  such 
a  property  in  them  as  to  prevent  them  from  being  taken 
in  execution.  He  had  clearly  a  right  to  his  freight  from 
the  charterer;  Moorsom  v.  Rymer{a)\  but  it  was  doubtful 
whether,  as  against  Hopley  %  Lingkams,  he  had  any  claim: 
and  it  was  so  put  by  the  Chief  Justice,  who  stated,  that 
they  seized  the  goods  for  the  purpose  of  avoiding  the 
claim  or  question  which  might  arise  for  freight.  If  pro- 
cess be  abused,  the  proper  course  is  to  apply  to  the  Court 
for  redress,  but  the  motive  of  the  party  who  acted  under  it 
cannot  be  questioned.  Having  a  legal  authority,  he  must 
be  presumed  to  have  acted  under  it,  and  however  his  subse- 
quent conduct  may  call  for  reprehension,  he  cannot  be  made 
a  trespasser.  If  Hopley  %Linghams9  by  their  subsequent 
conduct,  held  themselves  forth  as  importers,  why  not  sue 
them  for  the  freight.  It  is  clear  that  they  are  not  tres- 
passers, for  the  irregularity  of  handing  the  goods  over  to 
them  without  the  formality  of  a  sale,  will  not  affect  their 
justification  under  the  writ.  The  Sheriff  cannot  be  af- 
fected by  receiving  an  indemnity ;  in  some  counties  indem- 
nities are  always  given  as  of  course.  It  is  said  that  the 
form  of  the  exception  precludes  this  objection.  The  scope 
of  it  is  this,  where  fraud  can  be  replied,  there  only  can  it  be 
left  to  the  Jury.  Fraud  may  be  set  up  as  against  original 
proceedings,  but  not  to  executions  founded  upon  them. 


Cur.  adv.  ttdt. 


(a)  2  M.  &  S.203. 
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Fsxch.  Chamber,       Best,  L.  C.  J.  now  delivered  the  judgment  of  the  Court. 

1090  **     ° 

The  bill  of  exceptions  raises  three  questions  for  our  deci- 
sion— Fitst,  was  it  competent  to  the  Chief  Justice,  on  the 
pleadings  in  this  cause,  to  leave  it  to  the  Jury  to  say, 
whether  the  goods  were  really  and  bond  fide  taken  by 
virtue  of  the  writ  of  execution ;  or  whether  the  execution 
was  had  recourse  to  merely  as  a  colour  to  enable  the  de- 
fendants, Hopley  §  Linghams,  to  get  possession  of,  and 
land  the  goods  as  importers,  without  subjecting  them- 
selves to  the  claim  that  might  have  arisen  if  they  had  ac- 
cepted them  under  the  bill  of  lading.  Secondly,  whether 
the  plaintiff  had  such  a  possession  of  the  ship  as  would 
enable  him  to  maintain  trespass.  Thirdly,  whether  the 
plaintiff  had  any  lien  on  the  goods  for  the  freight  due  for 
bringing  them  from  Van  Diemans  Land  to  London. 

The  Counsel  for  the  plaintiffs  in  error  very  properly  de- 
clined arguing  the  second  question. 

The  charter  party,  by  which  the  ship  was  let  to  freight, 
contained  no  terms  conveying  to  the  charterer  the  posses- 
sion of  the  ship.  It  was  a  covenant  that  the  master  would 
bring  in  her  all  the  goods  that  she  was  capable  of  carrying. 
As  the  freight  was,  by  the  bill  of  lading,  made  payable  ac- 
cording to  the  terms  of  the  charter  party,  and  as  by  the 
charter  party  no  freight  was  due  until  ten  days  after  the  de- 
livery of  the  cargo,  we  think  that  the  defendant  had  not  a 
lien  on  the  cargo  for  the  freight.  But  although  the  defen- 
dant had  no  lien,  and  although  Hopley  %  Linghams  were 
entitled  to  have  the  cargo  delivered  to  them  under  the  bill 
of  lading,  yet  they  had  no  right  to  take  it  by  force,  with- 
out producing  the  bill  of  lading,  and  so  avoid  acceding  to 
the  condition  on  which  the  cargo  could  be  claimed  under 
the  bill  of  lading,  namely,  that  of  becoming  responsible 
for  the  payment  of  the  freight,  according  to  the  terms  of 
the  charter  party.  The  special  property  which  the  de- 
fendant had  in  the  cargo  was  sufficient  to  support  an  action 
of  trespass  against  those  who  took  it  from  him  without  au- 
thority from  the  owner. 
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The  circumstance  of  the  defendant  having  no  lien  could  **«*•  Ckmmbr, 
only  operate  in  reduction  of  damages ;  and  this  was  not  the 
ground  on  which  the  Chief  Justice's  direction  was  except- 
ed to.  But  the  want  of  lien  in  the  defendant,  as  the 
freight  here  would  become  due  from  Hopley  %  Linghams 
in  ten  days  after  they  had  taken  the  cargo,  if  they  had 
claimed  it  under  the  bill  of  lading,  could  not  have  such  an 
effect  on  the  amount  of  damages,  as  to  render  it  proper  to 
send  the  case  to  another  trial. 

The  exception  on  which  the  first  question  is  raised,  was 
applied  to  the  pleadings  in  the  cause ;  but  the  Counsel  for 
the  plaintiffs  in  error  has  insisted  in  his  argument  before 
this  Court,  that,  as  they  had  a  writ  which  would  justify 
their  entering  the  ship  and  taking  the  cargo,  it  would  not 
have  been  competent  for  the  Chief  Justice,  whatever  plead- 
ings had  been  on  the  record,  to  direct  the  Jury  to  inquire, 
whether  they  did  the  act  complained  of  under  the  authority 
given  to  them  by  that  writ.  In  other  words,  that  the 
plaintiffs,  having  authority  to  do  what  they  did,  that  au- 
thority will  protect  them,  although  they  did  not  act  under 
it.  Perhaps,  if  the  writ  had  given  them  authority  to  do 
all  that  they  did,  we  could  not,  without  over-ruling  some 
decided  cases,  hold  that  the  Jury  might  inquire  whether 
or  not  they  were  acting  under  the  writ.  But  it  will  be 
found,  that  the  writ  of  execution  did  not  justify  the  con- 
duct of  the  plaintiffs.  This  writ,  therefore,  could  not  pro- 
tect them.  The  action  was  maintainable  whether  they 
entered  the  ship  under  the  authority  of  the  writ  or  not, 
if  the  writ  did  not  justify  them  in  disposing  of  the  cargo  in 
the  manner  in  which  it  was  disposed  of  by  them.  Al- 
though they  did  enter  the  ship  under  the  writ,  yet,  if  they 
dealt  with  the  cargo  in  a  different  manner  from  that  in 
which  the  writ  required  them  to  deal  with  it,  they  made 
themselves  trespassers  ab  initio.  Reason,  as  well  as  law, 
says,  that  a  party  who  abuses  an  authority,  shall  not  pro- 
tect himself  by  it.     In  the  case  of  Dye  v.  Leatherdale  $ 
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Exck.  Chamber,  Simpson  (a),  the  plaintiff  complained  tbat  the  defend- 
ants took  a  certain  hog,  drove  it  away,  and  converted  it  to 
their  own  use.  The  defendants  justified,  that  they  took 
the  hog  damage  feasant,  and  impounded  it.  The  plain- 
tiff replied,  that  after  taking  and  impounding  the  hog,  the 
defendants  converted  it  to  their  own  use.  The  Court  held 
the  replication  good,  because,  when  the  defendants  had 
shewn  that  the  taking  and  impounding  were  lawful,  it  be- 
came necessary  to  reassert  the  disposing  and  converting  to 
their  own  use;  for,  by  this  the  Judges  say,  the  defendants 
made  themselves  trespassers  ab  initio.  In  Reid  v.  Har- 
rison (b),  which  was  an  action  of  trespass  for  taking  goods, 
the  defendants  justified  under  an  attachment;  but  it  ap- 
pearing on  the  plea,  that  they  continued  in  possession  of 
the  plaintiff's  premises  from  the  17th  day  of  July,  1775, 
to  the  10th  day  of  January,  1776,  the  Court  said,  that  by 
not  removing  the  goods,  and  by  continuing  so  long  on  the 
plaintiffs  premises,  although  they  entered  under  the  writ 
of  attachment,  they  had  made  themselves  trespassers  at 
initio.  So,  in  the  present  case,  if  the  plaintiffs  had  a  writ 
that  would  have  justified  them  in  entering  the  ship,  seis- 
ing the  cargo,  and  selling  it  to  raise  the  money  to  pay  the 
debt,  to  levy  the  amount  for  which  the  execution  was  sued, 
yet,  if  they  did  not  deal  with  the  property  according  to  the 
exigency  of  such  a  writ,  but  in  a  different  manner,  and 
thereby  occasioned  an  injury  to  the  defendant,  he  might 
with  right  say,  it  is  true  that  you  had  a  writ,  but  you  did 
not  do  what  that  writ  commanded  you,  but  dealt  with  the 
goods  in  a  manner  very  different  from  that  which  the  writ 
directed,  and  therefore  you  are  trespassers.  This  he  has 
said  by  traversing  all  the  pleas,  except  the  judgment  and 
the  writ.  By  his  new  assignment  he  says — although  you 
had  a  writ,  you  did  not  enter  the  ship  under  it.  Upon 
these  pleadings,  it  was  for  the  Jury  to  inquire  whether  the 

(«)  3  Wils.  20.  {h)  2  W.  BI.  1218. 
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plaintiffs  were  acting  under  the  writ,  or  whether  they  ob-  «****•  cumber 
tained  the  writ  to  give  a  false  colour  to  their  conduct. 

It  has  been  argued  before  us,  that  motives  are  not  ex- 
aminable, and  that  the  allegation  in  pleas  of  virtute  cujus 
is  not  traversable.  If  a  man  do  that  which  he  is  justified 
in  doing,  and  no  more,  the  law,  in  many  cases,  will  not 
permit  his  motives  to  be  inquired  into,  as,  if  he  have  a 
right  to  prosecute  for  a  crime,  or  to  arrest  for  a  debt,  there 
can  be  no  inquiry  with  what  motives  these  acts  were  done ; 
but  if  he  do  more  than  as  a  prosecutor  or  creditor  he  have  a 
right  to  do,  he  will  not  be  justified,  and  it  becomes  proper  to 
inquire  whether  the  prosecution  and  arresting  were  not  mere 
pretences.  Such  an  inquiry  is  material  for  the  purpose  of 
getting  at  the  real  nature  of  the  transaction,  and  enabling  a 
Jury  to  award  proper  damages.  The  virtute  cujus  is  some- 
times a  mere  inference  of  law,  as  what  is  the  meaning  of  a 
writ,  or  the  extent  of  authority  given  by  it.  In  such  cases,  a 
question  of  law  is  raised,  and  there  can  be  no  traverse,  for 
that  withdraws  the  consideration  of  law  from  the  Judges, 
and  presents  it  to  the  Jury.  But  the  virtute  cujus  some- 
times raises  a  mixed  question  of  law  and  fact,  and  where 
this  is  the  case,  there  may  be  a  traverse,  for  that  is  the  only 
mode  by  which  the  facts  are  to  be  settled,  on  which  the 
law  depends.  In  Beat  v.  Simpson  (a),  Mr.  Justice  Powell 
says,  "  when  a  matter  of  law  is  only  comprised  in  a  virtute 
cujus,  then  it  is  not  traversable,  but  matter  of  fact  in  the  vir- 
tute cujus  is  traversable.  Lord  Chief  Justice  Treby  differ- 
ed from  Mr.  Justice  Powell  on  this  point,  and  said,  "  by 
virtue  of  the  writ,  means  by  authority  of  the  writ  by  an  ope- 
ration of  law  on  the  writ,  without  any  ingredient  or  mixture 
of  matter  of  fact."  The  other  Judges  agreed  with  Mr.  Jus- 
tice Powell,  and  6aid,  when  the  virtute  cujus  is  mixed  with 
fact,  it  may  be  traversed.  It  appears  from  Williams's 
Saunders  (b),  that  virtute  cujus  may  be  traversed,  and  he 
refers,  in  support  of  this  opinion,  to  Hobart{c).  The  learn* 

(a)  1  Lord  Raym.  410.    (b)  Page  23.    (c )  P.  52,  and  19  Hen.  6, 14,  20. 
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ed  editor,  Mr.  Serjeant  Williams,  says,  "  when  the  words 
virtute,  prmtextu,  per  quod,  &c.,  introduce  a  consequence 
from  the  preceding  matter,  they  are  not  traversable;  but 
that  matter  of  law  connected  with  fact,  or  rather  mat- 
ter of  right  resulting  from  facts,  is  traversable.  In  the 
Grocers'  Company  v.  The  Archbishop  of  Canterbury  (a). 
Lord  Chief  Justice  De  Grey  says,  in  giving  the  judgment  of 
the  Court,  "law  connected  with  fact  is  clearly  traversable." 
In  this  case,  the  defendant  does  not,  by  his  replication 
and  new  assignment,  deny  the  motive  with  which  the  writ 
of  execution  was  executed,  or  raise  any  question  as  to  the 
import  of  the  writ ;  but  he  says,  although  you  had  a  writ, 
you  did  not  use  it,  you  did  not  enter  under  the  writ; 
and  I  deny  what  you  have  asserted  in  your  plea,  that 
you  the  Sheriff  sold  the  goods,  and  levied  the  debt  by 
such  sale,  and  paid  the  money  so  levied  to  the  other 
defendants,  who  caused  the  writ  to  be  issued.  On  the 
contrary,  he  says,  the  plaintiffs,  Hopley  §•  Linghams, 
took  the  goods  as  indorsees  of  the  bill  of  lading,  and  they 
have  made  the  Sheriff  their  instrument  to  give  the  trans- 
action the  colour  of  an  execution,  that  they  might  get  the 
goods  without  paying  the  freight,  and  oblige  the  defend- 
ant to  seek  his  remedy  against  a  charterer,  who  may  be 
out  of  the  reach  of  our  law,  or  may  be  insolvent.  These 
are  facts.  These  were  to  be  submitted  to  the  Jury,  not 
with  what  motives  the  writ  was  executed,  but  whether  it 
was  executed.  It  is  not  necessary  for  us  to  decide  what 
would  have  been  the  effect  of  the  defendant's  claim  for 
freight,  if  the  goods  had  been  sold  under  the  execution. 
If  they  were  not  taken  and  sold  under  the  execution,  he 
has  a  right  to  take  advantage  of  it,  and  to  obtain  from  the 
plaintiffs  the  freight  which  is  justly  due  from  them  to 
the  defendant.  In  this  case,  the  defendant  complains  that 
the  plaintiffs  took  his  goods  and  converted  and  disposed  of 
them  to  their  own  use.     The  plaintiffs  say,  that  Hopley 
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j*  Linghams  had  a  judgment  against  the  consignor  and  Rsek.  CkamUr, 
owner  of  the  goods;   that  on  that  judgment  they  issued 
a  writ  of  testatum  Jieii  facias,  by  which  the  plaintiffs,  the 
Sheriff,  were  commanded,  that  of  the  goods  of  the  con- 
signor they  should  cause  to  be  levied  the  debt  and  damages4 
due  under  the  judgment,  and  have  the  money,  so  levied, 
before  our  lord  the  King  at  Westminster;  that  the  Sheriff 
made  the  warrant  under  that  writ  to  the  plaintiffs,  the 
officers;  that  they  entered  and  took  the  goods  in  exe- 
cution ;  that  the  Sheriff  sold  them,  and  by  the  sale  levied 
1,950/. ;  and  that  they  paid  the  1,950/.  to  Hopley  $  Ling- 
hams  in  part  satisfaction  of  their  debt.     The  substance 
of  the  replication  is,  although  it  is  true  there  was  such  a 
judgment  as  is  pleaded,  although  a  writ  was  sued  out,  yet 
the  plaintiffs  did  not  enter  the  ship  to  execute  that  writ : 
they  did  not  proceed  to  sell  the  goods,  as  they  say  they 
did;  they  did  not  levy  the  money  and  pay  it  to  the 
defendants,   Hopley  %  Linghams,  but  the  goods  were 
taken  under  another  authority,  and  for  a  purpose  differ- 
ent  from  that  of  levying  the  money  due  to  the  judg- 
ment creditors.     In  the  new  assignment  the  defendant 
says,  that  the  plaintiffs,  for  other  purposes  than  those  men" 
tioned  in  the  pleas,  entered  the  ship  and  took  the  goods. 
If  the  question  can  be  raised,  whether  the  goods  were 
taken  under  the  bill  of  lading,  or  under  the  writ,  these 
pleadings  are  calculated  to  raise  it.     They  put  that  ques- 
tion directly  in  issue.     The  question  is  not  raised  by  an 
inference  of  law  from  the  writ  only,  but  from  facts.    If  the 
Sheriff's  officers  had  a  warrant,  and  if,  instead  of  proceed- 
ing to  dispose  of  the  goods  according  to  the  directions  in  the 
warrant,  they  took  the  goods,  intending  to  keep  them  for 
their  own  use,  might  not  that  be  shewn  by  their  conduct 
with  regard  to  the  goods  subsequently  to  their  taking 
them?    Certainly  it  might.     In  this  case,  the  manner  in 
which  these  goods  were  disposed  of  after  they  were  taken, 
shews  as  plainly  that  they  were  not  seized  under  the  writ, 
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Exch.  ckambtr,  as  if  the  officers  who  took  them  had  kept  them  for  their 
18*8,  own  use.  Instead  of  being  sold  by  the  Sheriff,  and  any 
debt  levied  by  the  sale,  they  were  handed  over  to  Hopley 
%  Linghams.  Hapley  $  Lingham*,  instead  of  taking 
the  goods  as  purchasers  from  the  Sheriff,  tell  us  by  their 
whole  conduct,  and  most  distinctly  by  their  oaths,  that 
they  obtained  the  goods  as  importers.  In  such  a  case,  is 
not  the  virtute  cujus  a  mixed  question  of  law  and  fact,  and 
so,  according  to  the  authorities  that  I  have  referred  to,  tra- 
versable. Is  it  consistent  with  common  sense  to  say,  that 
although  some  of  the  plaintiffs  have  sworn  they  were  the 
importers  of  the  goods,  and  held  themselves  out  as  having 
the  goods  as  importers,  and  in  no  other  character,  yet,  be- 
cause they  had  a  writ  of  execution  against  the  consignor, 
when  they  dare  to  state  on  the  records  of  a  Court  of  Justice 
that  they  possessed  themselves  of  them  by  virtue  of  that 
writ,  they  cannot  be  contradicted — but  that,  to  defeat  jus- 
tice, their  plea  must  be  taken  to  be  true,  although  nega- 
tived by  their  conduct,  although  shewn  to  be  false  by  the 
oaths  of  some  of  those  who  pleaded  it?  It  is  proper  to 
take  notice  of  the  cases  that  have  been  cited  by  the  coun- 
sel for  the  plaintiffs  in  error.  The  first  that  was  mention- 
ed was  Crowther  v.  Ramsbottom  (a).  In  that  case  the  de- 
fendants were  authorized  by  the  writ  of  justicies  to  do  all 
that  they  were  charged  to  have  done.  They  were  em- 
powered to  attach  the  plaintiff  by  his  goods,  to  compel  an 
appearance.  They  did  no  more,  for  the  property  taken 
was  restored  on  the  plaintiff's  entering  an  appearance. 
If  they  used  too  much  violence,  that  should  have  been  new 
assigned,  and  if  they  took  more  property  than  it  was  ne- 
cessary for  them  to  take,  that,  as  Lord  Kenyan  says,  only 
rendered  them  liable  to  an  action  on  the  case  on  the  sta- 
tute of  Marlebridge,  but  did  not  make  them  trespassers. 
Lord  Kenyan  says,  "  If  he  can  shew  that  he  had  a  legal 

(a)  7  Term  Rep.  654. 


EASTER  TERM,  9  GEO.  IV. 


3*5 


justification/or  what  he  did,  that  is  sufficient.    A  man  may  E^ff2Mber* 
distrain  for  rent  and  avow  for  beriot  service." 

In  the  case  before  us,  the  writ  does  not  justify  all  that 
the  plaintiffs  have  done.  In  the  language  of  Lord  Kenyan, 
it  is  not  a  legal  justification  for  what  they  have  done;  on 
the  contrary,  the  conduct  of  the  plaintiffs  is  so  unlike  the 
conduct  required  by  the  writ,  that  the  defendant  has  a 
right  to  say,  that  what  was  done  could  not  have  been  done 
in  execution  of  the  writ. 

In  the  case  of  the  distress  mentioned  by  Lord  Kenyan, 
it  is  precisely  the  same  thing  to  the  party  distrained  on, 
whether  the  distress  were  for  rent  or  for  heriot  service,  if 
the  property  were  taken  as  a  distress,  and  treated  as  the  law 
requires  that  property  so  taken  should  be  treated.     In  the 
present  case,  the  property  was  not  treated  as  it  would  have 
been,  if  it  had  been  taken  under  the  writ.     The  reason  on 
which  the  case  of  distress  is  founded,  is,  that  if  the  party 
have  a  right  to  do  the  act  complained  of,  he  should  not  be 
deprived  of  the  advantage  which  the  right  gives  him  by 
an  immaterial  misdescription  of  his  right  in  the  pleadings. 
The  only  other  case  cited  is  Dr.  Groenvelt  v.  Dr.  Bur- 
well  and  Others  (a).   In  that  case  the  plea  justifies  the  im- 
prisonment, which  was  all  that  the  plaintiff  complained  of 
under  a  warrant  from  the  College  of  Physicians  for  mala 
praxis.     The  replication  does  not  state  any  facts  to  shew, 
from  the  defendant's  conduct,  that  they  were  not  acting 
under  the  warrant,  but  merely  says,  that  which  they  did, 
was  done  of  their  own  wrong.     This  justification,  as  is  said 
in  the  short  report  of  the  case  in  Salkeld,  was  merely 
denying  the  legality  of  the  warrant;  and  if  he  was  not 
taken  under  the  warrant,  but  for  some  other  cause,  he 
should  have  pleaded  that  specially.     This  was  a  traverse 
of  matter  of  law;  namely,  the  legality  of  the  warrant,  and 
not,  as  in  the  present  case,  an  allegation  that  the  writ  was 
not  used,  and  would  not  authorize  the  manner  in  which 

(a)  12  Mod.  386;  3  Salk.  354;  1  Lord  Raym.  454. 
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Exek.  Chcmber,  the  property  was  disposed  of  by  the  plaintiffs.      Lord 

Chief  Justice  Holt  says,  "  If  the  plaintiff  was  arrested  for 
any  other  cause,  and  not  on  this  warrant,  then  the  plain- 
tiff should  have  shewn  the  other  cause."  The  defendant, 
in  the  present  case  has  shewn  that  the  goods  were  taken 
for  another  cause,  and  he  has  satisfactorily  proved,  at  the 
trial,  that  they  were  taken  for  another  cause,  and  not  un- 
der the  writ.  If,  according  to  the  strict  rules  of  pleading, 
he  ought,  to  have  stated  the  particular  cause  for  which  they 
were  taken,  it  is  too  late  to  take  advantage  of  that  formal 
defect  in  the  replication. 

The  cases  on  which  the  counsel  for  the  plaintiff  in 
error  relies,  are  distinguishable  from  that  which  we  are 
now  called  on  to  decide^  This  was  an  attempt  to  abuse 
the  process  of  the  Court,  by  suing  it  out  for  the  purpose 
of  defeating  the  defendant's  right  to  freight.  We  affirm 
the  judgment  of  the  Court  below. 

Judgment  affirmed. 


EXCHEQUER  IN  EQUITY. 


Friday, 
May  2d. 

Where  deposi- 
tions were  re- 
turned on  paper, 
the  Court  allow- 
ed them  to  be 
engrossed  on 
parchment,  and 
the  engrossment 
to  be  filed. 


Willis  r.  Garbutt. 

x  URVIS  moved,  in  this  case,  for  leave  to  file  certain  de- 
positions, which  had  been  taken  in  this  country  on  paper. 
He  cited  the  case  of  Chitty  v.  The  East  India  Company  {a), 
in  which  it  was  ordered  that  the  depositions  taken  in 
India  on  paper,  should  be  engrossed  on  parchment  and 
filed. 

The  Court  was  of  opinion  that  the  depositions  should 
be  engrossed  on  parchment,  and  ordered  that  the  engross- 
ment might  be  filed.     >. 


(a)  2  Cox,  100. 
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In  the  case  of  Jones  v.  Totty(a)f  the  same  course  was     Equit.  Ex*k. 

1828 
pursued  by  the  Vice  Chancellor,  who  ordered  that  the  ^ 

schedule  written  on  paper,  and  returned  with  a  commis-        Willis 

sion  of  partition,  should  be  engrossed  on  parchment,  and      garbutt. 

that  the  engrossment  should  be  filed. 

(a)  2  S.  &  S.  220. 


Scott  v.  The  Governor  and  Company  of  the  Bank  of 

England  (a). 

UN  the  4th  February,  1828,  a  writ  of  distringas  issued  at  Where *dutrin- 
the  instance  of  the  plaintiff,  and  was  lodged  with  the  Se-  f^d7enedup- 
cretary  of  the  Bank  of  England,  accompanied  by  a  notice  °"  ^  thSe»re"k 
in  writing,  that  such  distringas  was  to  prevent  the  trans-  of  England,  ac- 
fer  and  payment  of  700/.,  four  per  cent.  Bank  Annuities,  notice,  that  it 
and  the  dividends  thereon,  or  of  any  other  sum  then  stand-  ^Vof  prevent- 
ing in  the  name  of  William  Wickenden,  in  the  books  of  ins thc  transfer 

c  and  payment  of 

the  said  Governor  and  Company.  On  the  6th  of  the  same  stock  and  divi- 
month,  William  Wickenden  instructed  his  broker  to  sell  |nc"ne  name  of 
100/.  part  of  the  700/.  four  per  cent.  Annuities,  but  the  ^;  "\vbutn0 

*  #  *  '  bill  had  be#»n 

sale  was  prevented  in  consequence  of  the  distringas.     No  filed  against  the 

Bank  or  W  W 

bill  had  been  filed  in  this  Court  by  the  plaintiff  against  the  the  distringas' 
Governor  and   Company  of  the   Bank  of  England,   or  TciZtV^ot 
against  William  Wickenden.     Upon  these  facts —  the  caw»  8et 

aside  with  co*tt. 

Skirrow  moved,  on  the  part  of  William  Wickenden — That 
the  distringas  issued  out  of  and  under  the  seal  of  this  Court, 
at  the  instance  of  the  plaintiff,  for  the  purpose  of  restraining 
the  transfer  and  payment  of  the  sum  of  700/..  four  per  cent. 
Annuities  of  1826,  and  the  dividends  thereof,  or  any  other 
sum  then  standing  on  the  books  of  theGovernor  andCompany 

(a)  This  case  was  argued  17th  kindness  of  Mr.  Skirrow,  fur  the 

February,  1828,  before  the  Lord  opportunity  of  submitting  it  to 

Chief  Baron,  in  his  private  room,  the  profession. 
The  editors  are  indebted  to  the 

VOL.  fl.  Z 
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Bank  of 

England. 


of  the  Bank  of  England,  in  tbe  name  of  the  said  William 
Wiclcenden,  might  be  forthwith  removed;  and,  also,  that 
the  plaintiff  or  her  attorney  might  be  ordered  to  pay  the 
costs  of  and  attending  the  issuing  of  the  writ  of  distringas; 
and  also  the  costs  of  removing  and  discharging  the  same, 
and  likewise  the  costs  of  this  application. 

He  contended,  that  the  writ  of  distringas  was  of  no  more 
authority  than  a  subpoena,  issued  merely  to  compel  an  ap- 
pearance, and  could  not  be  made  use  of  for  any  other  pur- 
pose, whatever  the  practice  might  have  been  to  the  con- 
trary, it  being  enacted  by  the  4th  and  5th  of  Ann.  c.  16, 
that  no  subpoena,  or  other  process  for  appearance,  shall 
issue,  until  after  the  bill  is  filed,  and  a  certificate  thereof 
brought  to  the  subpoena  office,  except  in  certain  cases, 
within  which  the  present  is  not  included. 


Taunton,  contra,  insisted — That  it  had  been  the  invari- 
able practice  of  the  Court  of  Exchequer  to  make  use  of 
the  writ  of  distringas  in  the  manner  the  plaintiffs  had  done; 
and  that  the  Bank  of  England  uniformly  regarded  the 
writ,  accompanied  with  a  notice  in  writing,  as  an  injunc- 
tion against  the  transfer  of  any  stock  mentioned  in  the  no- 
tice. He  further  insisted,  that  the  Bank  was  considered 
in  a  Court  of  Equity  as  trustees,  and  that  the  practice  had 
been  found  most  beneficial  to  the  public,  and  had  been 
upheld  in  two  cases  similar  to  the  present  (a). 


Skirrow,  in  reply,  relied  upon  the  language  of  Lord 
Eldon  in  the  case  of  the  Bank  of  England  v.  Lunn  (ft), 
"  that  the  Bank  of  England  can  never  be  held  to  be  trus- 
tees, for,  viewing  them  in  that  character  would  be  most 
mischievous  both  to  the  public  and  the  Bank ;"  and  he  con- 
tended, that  the  Court  had  no  power  to  dispense  with  the 
provisions  of  the  statute  of  Anne,  which  was  a  remedial 
act,  made  for  the  amendment  of  the  law,  and  the  better 
advancement  of  justice. 

(a)  Toulminv.  Bank  of  England,  6  Price,  405;  S.  C.  7  Price,  631. 

(b)  )5Ves.  583. 


EASTER  TERM,  9  GEO.  IV. 


389 


Alexander,  L.  C.  B.,  after  taking  time  to  consider, 
made  the  following  order: — 

"  The  Court  doth  order,  regard  being  had  to  the  par- 
"  ticular  circumstances  stated  in  the  affidavits — That  the 
"  said  writ  of  distringas  be,  and  the  same  is  hereby  set 
"  aside  with  costs ;  and  it  is  hereby  referred  to  Richard 
"  Richards,  Esq.,  one  of  the  Masters  of  this  Court,  to  tax 
"  the  said  William  Wickenden  his  costs  of,  and  occasion- 
"  ed  by  the  said  distringas  and  this  application ;  which 
"  costs,  when  taxed,  are  to  be  paid  by  the  said  Martha 
"  Scott  to  the  said  William  Wickenden,  or  to  his  clerk  or 
"  solicitor.'' 


Equil.  Exch. 
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Scott 

v. 

Bank  of 

England. 


GENERAL  ORDER. 

1  HAT  all  Pleas  and  Demurrers,  and  Exceptions  to  An- 
swers in  Suits  for  Equitable  Relief,  be  set  down  to  be 
heard  before  the  Lord  Chief  Baron,  in  the  Inner  Court. 
And  any  Motions  in  Equity  may  be  brought  before  his 
Lordship,  in  the  same  Court;  but  the  Notice  of  Motion 
must  express  in  which  Court  the  Motion  is  to  be  made. 
Exceptions  to  Answers  to  Bills  for  Discovery  and  Injunc- 
tions, are  to  be  set  down  for  argument  in  the  Outer  Court, 
as  heretofore. 

The  Business  of  the  Inner  Court  will  be  disposed  of  as  follows  till  further 

Order: 

Mondays.  Motions. — Pleas,  Demurrers,  and  Exceptions, 
in  Suits  for  Equitable  Relief. — Exceptions  to  Re- 
ports, and  further  Directions. — Petitions. 

Wed^days]  °ri«inal  CaU8e8' 

Thursdays.       Same  as  Mondays. 

Fridays.        ">  His  Lordship  will  sit  with  the  other  Barons 

Saturdays.    3      *n  the  Outer  Court. 

The  Court  will  proceed  with  Original  Causes  on  Mon- 
days and  Thursdays,  after  the  other  business  fixed  for 
those  days  is  disposed  of. 


May  \st 


&J0  CASES  IN  THK  EXCHEQUER, 

1828. 

EXCHEQUER  CHAMBER  IN  EQUITY. 


1826. 
Dec.  2Ut,22d.  The  Governors  of  the  Free  School  in  Lucton,  founded  by 

18*7'  John  Pierrepont,  and  Philip  Pymble,  their  lessee;— 

^9,10,16.       Plaintiffs. 
Aw.  \zth.     jOHN  Scarlett,  Edward  Scarlett,  and  James  Proud- 
man; — Defendants. 
Same  Plaintiffs  v.  Thomas  Smith  &  Others,  Defendants. 

where,  on  the  1  HE  bill  stated  that  the  abbot  and  convent  of  Reading, 
monasteries,  the  *n  the  county  of  Berks,  were,  from  time  immemorial,  and 

I^yM«me^on  UP  to  the  time  of  the  dissolution  of  the  abbey  of  Reading, 
the  Crown,  and  in  their  own  right,  or  in  the  right  of  their  cell  or  priory 

the  Crown  sub-  m  *  wr       +     j         •      * 

Bcquently  grant-  of  Leominster,  in  the  county  of  Hereford,  seised  or  pos- 
yeariy  renew"  sessed  of  the  church  of  Leominster  aforesaid,  together 
!hgi  W,il?  !U  w*^  a^  ^e  churches  an^  chapels  thereto  belonging,  and 
members,  and  particularly  of  the  church  and  rectory  of  the  parish  of 
—Held,  that  the   Eye,  in  the  said  county  of  Hereford. 

LrlZ?Xt\*t*o  That  within  the  said  ^ctory  and  parish  of  Eye,  there 
rectoru,  the        were  divers  chapelries,  and,  amongst  others,  the  chapelries 

tithes  granted  t  •   i      i_  i  #►  ir 

must  mean  the  otEyton,  Lucton,  and  1  arpool;  and  which  chapelry  of  Yar- 
oTaiMhe  tithes  P°°l  comprised  the  townships,  villages,  hamlets,  or  places 
except  such  as     0{  Bircher  and  Yarpool;  and  there  was  also  within  the 

had  been  with-  ^  . 

drawn  by  an  en-  said  rectory  and  parish  of  Eye,  a  township,  hamlet,  or 
minister ;  but      place,  which  was  not  within  any  of  the  chapelries  of  the  said 

royal  grants  be- 
ing strictly  con- 
strued, the  Court  would  not  hold  that  the  grant  extended  to  the  rectory,  the  rectory  not  being 
granted  in  express  terms. 

Mod  uses  of  \{d.  for  every  cow  calving,  and  being  milked  within  the  year  ending  at  Easier,  in 
lieu  of  the  tithe  of  milk  and  calf  of  every  such  cow;  of  Id.  for  every  cow  not  calving,  but  being 
milked  within  the  year  ending  at  Easter,  in  lieu  of  the  tithe  of  milk  of  such  cow;  of  id.  for  every 
colt  foaled;  of  3d.  for  every  lamb;  of  Id.  for  every  sheep  shorn,  in  lien  of  the  tithe  of  wool;  and 
of  Id.  for  every  garden,  in  lieu  of  the  tithes  of  the  produce  of  such  garden: — Held  good  moduses, 
but  issues  offered. 

In  ascertaining  the  meaning  and  effect  of  a  charter,  contemporaneous  documents,  proceedings  in 
causes  relating  to  it,  and  parol  testimony,  may  be  resorted  to,  in  order  to  explain  and  give  to  the  char- 
ter a  construction,  but  not  to  contradict  it. 

The  Minister's  accounts  and  the  royal  grants  are,  when  they  so  state,  usually  considered  as  suf- 
ficient evidence  that  certain  premises  were  parts  of  a  dissolved  monastery. 
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parish,  commonly  called  the  township  of  Luston;  and  that  Exch.Ch.inEq. 
the  said  last-mentioned  township,  hamlet,  or  place,  was  *  > 

also  within  a  certain  manor,  called  the  manor  of  Lust  on.        Governor*  of 

That  there  was  within  the  said  rectory  and  parish  of  v. 

Eye,  an  endowed  vicarage;  and  that  the  vicars  thereof  for  Scarlett. 
the  time  being  had  received,  and  the  plaintiffs  therefore 
did  not  claim,  the  tithes  of  eggs,  arising  within  the  said 
township  otLuston;  and  that  the  curates  of  the  said  chapel- 
ry  of  Eyton,  for  the  time  being,  had  received,  and  the 
plaintiffs  therefore  did  not  claim,  the  tithes  of  eggs  aris- 
ing within  the  said  chapelry  of  Eyton. 

That  the  said  abbot  and  convent  of  Reading,  being  so 
seised  or  possessed  of  the  said  church  and  rectory  of  Eye 
as  aforesaid,  were,  previous  to  and  up  to  the  time  of  the  dis- 
solution of  the  said  abbey  of  Reading,  entitled  to  and  pos- 
sessed of,  amongst  other  things,  as  part  of  the  said  rectory 
of  Eye,  all  the  tithes,  both  great  and  small,  arising  within  the 
said  chapelry  of  Eyton,  and  within  the  said  township  ofLus- 
ton,  and  the  said  manor  of  Luston,  other  than  and  except 
the  aforesaid  tithes,  which  the  said  vicars  of  the  vicarage 
of  Eye,  and  the  said  curates  of  the  chapelry  of  Eyton,  for 
the  time  being,  had  received  as  aforesaid. 

That  in  the  28th  year  of  King  Henry  the  8th,  the  then 
abbot  of  Reading  was  attainted;  and  that  upon  his  attain- 
der the  abbey  of  Reading  became,  and  was  in  fact,  dissolv- 
ed ;  and  all  the  possessions  of  the  said  abbot  and  convent, 
and,  amongst  other  things,  the  said  church  and  rectory  of 
Eye,  became  forfeited,  or  came  to  and  vested  in  King  Henry 
the  8th,  in  right  of  his  crown ;  and  the  same  afterwards 
descended  to  King  James  the  1st. 

The  bill  then  stated  letters  patent  of  the  10th  James 
1st,  by  which  that  king  gave  and  granted  to  Francis 
Morris  and  Francis  Philips,  their  heirs  and  assigns,  all 
the  tithes  yearly  arising  and  renewing  in  the  several 
places  called  Luston,  Eyton,  Lucton,  Bircher,  alias  Birch- 
all,  and   Yarpool,  alias  Yerpole,  and  in  the  said  manor 
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Ejrck.Ch.inEq.  of  Luston.    That  the  tithes  so  granted  by  King  James 

1828. 


the  1st  to  the  said  Francis  Morris  and  Francis  Philips, 

Governors  of    became  afterwards  vested  in   John  Pierrepont,    citizen 
Locton  schod       d  vintner  of  Lom!^    The  bin  thcn  8tated  an  inden- 

Scailett.      ture  bearing  date  the  17th  day  of  December,  1708,  by 
which  John  Pierrepont  granted  and  conveyed,  amongst 
other  things,  all  those  tithes  yearly  and  from  time  to  time 
growing,  arising,  and  renewing  in  Luston,  Eyton,  Lucton, 
Bircher,  alias  Birchall,  and  Yarpool,  alias  Yerpole,  in  the 
county  of  Hereford,  or  in  any  or  either  of  them,  and  in  or 
within  the  manor  of  Luston,  with  its  rights,  members,  and 
appurtenances,  and  all  and  singular  the  sites,  messuages, 
edifices,  chapels,  advowsons,  lands,  tenements,  tithes  of 
corn,  grain,  hay,  hops,  apples,  wood,  wool,  flax,  hemp, 
and  lambs,  and  all  other  tithes  whatsover,  as  well  great 
as   small,   and   all   oblations,   obventions,  fruits,   profits, 
waters,  fisheries,  annual  payments,  pensions,  sums  of  mo- 
ney, payments  for  tithe  or  in  satisfaction  for  tithes  or  ob- 
lations, hereditaments,  profits,  and  other  particulars  in  the 
said  indenture  specified,  lying  and  being,  arising,  growing, 
renewing,  or  proceeding  in  or  within  the  towns,  fields, 
places,  parishes,  or  hamlets  aforesaid,  or  in  or  within  any 
or  either  of  them,  or  in  or  within  the  manor  or  lordship  of 
Leominster,  unto  Dr.  John  King,  Dr.  Roger  Altham,  Dr. 
John  Waugh,  and  Dr.  Thomas  Walker,  their  heirs  and 
assigns  for  ever,  to  the  only  use  and  behoof  of  said  John 
King,  Roger  Altham,  John  Waugh,  and  Thomas  Walker, 
their  heirs  and  assigns  for  ever,  but  on  the  charitable 
trusts,  and  for  the  pious  intentions  and  purposes  in  the 
said  indenture  mentioned. 

That  by  an  act  of  Parliament  passed  in  the  7th  year  of 
her  late  majesty  Queen  Anne,  intituled  An  act  for  the  bet- 
ter establishing  certain  charities  of  John  Pierrepont,  after 
reciting,  amongst  other  things,  the  said  indenture  of  7th  De- 
cember, 1708,  it  was  enacted  that  the  several  persons 
therein  named  should  be  directors  and  governors  of  the  said 
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free  school  in  Lucton,  and  they  were  thereby  incorporated :  Exeh.  Ch.  in  Eq. 
and  all  and  singular  the  lands,  tenements,  tithes,  heredita-  „ 

ments,  parcels,  and  premises  by  the  said  recited  indenture    Governor*  of 
granted,  aliened,  or  conveyed  to  the  said  John  King,  Roger     UCT°^  Sc 
Ahham,  John  Waugh,  and   Thomas  Walker,  their  heirs      Scarlett. 
and  assigns,  were  thereby  vested  in  and  settled  upon  the 
said  governors  of  the  free  school  in  Lucton,  founded  by 
John  Pierrepont,  and  their  successors. 

That,  from  the  passing  of  the  act,  all  the  tithes  and  pre- 
mises in  the  said  indenture  mentioned,  had  been  and  then 
were  vested  in  the  said  corporation  or  body  politic,  called 
the  governors  of  the  free  school  in  Lucton,  founded  by 
John  Pierrepont. 

The  bill  then  stated  an  agreement  in  writing,  bearing 
date  8th  November,  1820,  for  the  demise  to  the  defendant 
Philip  Pymble,  by  the  governors  of  the  school,  of  the  tithes 
of  the  townships  of  Yarpool,  Bircher,  and  Luston,  for  three 
years  from  Christmas  then  next,  and,  if  PhilipPymble  should 
think  proper,  a  lease  for  the  term  of  eleven  years  from  the 
end  of  the  said  term  of  three  years.  The  bill  next  stated 
the  occupation,  by  the  defendants,  from  the  25th  of  Decem- 
ber, 1820,  of  farms  and  lands  within  the  township  of  Lus- 
ton, and  the  chapelry  of  Eyton,  and  in  the  said  manor  of 
Luston,  and  their  perception  of  titheable  matters,  both 
great  and  small,  without  accounting  for  or  making  satis- 
faction for  the  same. 

The  bill  prayed  an  account  and  satisfaction  for  the 
tithes  of  hay  and  grass,  calves,  lambs,  colts,  milk,  potatoes, 
turnips,  garden-stuff,  and  fruit,  since  the  said  25th  day  of 
December,  1820,  and  for  the  value  of  the  tithes  of  agist- 
ment, in  respect  of  unprofitable  sheep,  and  other  barren 
and  unprofitable  cattle,  fed  by  the  defendants  upon  their 
farms  or  lands  within  the  township  of  Luston,  or  within 
the  said  manor  of  Luston. 

The  defendants,  by  their  answer,  stated  that  they  had 
been  informed  and  believed,  that,  so  far  back  as  during  the 


334  CASES  IN  THE  EXCHEQUKft, 

Exck.  Ch.  in  Eq.  reign  of  King  Henry  the  First,  the  said  lung,  by  bis  charter, 

"  *  v     gave  and  granted  to  the  Abbot  and  Convent  of  Reading, 

Governors  of     Reading  itself;  also  Chelsea  and  Leominster,  with  all  their 

r  appendages,  with  woods,  arable  lands,  pasture  lands,  mea- 

Scaklett.      dow  ]an(is^  waters,  with  mills  and  fisheries,  with  churches 

also,  and  chapels,  and  church-yards,  and  oblations,  and 

tithes,  with  a  mint,  and  uioneyer  or  mintmaster,  at  Reading; 

and  by  the  said  charter  decreed,  that  no  person  should  hold 

any  of  the  said  possessions  of  the  said  abbot  and  convent, 

and  their  successors,  absolutely  in  fee,  but  only  at  a  yearly 

rent  and  services,  to  be  reserved  to  the  said  abbot  and 

convent  of  Reading. 

That  the  church  of  Saint  Peter,  Leominster,  was  the 
mother  church  over  divers  other  churches  and  chapels  in 
the  county  of  Hereford,  which  were  dependent  upon,  and 
subject  to  the  same;  and  in  particular,  that  the  said 
church  was  the  mother  church  over  the  church  of  Heya, 
otherwise  Eye,  and  the  chapelries  situate  within  and  ap- 
pendant to  the  same. 

That  Eyton,  Luc  t  on,  a.nd  Yarpool,  were  chapelries  which, 
together  with  the  vicarage  of  Eye,  and  other  chapelries, 
called  Orlton,  Bromfield,  Middle  ton,  Kymbolton,  and 
Hope  Militon,  otherwise  Miles  Hope,  were  respectively 
situate  within  the  church  and  rectory  of  Eye  aforesaid,  or 
within  the  ancient  precincts,  limits,  or  titheable  places 
thereof  an  J  appendant  thereto,  and  within  the  lordship 
of  Leominster,  or  within  some  or  one  of  tjie  four  ancient 
great  halimotes  of  the  said  lordship. 

That  Luston  and  Bircher  were  hamlets  and  villages  lo- 
cally situate  within  the  rectory  of  Eye,  or  within  the  an- 
cient precincts  or  limits  thereof,  and  within  the  lordship 
of  Leominster. 

That  there  was  a  manor  within  the  lordship  of  Leomin- 
ster, called  the  manor  of  Luston,  and  that  within  such  ma- 
nor were  comprised  certain  parts  of  the  rectory  of  Eye, 
and  of  the  vicarage  of  Eye,  and  of  the  several  chapelries 
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within  or  appendant  to  the  said  rectory  of  Eye;  and  also  Exch.Ch.inEq. 
the  several  villages  or  places  of  Luston  and  Bircher  afore-  '  , 

said.  Governors  of 

That  the  chapelry  of  Yarpole  comprised  a  hamlet  or  LucT™  SchocI 
village  called  Yarpole,  and  also  the  said  village  or  hamlet    ,  Scablett. 
of  Bircher. 

That  the  vicarage  of  Eye  was  an  endowed  vicarage,  and 
that  the  chapelries  within  or  appendant  to  the  rectory  of 
Eye  were  also  endowed  chapelries. 

That  the  abbot  and  convent  of  Reading,  in  right  of 
their  cell  or  priory  of  Leominster,  were  at,  and  immedi- 
ately prior  to  the  dissolution  thereof,  seised  or  possessed 
of  an  estate  of  inheritance,  in  fee  simple,  of  and  in  the 
lordship  of  Leominster,  and  the  halimotes  or  manors  and 
mesne  manors  thereunto  belonging;  and  particularly  of 
and  in  the  manor  of  Luston,  and  the  demesne  lands  there- 
of, which  manor  and  demesne  lands  of  Luston  were  in  the 
hands  and  manurance  of  the  prior  of  Leominster  at  the 
time  of  such  dissolution ;  and  of  divers  other  lands  with- 
in the  said  rectory  of  Eye,  and  its  vicarage  and  chapel- 
ries; and  also  of  the  rectories  of  Leominster  and  Eye, 
and  of  the  advowson  of  the  vicarages  thereof,  and  of  all 
the  chapelries  thereunto  respectively  belonging,  and  of  all 
the  portions  of  tithes,  and  the  tithes  comprised  in  the  said 
grant  or  charter  of  King  Henry  the  First  to  the  said  ab- 
bey of  Reading;  and  the  same  upon  the  dissolution  of 
the  said  abbey,  which  was  one  of  the  greater  monasteries, 
came  to  the  hands  of  the  Crown,  with  all  the  liberties, 
privileges,  and  other  hereditaments  to  the  same  belong- 
ing, by  virtue  of  the  act  made  and  passed  in  the  32d  year 
of  the  reign  of  his  said  Majesty  King  Henry  the  Eighth, 
for  the  dissolution  of  monasteries  and  abbeys. 

That  they  were  unable  to  set  forth  wheiher  the  said 
abbot  and  convent  of  Reading  were,  previous  to  and  up 
to  the  time  of  the  dissolution  of  the  said  abbey  of  Reading, 
entitled  to  and  possessed  (amongst  other  things)  as  part 
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Exck.  Ck.  m  Eq.  of  the  said  rectory  of  Eye,  of  all  the  tithes,  both  great  and 
'  ,     small,  arising  within  the  said  chapelry  of  Eyton,  and  with- 
Gorernortof     in  the  said  hamlet,  village,  or  place  of  Lttston  so  called,  and 
Lucton  School  tke  said  manor  of  Luston,  or  any  of  such  places,  or  any 
Scarlett,      part  or  parts  thereof,  other  than  except  the  tithes  which 
the  vicars  of  Eye  and  curates  of  the  said  chapelry  of  Ey- 
ton received. 

The  defendants  denied  all  knowledge  of  the  tithes  be- 
ing vested  in  King  James;  the  grant  to  Phillips  and  Mor- 
ris; the  seisin  by  Pierrepont,  and  the  settlement  by  him; 
or  of  the  act  of  Queen  Anne,  stated  in  the  bill. 

They  insisted,  that,  inasmuch  as  the  plaintiffs  were  not, 
and  did  not  claim  to  be  impropriate  rectors  of  the  said 
church  of  Eye,  they  ought  to  set  forth  with  certainty,  in 
their  said  bill,  in  what  character  or  right  they  claimed  to 
be  entitled  to  any  tithes  within  the  said  manor,  villages, 
and  chapelries,  and  in  what  parts  thereof  in  particular, 
and  what  tithes  in  particular  they  claimed. 

The  defendants  admitted  the  occupation  of  farms  and 
lands  within  the  rectory  and  parish  of  Eye,  and  such  parts 
of  the  vicarage  of  Eye  as  were  within  the  manor  of  Las- 
ton;  and  they  admitted  their  perception  of  titheable  mat- 
ters. 

The  defendants  then  set  up  the  following  moduses,  or 
customary  payments,  as  payable  by  the  occupiers  of  farms 
and  lands  lying  and  being  within  such  parts  of  the  rectory 
of  Eye  as  were  situate  within  the  vicarage  of  Eye  and 
the  manor  of  Lust  on,  to  the  person  or  persons  entitled  to 
the  tithes  of  milk,  calves,  colts,  lambs,  and  gardens,  at 
Easter,  in  every  year,  or  as  soon  after  as  lawfully  demand- 
ed, (that  is  to  say):  for  every  cow  calving  and  being  milk- 
ed within  the  year  ending  at  Easter,  the  sum  of  three 
halfpence,  in  lieu  of  the  tithe  of  milk  and  calf  of  every 
such  cow ;  and  for  every  cow  not  calving,  but  being  milk- 
ed within  the  year  ending  at  Easter,  the  sum  of  one  pen- 
ny, in  lieu  of  the  tithe  of  milk  of  such  last-mentioned  cow; 


V. 

Scarlett. 
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for  every  colt  foaled,  the  sum  of  fourpence,  in  lieu  of  the  Exck-  CA-kJfy. 

tithe  of  such  colt;    for  every  lamb  dropped  or  fallen,  * 

the  sum  of  threepence,  in  lieu  of  the  tithe  of  such  lamb;     Goremonof 

for  every  sheep  shorn,  the  sum  of  one  penny,  in  lieu  of 

the  tithe  of  wool  of  such  sheep ;  for  every  garden,  the  sum 

of  one  penny,  in  lieu  of  the  tithes  of  the  produce  of  such 

garden* 

That  they  had  duly  set  forth  the  tithes  of  all  the  clover 
of  the  past  year,  vesture,  and  apples,  and  pears,  not  be- 
ing the  produce  of  gardens;  and  that  such  tithes  had 
been  taken  by  the  plaintiff  Philip  Pymlle;  and  they  were 
ready  and  willing  to  pay  him  the  amount  of  the  moduses 
in  respect  of  milk,  calves,  and  lambs. 

That  no  tithes  of  hay  or  agistment,  or  of  any  other 
titheable  matters  and  things,  or  any  satisfaction  in  lieu 
thereof,  except  the  tithes  of  corn  and  grain,  hemp,  flax, 
clover  of  the  first  year's  growth  or  vesture,  hops,  apples, 
pears,  pigs,  geese,  and  eggs,  and  the  aforesaid  moduses 
and  customary  payments  in  lieu  of  the  tithes  of  milk,  calves, 
colts,  lambs,  wool,  and  gardens,  or  the  produce  thereof, 
had  ever,  within  the  memory  of  any  person  living,  been 
rendered  or  paid  within  such  parts  of  the  said  rectory  of 
Eye  as  were  within  the  said  vicarage  of  Eye,  and  within 
the  said  manor  of  Luston;  and  insisted,  that  at  some  for- 
mer periods  or  period  some  body  corporate,  or  person  or 
persons  having  good  right,  title,  and  power  so  to  do,  exe- 
cuted some  grants  or  grant,  releases  or  release,  by  virtue 
whereof  the  tithes  of  hay,  agistment,  and  of  all  other 
titheable  matters  and  things  within  such  parts  of  the  said 
rectory  of  Eye  as  were  within  the  said  vicarage  of  Eye,  and 
within  the  said  manor  of  Luston  as  aforesaid,  except  as 
aforesaid,  were  granted  or  released  unto,  or  became  vested 
in,  the  owners  of  the  several  farms  and  lands  situate  within 
such  parts  of  the  said  rectory  of  Eye  as  were  within  the 
said  vicarage  of  Eye,  and  within  the  said  manor  of  Luston, 
and  had  ever  since  been  enjoyed  therewith. 
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of  corn  and  grain  arising  from  their  said  respective  farms 
Govemon  of    and  lands,  during  the  years  1821,  1822,  and  1823,  to  the 
plaintiff  Philip  Pymble. 


0. 

Scarlett. 


The  bill  in  the  second  suit  stated  to  a  similar  effect 
with  the  bill  in  the  first  cause,  except  that  in  this  suit  the 
defendants  were  occupiers  in  the  chapelry  of  Yarpole,  or 
Yerpole,  or  Yerpool;  and  which  chapelry  was  stated  in 
the  bill  to  have  obtained  the  pame  of  a  vicarage ;  and  the 
said  chapelry  of  Yarpool  comprised  the  townships  of  Bir- 
cher,  sometimes  called  Birchel  or  Burchall,  and  Yarpool, 
sometimes  called  Yarpole  or  Yerpole,  or  Yerpool.  And 
it  was  admitted  that  the  curates  of  the  chapelry  of  Yar- 
pool, (who  were,  in  the  bill,  stated  to  be  improperly  called 
vicars  of  the  vicarage  of  Yarpool),  had  received  or  claimed 
tithes  of  fruit  growing  in  orchards  and  gardens  within  the 
chapelry;  and  tithes  of  eggs,  hemp,  and  flax,  within  the 
said  chapelry;  and  the  tithes  of  the  home  closes,  situate 
within  the  said  chapelry:  which  tithes  therefore  the  plain- 
tiffs did  not  claim. 

The  defendants,  who  answered  separately,  made  nearly 
the  same  defence  as  that  of  the  defendants  in  the  other 
suit,  and  alleged  similar  moduses  with  those  set  up  in  the 
first  cause.  The  defendants,  however,  stated  that  the  chap- 
lain of  the  said  chapelry  of  Yarpole,  had  received  the 
tithes  of  hemp,  flax,  apples,  pears,  and  eggs,  throughout 
the  whole  of  the  chapelry,  except  in  such  parts  thereof  as 
were  wholly  freed  from  the  payment  of  tithes  and  all 
moduses  in  lieu  thereof;  and  also  the  tithes  of  corn,  grain, 
and  other  tithes  mentioned  in  the  answer,  of  certain  closes 
therein  described. 

The  evidence  on  the  part  of  the  plaintiffs  consisted  of  the 
admissions  in  the  answers. — A  record  from  the  Tower,  be- 
ing a  charter  of  King  Henry  the  First,  to  the  monastery  of 
Reading,  granting  Reading,  Chelsea,  and  Leominster,  with 
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their  appendages,  with  woods  and  fields,  pastures  and  mea-  £gA  Ch  iu  - 
dows,  waters,  mills,  fish-ponds,  fisheries,  churches,  chapels,         1 828. 
church- yards,offerings,  and  tithes,  with  a  mint  and  a  moneyer     "T"^ 

'  Governor!  of 

or  mintmaster,  at  Reading. — The  record  of  a  judgment  in  Luctom  School 
quare  impedit  between  the  abbot  of  Reading  and  Philip  scaelbtt. 
de  Eye,  concerning  the  church  of  Eye,  11  Edw.  1,  which 
recited  or  noticed  two  certificates  from  the  bishop  of  Here- 
ford, to  the  Kings  Justices ;  the  first  of  such  certificates  be- 
ing dated  6th  June,  1285,  and  the  other,  25th  January, 
1285(a):  and  by  the  former  of  which  the  bishop  certified, 
that  the  church  of  Eye  was  not  vacant,  because  the  abbot 
and  convent  of  Reading  had  possession  thereof;  but  from 
what  time,  or  on  whose  presentation  the  same  was  filled,  the 
bishop  was  unable  by  inquisition  to  make  known  for  cer- 
tain ;  nevertheless,  many  persons  on  the  inquisition  taken 
by  the  bishop  believed  that  they  had  the  same  of  the 
gift  of  King  Henry,  son  of  King  William,  as  appeared 
by  the  charter  of  the  aforesaid  King,  as  they  said :  and 
the  second  certificate  being  nearly  to  the  same  effect; 
but  stating,  at  the  conclusion,  that  the  abbot  and  con- 
vent of  Reading  held  the  church  of  the  gift  and  grant 
of  King  Henry,  son  of  William,  the  Conqueror  of  Eng- 
land, and  on  the  confirmation  and  appropriation  of 
the  bishops  and  chapter  of  Hereford,  and  of  the  arch- 
bishops of  Canterbury,  as  in  the  charter  of  the  Lord 
King  Henry,  and  the  charters  of  the  Kings  of  England, 
and  in  the  letters  of  the  archbishops  of  Canterbury, 
(b)  Thomas 

the  Martyr,  and  St.  Edmund  the  Confessor,  and  others  his 
successors,  and  in  very  many  letters  of  the  bishops  of 
Hereford  and  the  chapter  of  Hereford,  seemed  reasonably 
to  be  contained.  And  the  judgment  then  proceeded  thus : — 
"  Ideo  consideratum  est  quod  predictus  abbas  sine  die, 
et  Phillippus,  in  misericordia,  prof  also  clamored 

(a)  This  was  according  to  the  old  (6)  This  blank  occurs  in  the  orig- 

stile.  inal. 


i 
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Exdt.Ch.inEq.  Pope  Nicholas  Taxation  (1291),  in  which,  under  the 
v  1828-  „  title  "  Taxatio  Decanatus  I*omen"  Eye  church  with  iU 
Governors of    chapels  was  thus  taxed: 

Lucton  School 

••  "  Ecclesia  de  Eye  cum  capellis  suis  (Prior.  Leomen.), 

Scarlett       .     ... 

Ixvuj  marc. 

"  Porcio  vicar,  in  eadem  6  marc,  rff." 

The  Nonce  Roll,  (Edward  3),  in  which  Eye  with  its 
chapels,  was  taxed  at  77j  marks,  with  the  portions;  and 
an  account  was  rendered  of  IS/.  Ss.  4rf.  for  the  ninth 
of  corn,  wool,  and  lamb,  of  the  same  church;  and  which 
was  stated  to  be  less  than  the  tax,  because  it  consist- 
ed in  the  glebe  of  the  church,  to  wit,  a  messuage  with 
gardens,  curtilages,  dove-houses,  rents  of  assize,  pleas, 
perquisites,  tithes  of  hay,  mills,  obventions,  and  oblations, 
mortuaries,  and  other  small  tithes,  as  appeared  by  an  in- 
quisition taken  before  the  bishop ;  in  which  same  sum  of 
the  ninth  the  amount  of  the  ninth  of  the  temporalties  of 
the  abbot  of  Redyng  was  contained. 

A  record  from  the  Tower,  dated  6  Hen.  4,  being  a  con- 
firmation of  a  grant  of  Rich.  2,  of  which  the  following  is 
a  translation:  "  The  king,  to  all  to  whom  &c,  Greeting, 
we  have  inspected  the  letters  patent  of  the  Lord  Richard, 
late  King  of  England,  the  second  after  the  conquest,  made  in 
these  words,  Richard,  by  the  grace  of  God,  King  o(  Eng- 
land and  France,  and  Lord  of  Ireland,  to  all  to  whom  these 
present  letters  shall  come,  greeting :  Whereas  the  abbey  of 
Radyng  is  of  the  foundation  of  our  progenitors,  hereto- 
fore kings  of  England,  and  of  our  patronage,  so  that  the 
monks  of  the  said  abbey  are  bound  to  celebrate  divine  ser- 
vice, and  especially  to  pray  for  the  souls  of  our  progeni- 
tors; and  our  said  progenitors,  for  the  support  of  the 
abbot  and  convent  of  the  place  aforesaid,  among  other 
lands  and  tenements  given  and  granted  by  our  said  pro- 
genitors to  the  said  abbot  and  convent  for  their  support, 
did  give  and  grant  the  manor  of  Leomynstre,  to  have  and 
to  hold  to  them  and  their  successors  for  ever;  and  our  be- 
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loved  in  Christ  the  now  abbot  and  convent  of  the  place  Rxch.Ck.inEq. 

1828 
aforesaid,  have  lately  represented  unto  us,  that  although  "  ^ 

certain  of  their  co-monks  are  deputed  to  abide  in  the     Gownonof 

manor  aforesaid,  and  to  celebrate  divine  service  there,  and 


from  time  to  time  to  pray  for  us  and  our  said  progenitors, 
and  are  daily  removeable  at  the  will  of  the  abbot  of  the 
place  aforesaid,  for  the  time  being,  as  by  a  certain  compo- 
sition thereupon  heretofore  made  between  the  then  bishop 
and  the  chapter  of  the  church  of  Hereford,  and  the  then 
abbot  and  convent  of  the  said  place,  and  afterwards  con- 
Armed  by  Pope  Honoriu*  the  third,  of  happy  memory, 
may  more  fully  appear;  nevertheless  the  venerable  father 
the  now  bishop  of  Hereford  doth  now,  for  the  first  time, 
endeavour,  by  force,  to  burthen  the  said  monks  of  Leo- 
mynstre,  who  are  removeable  as  aforesaid,  and  answerable 
to  the  aforesaid  abbot  and  convent  for  the  issues  of  the 
manor  aforesaid,  by  the  names  of  the  prior,  warden,  and 
sub-dean  of  Leomynstre,  to  collect  the  moiety  of  the  tenth, 
lately  granted  to  us  by  the  clergy  of  the  province  of  Can- 
terbury, in  the  deanery  and  archdeaconery  of  Hereford; 
wherefore  the  aforesaid  abbot  and  convent  have  humbly 
besought  us  to  provide  them  a  competent  remedy;  and  in- 
asmuch as  upon  good  and  mature  deliberation  and  advice 
had  with  the  justices  and  other  learned  persons  of  our 
council,  before  whom  the  composition  and  confirmation 
aforesaid  has  been  exhibited  and  shewn,  it  seems  to  them 
that  the  monks  aforesaid,  or  any  other  monks  hereafter  to 
abide  at  Leomynstre  in  manner  aforesaid,  ought  not  to  be 
charged  with  the  collection  of  the  moiety  of  the  tenth 
aforesaid,  or  with  any  other  collection  of  tenths  or  other 
quotas  to  our  use,  in  the  diocese  of  Hereford;  especially, 
for  this,  that  they  are  so  removeable,  and  cannot  take  the 
charge,  or  answer  therefore  without  the  aforesaid  abbot 
and  convent,  their  superiors:  we,  on  this  consideration, 
willing  to  prosper  the  quiet  and  security  of  the  monks 
abiding,  and  for  the  time  to  come  to  abide,  in  the  manor 


V, 
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Bxck.Ch.inEq.  a  foresaid,  do  graciously  will,  and  with  the  deliberation 
^     and  advice  aforesaid,  for  us  and  our  heirs,  decree  and 
Governors  of    grant,  that  all  and  singular  the  monks  abiding,  and  hereaf- 
e>  ter  to  abide,  at  Leomynstre,  in  form  aforesaid,  shall  be  dis- 

Scarlett.  charged  and  wholly  acquitted  for  ever  from  the  collection 
of  the  said  moiety,  as  of  other  tenths  and  subsidies  what- 
soever, granted,  and  henceforth  to  be  granted,  to  us  or  our 
heirs  by  the  clergy  aforesaid,  to  our  use,  in  the  diocese 
aforesaid:  In  testimony  whereof,  we  have  caused  these  our 
letters,  to  be  made  patent:  Witness  ourself  at  Odyham,  the 
23d  day  of  August,  in  the  8th  year  of  our  reign.  Now 
we,  the  abovesaid  will,  decree,  and  grant  of  the  aforesaid 
late  king,  holding  ratified  and  approved  the  same,  accord- 
ing to  the  tenor  of  the  letters  aforesaid,  of  our  special 
grace,  do  accept,  approve,  and  by  tenor  of  these  presents, 
confirm;  and  further,  by  intuition  of  the  premises,  and  for 
this,  that  a  more  suitable  declaration  may  be  made  in  this 
behalf,  of  our  special  grace,  and  for  a  certain  fine  paid  to 
us  at  the  receipt  of  our  chamber — We  have  expressly 
granted  for  us,  and  our  heirs,  as  much  as  in  us  is,  to  the 
aforesaid  abbot  and  convent,  that  they  and  their  succes- 
sors, and  all  and  singular  their  co-monks  now  abiding,  and 
henceforth  to  abide,  in  the  said  manor  of  Leomynstre,  for 
ever  shall  be  quit  and  discharged  of  collections,  accounts, 
and  levies  of  tenths,  quotas,  subsidies,  charges,  and  impo- 
sitions whatsoever,  granted,  or  hereafter  to  be  granted  to  us 
or  our  heirs,  in  the  aforesaid  county  of  Hereford,  by  the 
clergy  of  the  province  of  Canterbury,  being  unwilling  that 
they,  or  any  of  them,  by  occasion  of  such  collections  to  be 
made  in  the  said  diocese  of  Hereford,  towards  us,  or  our 
heirs,  shall  be  charged,  impeached,  molested,  or  in  any- 
wise aggrieved.  In  testimony  whereof,  &c.  Witness  the 
King,  at  Coventry,  the  10th  day  of  November. 

By  the  King  himself." 

The  Minister's  accounts,  30  to  31  Hen.  8,  and  31  to  32 
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Hen,  8,  of  "  the  manor  or  late  priory  of  Leominster,  in  Etch,  ch.  in  Eq. 

1 8"8 

the  county  of  Hereford,  dissolved  by  attainder/'  account-  "  '  „ 

ing  for  rents  and  farms,  with  the  tithes,  in  Luston,  Eys-     Governor*  of 
ton,  the  church  of  Leominster,  Yarpott,  Birchore,  Lull  on,  LucT0*  Scbo01 
Kyngsland,   Orleton,  and  Acton,  within  the  receipt  of     Scarlett. 
Luston. 

A  grant,  by  way  of  demise,  dated  3  Edw.  6,  from  the 
king  to  Sir  James  Crofte,  Knight,  of  the  manor  of  Luston, 
and  the  site  and  soil  of  the  same,  with  the  rights,  members, 
and  appurtenances,  parcel  of  the  possessions  of  the  late 
cell  of  Leominster,  and  to  the  late  monastery  of  Reading 
belonging  or  appertaining,  and  all  and  singular  messuages, 
houses,  edifices,  mills,  water-courses,  cottages,  gardens, 
lands,  tenements,  demesne  lands,  meadows,  feedings  and 
pastures,  woods,  underwoods,  tithes,  rents,  reversions, 
services,  villenages,  villeins,  with  their  sequels,  commons, 
wastes,  heaths,  moors,  ways,  highways,  waters,  fisheries, 
pensions,  portions,  annuities,  perquisites  of  court,  fines, 
amerciaments,  wards,  marriages,  escheats,  reliefs,  heriots, 
fee-farms,  knight's  fees,  advowsons,  courts  leet,  view  of 
frank  pledge,  chattels,  waifs,  estrays,  chattels  of  felons  and 
fugitives,  free  warrens,  and  all  other  fruits,  profits,  com- 
modities, rights,  jurisdictions,  privileges,  liberties,  posses- 
sions, and  hereditaments  whatsoever,  with  all  the  appur- 
tenances, situate,  lying,  and  being,  and  arising,  growing, 
or  renewing  in  the  townships,  fields,  and  hamlets  of  Lus- 
ton, Eiston,  otherwise  called  Eyton,  and  in  the  marsh  of 
Leomynster,  and  in  Yarpole,  Birchore,  Lucketon,  Kynges- 
lane,  Orleton,  and  Aston,  in  the  said  county  of  Hereford, 
and  elsewhere  wheresoever  in  the  same  county  to  the  said 
manor  of  Luston  in  any  manner  belonging  or  appertaining, 
or  as  member  or  parcel  of  the  same  manor,  theretofore  had, 
known,  accepted,  used,  or  reputed;  and  all  messuages, 
lands,  tenements,  meadows,   feedings,   pastures,  woods, 
underwoods,  tithes  of  grain,  corn,  and  hay,  and  hemp,  bees, 
and  apples,  and  ether  tithes  whatsoever,  and  also  rents,  pro- 
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demises  and  grants  reserved,  possessions,  revenues,  and 
Governors  of    hereditaments  whatsoever,  as  well  spiritual  as  temporal, 
ucton      oo    wjt^  tjle  appUrtenanCes  in  Luston  and  Eyston,  otherwise 
Scarlett,      called  Eyton,  and  in  the  marsh  of  Leomynster,  and  in  Yar- 
pole,  Birchore,  Luck  ton,  Kingeslane,  Orleton,  and  Aston, 
in  the  said  county  of  Hereford,  late  being  parcel  of  the 
possessions  of  the  said  late  cell  of  Leomynster,  therefore  ful- 
ly, freely,  and  entirely,  and  in  as  ample  manner  and  form  as 
the  last  abbot  of  the  said  late  monastery  of  Reading,  or  any 
other  persons,  the  premises  or  any  parcel  thereof,  at  any  time 
before  the  dissolution  of  the  said  late  cell  and  of  the  said 
late  monastery,  or  before  the  late  cell  and  monastery  came 
to  the  Crown,  ever  had,  held,  or  enjoyed,  or  ought  to  have, 
hold,  or  enjoy,  and  therefore  fiilly,  freely,  and  entirely,  and 
in  as  ample  manner  and  form  as  all  and  singular  the  pre- 
mises to  the  king's  hands,  or  to  the  hands  of  King  Henry 
the  8th,  by  reason  or  pretext  of  the  dissolution  or  forfei- 
ture of  the  said  late  cell,  and  of  the  said  late  monastery, 
or  in  any  other  manner,  right,  or  title,  came,  or  ought  to 
come,  and  in  the  king's  hands  now  are,  or  ought  to  be; 
To  hold  and  enjoy  the  aforesaid  manor,  and  all  and  singular 
other  the  premises,  with  the  appurtenances,  to  the  aforesaid 
Sir  James  Crofte,  Knight,  and  his  assigns,  during  pleasure. 
Rendering  therefore,  annually,  281.  8s.  of  lawful  money  of 
England,  at  the  Court  of  Augmentation  and  Revenues  of 
the  Crown,  at  the  feast  of  St.  Michael  the  Archangel. 
A  Minister's  account,  4>Edw.  6,  accounting  for  this  rent. 
A  grant  from  Queen  Elizabeth,  in  the  14th  year  of  her 
reign,  to  Sir  James  Crofte,  of  all  that  her  manor  of  Luston, 
and  the  site  and  soil  of  the  same,  with  the  rights,  members, 
and  appurtenances,  parcel  of  the  possessions  of  the  late 
cell  of  Leominster,  and  to  the  late  monastery  of  Reading, 
in  the  county  of  Berks,  formerly  appertaining  and  belong- 
ing, and  all  and  singular  messuages,  houses,  edifices,  &c, 
and  all  other  fruits,  profits,  commodities,  rights,  jurisdic- 
tions, liberties,  possessions,  and  hereditaments  whatsoever, 
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situate,  lying,  and  being,  arising,  growing  and  renewing  in  Etch.  Ch.  in  Eq. 
the  towns,  fields,  and  hamlets  o{  Luston,  Eyton,  the  marsh  „ 

of  Leominster,  Yarpole,  Bircher,  Luck  ton,  Kingland,  Or-     Governors  of 
leton,  and  Aston,  to  the  said  manor  of  Lust  on,  in  any  man-  Vm 

ner  belonging  or  appertaining,  to  hold  to  the  said  Sir  James      Scarlett. 
Crofte,  for  the  term  of  his  life;  and  after  his  decease  the 
said  manor  should  remain  to  Edward  Crofte,  Esq.,  son 
and  heir  apparent  of  the  said  Sir  James  Crofte,  and  the 
heirs  male  of  the  said  Edward  Crofte. 

A  prior  grant  in  the  first  year  of  the  reign  of  Queen 
Elizabeth,  to  Sir  James  Crofte  of  {inter  alia)  the  manor  of 
Luston. 

Particulars  for  a  lease  16th  July,  1582,  24  Elizabeth, 
of  (inter  alia)  the  farm  of  all  those  tithes  yearly,  and  from 
time  to  time,  growing  or  renewing  in  Luston,  Eyton,  Luc- 
ton,  and  Bircher,  in  the  county  of  Hereford,  and  of  the 
manor  of  Luston  (a),  for  Catharine  Crqfie,  wife  of  Sir  James 
Crofte,  Sir  Edward  Crofte,  and  Herbert  Crofte,  for  three 
lives  successively.  At  the  foot  of  the  particular  was  a 
memorandum  to  the  following  effect:  —  "  The  fine  10/. — 
"  Memorandum,  there  is  the  manor  of  Luston,  which  is  of 
"  the  yearly  value  of  101/.  ISs.  9d.  which  is  granted  to 
"  Sir  James  Crofte,  Knight,  by  her  Majesty's  letters 
"  patent,  in  the  first  year  of  her  reign,  during  her  high- 
"  ness's  pleasure.  And  that  the  tithes  of  the  said  manor 
"  are  meant  to  pass  in  this  lease,  and  not  the  manor,  albeit 
"  the  words  in  the  said  lease  doth  for  want  of  true  writing 
"  seem  otherwise,  as  may  appear  by  the  said  lease,  23d 
"  May,  1582.    Examined  by  William  Pynne,  Auditor." 

The  grant  10  James  1,  (24th  March,  1613),  from  the 
king  to  Francis  Morris  and  Francis  Phillips,  their  heirs 
and  assigns  for  ever,  "  of  {inter  alia)  all  those  tithes  year- 
ly, and  from  time  to  time,  coming,  growing,  or  renewing, 

(a)  From  these  words  it  would  manerium,  were  intended  to  pass : 
have  appeared,  that  the  manor  it-  the  memorandum,  however,  at  the 
self,  and  not  the  tithes  in  et  infra      foot  of  the  particular,  explains  this. 

A  A  2 
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Bxch.Ch.mEq.  in  Luston,  Eyton,  Lucton,  Bircher,  and  Yarpole,  or  in 
„  any  or  either  of  them,  with  all  their  rights,  members, 
Governors  of  and  appurtenances,  (in  the  grant  particularly  described 
ucton  oo  ^  t^e  names  0f  tjje  occupiers),  all  and  singular  which  pre- 
Scarlett.  mises  were  situate,  lying,  and  being  within  the  lordship  of 
Leominster,  and  were  of  the  yearly  value  of  30/.  2s.  4dL, 
and  were  formerly  parcel  of  the  lands  and  possessions  of 
the  late  cell  of  Leominster,  being  a  cell  annexed  to  the  late 
monastery  of  Reading,  in  the  county  of  Berks. — "  Also 
we  have  given  and  granted,  and  by  these  presents,  for  us, 
our  heirs,  and  successors,  do  give  and  grant  to  the  afore- 
said Francis  Morris  and  Francis  Phillips,  their  heirs  and 
assigns,  All  and  singular  sites,  messuages,  granges,  mills, 
houses,  edifices,  buildings,  barns,  stables,  dove-houses, 
gardens,  orchards,  garden-grounds,  shops,  cellars,  sollars, 
lands,  tenements,  burgages,  meadows,  feedings,  pastures, 
commons,  ways,  void  grounds,  demesne  lands,  glebe  lands, 
wastes,  furzes,  heaths,  moors,  marshes,  woods,  under- 
woods, tithes  of  sheaf,  blade  grain,  and  hay,  wool,  flax, 
hemp,  and  lambs,  and  all  other  tithes  whatsoever,  as  well 
great  as  small.  And  all  oblations,  obventions,  fruits,  pro- 
fits, waters,  fisheries,  fishings,  works  of  tenants,  rents,  and 
services,  as  well  of  free  as  of  customary  tenants,  of  tenants 
at  will,  suits,  sock,  mulctures,  warrens,  mines,  quarries, 
rents,  revenues,  and  services,  rents  charge,  rents  seek, 
and  rents  upon  whatsoever  leases  or  grants  reserved, 
farms,  fee  farms,  annuities,  yearly  payments,  pensions, 
portions,  sums  of  money,  payments  for  tithes  or  in  satis- 
faction of  tithes  or  oblations,  knight's  fees,  wards,  marriages, 
escheats,  reliefs,  heriots,  fines,  amerciaments,  courts  leet, 
views  of  frank  pledge,  perquisites  and  profits  of  courts 
and  leets,  and  all  things  to  court  leet  and  view  of  frank 
pledge  appertaining,  chattels  waived,  estrays,  bond-men, 
bond-women,  and  villeins,  with  their  sequels,  estover, 
and  common  of  estover,  fairs,  markets,  tolls,  exemptions 
from  toll,  customs,  rights,  jurisdictions,  franchises,  liber- 
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ties,  privileges,  profits,  commodities,  advantages,  emolu-  Exck.Ch.inEq. 
ments,  and  hereditaments  whatsoever,  with  all  their  ap-  *  > 

purtenances  of  what  kind,  nature,  or  sort  soever  they  be,  or     Governors  of 
by  whatsoever  names  they  are  known,  esteemed,  named,  or  0> 

called,  situate,  lying,  and  being,  coming,  growing,  renew-  Scarlett. 
ing,  or  arising  within  the  counties,  cities,  towns,  fields, 
places,  parishes,  or  in  or  within  any  or  either  of  them,  or 
elsewhere  wheresoever,  to  the  aforesaid  rectories,  church- 
es, granges,  prebends,  chantries,  free  chapels,  colleges, 
spiritualties,  tithes,  messuages,  cottages,  burgages,  lands, 
tenements,  and  hereditaments,  and  other  the  premises 
above  expressed  and  specified,  and  by  these  presents  be- 
fore granted,  or  to  any  or  either  of  them,  or  to  any  part 
or  parcel  thereof  in  any  manner  belonging,  appertaining, 
incident,  or  appendant,  or  as  members,  parts,  or  parcels 
of  the  same  rectories,  churches,  granges,  prebends,  chan- 
tries, free  chapels,  colleges,  spiritualties,  tithes,  messu- 
ages, cottages,  burgages,  lands,  tenements,  and  heredita- 
ments, and  other  the  premises  above  expressed  and  speci- 
fied, and  by  these  presents  before  granted,  or  of  any  or 
either  of  them,  at  any  time  heretofore  being,  had,  known, 
accepted,  occupied,  used,  or  reputed.  And  also  the  re- 
version and  reversions  whatsoever  of  all  and  singular  the 
premises  above  by  these  presents  granted,  and  of  every 
part  thereof  dependant  or  expectant  of,  in,  or  upon  any 
lease  or  leases,  grant  or  grants,  for  term  or  terms  of  life, 
lives,  or  years,  or  otherwise  in  any  manner  made  of  the 
premises  above  by  these  presents  granted,  or  of  any  par- 
cel thereof,  being  of  record,  or  not  of  record.  And  also 
all  and  singular  rents  and  yearly  profits  whatsoever,  re- 
served upon  whatsoever  lease  or  leases,  made  of  or  upon 
the  premises  by  these  presents  before  granted,  or  of  or 
upon  any  parcel  thereof,  being  of  record  or  not  of  record; 
And  the  rents  and  yearly  profits  of  all  and  singular  the 
same  premises  above  by  these  presents  granted,  apd  of 
every  parcel  thereof.    We  have  also  given  and  granted, 
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Exch.Ch.inEq.  and  by  these  presents,  for  us,  our  heirs,  and  successors, 

~  *  „     Do  give  and  grant  to  the  aforesaid  Francis  Morris  and 

Governors  of    Francis  Phillips,  their  heirs  and  assigns,  that  they  the 

Lucton  School  aforegajd  Francis  Morris  and  Francis  Phillips,  their  heirs 
Scarlett,  ^d  assigns,  may  from  henceforth  for  ever  have,  hold,  and 
enjoy,  and  may  and  shall  be  able  to  have,  hold,  and  en- 
joy, within  the  aforesaid  rectories,  churches,  granges, 
prebends,  chantries,  free  chapels,  colleges,  spiritualties, 
tithes,  messuages,  cottages,  burgages,  lands,  tenements, 
and  hereditaments,  and  all  and  singular  other  the  pre- 
mises above  by  these  presents  granted,  and  within  every 
parcel  thereof,  so  many,  so  great,  the  like,  the  same,  such, 
and  similar  courts  leet,  view  of  frank  pledge,  law  days, 
assize,  and  assay  of  bread,  wine,  and  ale,  chattels  waived, 
estrays,  chattels  of  felons  and  fugitives,  of  felons  of  them- 
selves, and  of  persons  put  in  exigent,  deodands,  knight's 
fees,  wards,  marriages,  escheats,  reliefs,  heriots,  free 
warrens,  and  all  other  rights,  jurisdictions,  franchises,  li- 
berties, customs,  privileges,  profits,  commodities,  advan- 
tages, emoluments,  and  hereditaments  whatsoever,  as  and 
which,  and  as  fully,  freely,  and  entirely,  and  in  as  ample 
manner  and  form  as  any  abbot  or  abbess,  prior  or  prioress  of 
any  late  monastery,  abbey,  or  priory,  or  any  chanter,  pro- 
vost, or  prebendary,  or  any  other  person  or  persons  at  any 
time  heretofore  having,  possessing,  or  being  seised  of  the 
aforesaid  rectories,  churches,  granges,  prebends,  chantries, 
free  chapels,  colleges,  spiritualties,  tithes,  messuages, 
cottages,  burgages,  lands,  tenements,  and  hereditaments, 
and  other  the  premises  by  these  presents  before  granted, 
with  all  their  appurtenances,  or  any  parcel  thereof,  have 
or  hath  at  any  time  had,  held,  used,  or  enjoyed,  or  ought 
to  have  held,  used,  or  enjoyed,  in  the  premises  above  by 
these  presents  granted,  or  in  any  parcel  thereof,  by  reason 
or  force  of  any  charter,  gift,  grant,  or  confirmation  by  us, 
or  by  any  of  our  progenitors  or  ancestors,  late  Kings  or 
Queens  of  England  heretofore  had,  made,  granted  or  con- 
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firmed,  or  by  reason  or  force  of  any  act  or  acts  of  Parlia-  E*chm  Ch- ,n  ^ • 
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ment,  or  by  reason  or  force  of  any  lawful  prescription,  us-  -> 

age,  or  custom  heretofore  made  or  used,  or  otherwise  by     Governors  of 

-nl  .-  -it  ,«,,        Lucton  School 

any  lawful  means,  right,  or  title  whatsoever,  and  as  fully,  v. 

freely,  and  entirely,  and  in  as  ample  manner  and  form  as  ScARLETT' 
We,  or  any  of  our  progenitors  or  ancestors,  late  Kings  or 
Queens  of  England  have  had  and  enjoyed,  or  ought  to 
have  had  and  enjoyed,  in  all  and  singular  the  premises 
above  by  these  presents  granted,  or  in  any  parcel  thereof. 
We  further  give,  and,  by  these  presents,  for  us,  our 
heirs,  and  successors,  Do  grant  to  the  aforesaid  Francis 
Morris  and  Francis  Phillips,  their  heirs  and  assigns,  All 
and  singular  the  premises  above  by  these  presents  grant- 
ed, and  every  parcel  thereof,  with  all  their  appurtenances, 
as  fully,  freely,  and  entirely,  and  in  as  ample  manner  and 
form  as  all  and  singular  the  premises  above  by  these  pre- 
sents granted,  or  any  parcel  thereof,  came,  or  ought  to 
have  come  to  our  bands,  or  to  the  hands  of  any  of  our 
progenitors  or  ancestors,  late  Kings  or  Queens  of  Eng- 
land, and  in  our  hands  now  are,  or  ought  to  be,  or  might 
be  by  reason  or  force  of  the  dissolution  or  surrender  of 
any  late  monasteries,  abbeys,  or  priories,  or  by  reason  or 
force  of  any  act  or  acts  of  Parliament,  or  by  reason  of  any 
attainder  or  forfeiture,  or  by  reason  of  any  exchange  or 
purchase,  or  of  any  gift  or  grant,  or  by  reason  of  escheat, 
or  by  any  other  lawful  means,  right,  or  title  whatsoever. 
Except  always  nevertheless,  and  out  of  this  our  present 
grant  wholly  reserved,  all  and  singular  advowsons,  dona- 
tions, free  dispositions,  and  rights  of  patronage  of  all  and 
singular  rectories,  churches,  vicarages,  chapels,  and  other 
ecclesiastical  benefices  whatsoever,  to  the  premises,  or  any 
part  or  parcel  thereof  in  any  manner  belonging,  apper- 
taining, incident,  appendant,  or  incumbent — To  have, 
hold,  and  enjoy  all  and  singular  the  aforesaid  rectories, 
churches,  granges,  prebends,  chantries,  free  chapels,  col- 
leges, spiritualties,  tithes,  messuages,  cottages,  burgages, 


850  CASES  IN  THE  EXCHEQUER, 

Rxck.Ch.inBq.  fisheries,  lands,  tenements,  meadows,  feedings,  pastures, 
"  '  ,     woods,  underwoods,  rents,  courts  leet,  views  of  frank- 
GoTemonof    pledge,  profits,  commodities,  advantages,  emoluments,  and 
octon  School  nereditaments,  and  all  and  singular  other  the  premises 
Scarlett,     above  by  these  presents  granted,  with  all  their  rights,  mem- 
bers, and  appurtenances,  (except  as  before  excepted),  to 
the  aforesaid  Francis  Morris  and  Francis  Phillips,  their 
heirs  and  assigns;  to  the  only  and  proper  use  and  behoof 
of  them  the  said  Francis  Morris  and  Francis  Phillips,  their 
heirs  and  assigns  for  ever;  to  hold  of  us,  our  heirs  and 
successors,  as  of  our  manor  of  East  Greenwich,  in  our 
county  of  Kent,  by  fealty  only,  in  free  and  common  socage, 
and  not  in  capite  nor  by  knight  service." 

A  bargain  and  sale,  19  James  1,  from  Francis  Morris 
and  Francis  Phillips,  of  the  premises  comprised  in  the 
last  grant,  to  William  Trigg.  The  title  was  then  traced 
down  to  John  Pierrepont.  The  settlement  by  John  Pier- 
repont,  and  the  act  incorporating  the  governors  of  the 
school,  were  also  given  in  evidence. 

The  plaintiffs  likewise  produced  the  records  of  the  bill 
and  answers  in  a  cause  of  Berry  against  Cooke,  in  this 
Court,  in  1651.  The  bill  and  answers  in  a  cause  of  Crqft 
against  Cooke,  in  this  Court,  in  1679.  The  bill  and  an- 
swers in  a  cause  of  Shaw  against  Brumhell,  in  this  Court,  in 
2d  of  Will.  §  Mary.  The  bill  and  answers  in  a  cause  of  Pen- 
ny against  Hoper,  7  Geo.  J .  The  information,  answers,  and 
decree  in  a  suit  in  Chancery,  1737,  by  the  Attorney-General 
at  the  relation  of  the  Governors  of  Lucton  School  against 
Key  sail.  The  information  and  answers,  but  no  decree,  in 
a  cause  of  the  Attorney-General  at  the  relation  of  the  Go- 
vernors of  Lucton  School  against  Stevens,  in  the  1 1  Geo. 
2,  1738.  The  proceedings  in  the  causes  were  read  as 
evidence  that  the  owners  and  lessees  of  the  tithes,  and 
especially  the  Governors  of  Lucton  School,  and  their  les- 
sees, in  very  early  times,  had  claimed  the  tithes,  inter 
alia,  of  hay  and  agistment,  of  the  several  townships;  and 
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of  the  plaintiffs,  but  only  set  up  moduses,  compositions,  „ 

and  partial  exemptions.  Governors  of 

The  plaintiffs  also  proved  a  lease,  dated  30th  January,     UCTO* 
1707,  from  John  Pier repont  to  Sir  Herbert  Crofte,  of  the     &>**«"• 
tithes  in  Luston,  Eyton,  Lucton,  Bircher,  alias  BirchaU, 
and  Yarpole,  alias  Yarpool,  and  in  or  within  the  manor  of 
Luston,  and  also  in  the  parish  of  Leominster,  and  which 
contained  a  covenant  on  the  part  of  the  lessee,  to  repair 
the  chancels  of  the  several  parochial  churches  or  other 
chapels  within  or  belonging  to  the  premises  demised.  They 
also  traced  their  title  and  proved  the  agreement  with  the 
plaintiff  Pymble.    And  they  entered  into  parol  testimony 
to  prove  repairs  from  time  to  time  done  by  the  Governors  of 
the  School  to  the  chancels  of  the  chapels  or  churches  of 
Yarpole,  Lucton,  and  Eyton.     The  plaintiffs  also  proved 
by  the  examination  of  a  collector  of  the  tithes,  that  tithes 
in  kind,  of  corn  and  grain,  hops,  clover,  hay  of  the  first 
year's  growth,  clover  seed,  geese,  apples,  pears,  and  pigs, 
within  and  throughout  the  manor  of  Luston,  and  within 
and  throughout  the  township  or  hamlet  of  Luston,  and 
the  chapelry  of  Eyton;  besides  and  except  the  tithes  of 
eggs,  within  the  township  or  hamlet  of  Luston,  and  the 
chapelry  of  Eyton,  had  constantly  been  rendered  for  forty 
years  past,  to  or  for  the  use  of  the  lessee  for  the  time  be- 
ing of  the  said  township  and  chapelry  under  the  Govern- 
ors of  Lucton  School,  by  the  occupiers  for  the  time  being 
of  such  lands,  including  the  lands  occupied  by  the  defend- 
ants in  the  first  suit.     And  that  during  the  same  period, 
except  for  fruit  growing  in  orchards  and  gardens,  eggs, 
hemp,  and  flax,  within  the  chapelry  or  vicarage  of  Yar- 
pole, and  the  tithes  of  former  closes  within  the  said  chapel- 
ry or  vicarage;  tithes  in  kind  of  corn  and  grain,  hops, 
clover,  hay  of  the  first  year's  growth,  and  clover  seed, 
geese,  pigs,  and  wool,  as  had  from  time  to  time  been  ren- 
dered by  the  occupiers  of  lands  within  the  township  of 
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Exch.  Ch.  in  Eq.  Bircher  and  Yarpole,  comprising  the  lands  occupied  by 

I R9R  1% 

v       *     „     the  defendants  in  the  second  suit,  to  the  lessee  of  the 

Governors  of     governors.    It  was  admitted  that  tithes  had  never  been 

Lucton  school  coUected  from  the  Bury  of  Luston. 

Scarlet?.  The  evidence  on  the  part  of  the  defendants  consisted 

of  an  extract  from  Domesday,  shewing,  that  at  that  time  the 

king  held  Leominster,  with  its  sixteen  members,  naming 

{inter  alia)  Lustone  and  Larpol. 

The  Valor  Ecclesiasticus,  which  was  partly  to  this  effect: 
"  Decanal*  de  Leomynstr  in  Com  et  Dioc  Heref\ 

Vicaria  de  Eye.     Ric   Wynde  vicar*  ib'm.     Valet  in 

Tento  cum  ptin  p  annil        vi.   viii. 

Decimisfeni  cdib}  annis         ^     xx. 

Decimis  lini  00163  annis xvi. 

$c.       8fc.      %c. 
Et  valet  dare  coity  annis     .     .     •     vii.    xix.     ii. 
X~p xv.    xi.M 

Bailiff's  accounts,  36  Hen.  8,  accounting  for  the  profits 
of  the  Bury  of  Luston,  and  of  the  ferme  of  the  site  of  the 
manor.  Certain  leases  of  the  tithes.  The  answers  of  the  vicar 
and  chaplain  in  The  Attorney-  General  v.  Stevens.  And  in- 
stitutions to  the  vicarage  of  Eye,  in  1 7 1 8, 1 730, 1 785  &  1 796. 

The  evidence  on  the  part  of  the  defendants  Davis  and 
Staunton,  (who  were  occupiers  in  Yarpole),  consisted  of  a 
lease  from  the  Crown,  in  the  reign  of  King  Edward  6th,  of 
land  in  Yarpole,  in  which  were  mentioned  the  Church- 
wardens of  Yarpole;  and  a  provision  was  made  for  defray- 
ing the  expense  of  lamps  or  lights  in  the  church  of  Yarpole. 
These  defendants  also  produced,  from  the  bishop's  registry, 
institutions  to  the  perpetual  vicarage  of  the  parish  church 
of  Yarpole,  in  the  years  1740,  1743,  and  1796,  and  the 
admission  on  the  18th  May,  1808,  of  a  curate.- — All  the  de- 
fendants proved,  by  parol  testimony,  the  payment  of  the  se- 
veral moduses  alleged  by  their  answers,  within  living  me- 
mory, and  the  reputation  that  the  same  were  moduses. 
They  also  proved  that  tithe  hay  or  agistment,  or  any  com- 
position for  it,  had  not  been  paid  within  living  memory. 
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Tbe  plaintiffs,  in  reply  to  the  evidence  of  the  defendants,  EzcK  Ch.  in  Eq. 
produced,  from  the  bishop's  registry,  admissions  of  chap-     v  18*8,  ^ 
lains  to  the  chapelry  of  Yarpool.  Governors  of 

Lucton  School 
v. 

Jems  and  Tinney,  detailed  the  title  of  the  plaintiffs,      Scarlett. 
commenting  upon  the  evidence  in  support  of  it  as  they 
proceeded,  and  maintained,  in  conclusion,  that  the  evi- 
dence established  the  right  of  the  plaintiffs  to  the  tithes 
demanded  by  them  in  both  suits. 

Martin,  and  Boteler,  for  all  the  defendants  except  Davis 
and  Staunton* — This  is  a  bill  by  parties  who  do  not 
sustain  the  character  of  rector  or  impropriator.  They 
are  only  grantees  of  certain  descriptions  of  tithes  aris- 
ing on  particular  lands.  They  must,  therefore,  shew 
from  the  grant,  as  well  as  from  the  usage,  what  the 
effect  and  operation  of  the  words  of  the  grant  are.  It  is 
matter  of  doubt  whether  the  cell  of  Leominster  was  in  ex- 
istence at  the  time  of  the  abbey  of  Reading.  The  cell  or 
priory  of  Leominster  was  founded  in  1125.  The  precise 
date  when  the  abbey  of  Reading  was  founded,  does  not 
appear.  Henry  the  First  began  to  reign  in  1100,  and  he 
reigned  to  1135.  If  the  priory  were  founded  before  the 
abbey  of  Reading,  the  effect  of  the  grant  would  be,  to 
make  Reading  a  cell  of  Leominster,  a  cell  being  subordi- 
nate to  a  greater  monastery  (a).  If  the  priory  were 
founded  subsequently  to  the  abbey,  it  must  have  been  en- 
dowed with  some  tithes.  If  the  plaintiffs  claim  under  the 
abbey  of  Reading,  it  is  incumbent  upon  them  to  shew 
what  were  the  possessions  of  the  abbey.  There  were  two 
religious  houses,  one  greater,  and  the  other  subordinate ; 
each  appearing  to  have  had  tithes.  On  the  dissolution  of 
monasteries,  both  came  to  the  Crown  at  the  same  time* 
The  plaintiffs  ought  to  have  shewn  what  perception  fol- 
lowed the  grant.     The  bill  claims  tithe  of  hay  and  agist- 

(a)  See  Bum,  Eccles.  Law,  tit.  Monasteries,  7th  edit.  575. 
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J8gck.au  i*Eq.  ment,  milk,  calves,  lambs,  potatoes,  garden  stuff,  and 
„  18*8,  ^  fruit.  They  have  not  shewn  any  perception  of  tithe  hay 
Governors  of    or  agistment;  and  though  we  do  not  shew  perception 

Lucton  sd*ol  ^  any  ot|jer  per80n>  8till,  as  the  plaintiffs  do  not  claim 

Scarlett,     under  a  common-law  right,  as  rectors,  they  are  not  entitled 
to  any  inference  in  their  favour.     The  grant  to  Morris  and 
Phillips  does  not  appear  to  have  been  a  grant  of  the  rec- 
tory, or  of  a  portion  of  the  tithes,  but  merely  a  grant  of 
the  tithes  then  on  lease.     The  best  exposition  of  any 
grant  is  the  usage  which  has  followed  it:    and  if  there 
had  not  even  been  an  express  grant  of  these  tithes,  if  there 
had  been  words  large  enough  to  include  them  with  constant 
usage,  the  Court  might,  perhaps,  have  held,  that  they  were 
entitled  to  the  tithes;  but  the  Court  must  of  necessity  be 
of  a  contrary  opinion  where  there  has  been  no  such  usage. 
There  is  no  mention  of  tithe  hay  in  any  of  the  documents 
except  in  Leominster  Marsh,  which  affords  strong  infer- 
ence that  no  other  tithe  hay  was  intended  to  be  granted. 
— They  have  failed  in  all  former  attempts  to  recover  die 
tithes  now  demanded  by  them.     It  is  now  ninety  years 
since  the  information    in  the  Attorney-General  v.   Ste- 
vens was  filed.      After  so  long  an  acquiescence,  they,  in 
1607,  begin  to  grant  leases  to  ignorant  persons,  contain- 
ing the  word  herbage,  with  a  view  of  asserting  a  right 
It  appears  from  the  documents,  that  the  tithes  of  these  dis- 
tricts were  specifically  divided ;  the  vicarage  of  Eye  having 
some  tithes,  and  the  priory  of  Leominster  having  also  some. 
There  were  also  the  tithes  of  the  Bury  of  Luston,  and  there 
are  the  tithes  of  the  manor  of  Luston.     The  necessary  con- 
struction to  be  put  on  the  grant  of  Queen  Elisabeth  is, 
that  when  the  Queen  made  that  grant  she  had  all  the  pos- 
sessions to  which  the  monastery  had  been  entitled,  for  no 
separation  of  the  tithes  is  shewn.    The  words  in  the  grant 
of  Queen  Elizabeth,  "  all  our  tithes,"  must  of  necessity 
mean  tithes  of  which  the  Queen  was  in  the  actual  perception, 
and  not  tithes  which  were  then  already  leased  to  other  per- 
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sons ;  or  else  it  would  appear,  that  the  persons  who  pre-  *"*•  Ch.i»Eq. 
pared  the  grant  did  not  know  with  certainty  what  tithes  ^ 

the  Queen  was  entitled  to,  some  having  been  leased  to  Gownonof 
other  persons.  The  grant  then  mentions  the  tithe  of  uc  fc 
hay  in  Leominster  Marsh.  Why  those  particular  tithes  Scarlett. 
should  be  distinguished  does  not  appear.  It  then  states, 
tithes  of  lands  in  Yarpole,  in  the  occupation  of  divers  per- 
sons, naming  them.  In  some  parts  of  the  grant  the  words 
are,  "  all  our  tithes,"  generally,  in  other  parts  the  grant 
is  confined  to  the  tithe  of  hay  of  lands  in  the  occupation 
of  the  persons  named.  If  the  Queen  intended  to  grant 
all  the  tithes,  why  name  the  varieties.  If  the  grant  of 
King  James  had  used  the  same  words,  they  might  perhaps 
have  shewn  from  usage,  what  the  particular  tithes  were* 
Not  one  of  the  documents  produced  shews  that  tithe-hay 
was  ever  received,  but  the  contrary.  There  was  a  rectory 
of  Eye,  either  belonging  to  the  priory  of  Leominster  or  to 
the  abbey  of  Reading,  and  which,  on  the  dissolution,  became 
vested  in  the  Crown.  It  never  can  be  said,  that  the  King's 
right  is  displaced  by  the  mere  circumstance  of  the  repair 
of  the  chancel.  Such  a  fact  will  not  induce  the  Court  to 
suppose  that  there  has  been  a  demise  of  the  rectory.  It  is 
material  that  there  is  a  vicar  who  has  tithes  within  a  place 
at  Yarpole  as  well  as  at  Eye.  It  appears  from  the  Ec- 
clesiastical Survey,  that  the  vicars  of  Eye  received  tithe- 
hay:  and  that  the  vicar  subsequently  claimed  tithe-hay, 
appears  from  the  information  in  the  Attorney-General 
v.  Stevens.  If  a  different  modus  be  proved  from  that 
pleaded,  the  modus  cannot  be  sustained.  Miller  v.  Jack- 
son (a),  Blake  v.  Vesey{b).  And  so  where  a  party  claims 
tithes,  and  enters  into  evidence,  he  cannot  have  a  de- 
cree if  he  proves  a  modus,  though  it  be  not  set  up  by 
the  defendant*  The  informations  against  Keysall,  in  the 
8  Geo.  2,  and  against  Stevens,  in  the  1 1  Geo.  2,  shew  that 

(«)  Ante,  Vol.  1,  p.  65.  (6)  3  Dow,  P.  C.  189;  2  E.  &  Y.  699. 
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Bxch.  Ck.  in  Eq.  the  parties  who  then  represented  this  charity  did  not  and 
1828.         could  not  consider  themselves  entitled  to  all  the  tithes  de- 
Governors  of    manded  hy  the  present  bill,  which  demands  an  account  of 

Lucton  School  tithe-hay.  In  the  latter  suit  the  defendants,  by  their  answer, 
Scarlett,  admitted  the  plaintiffs*  right  to  certain  tithes,  except  hay. 
Afterwards,  another  answer  appears  to  have  been  put  in, 
insisting  that  the  plaintiffs  were  not  rectors,  but  only 
grantees  of  particular  tithes.  Witnesses  were  examined  and 
many  of  the  depositions  in  that  suit  have  been  read  in  this 
cause.  The  witnesses  state,  that  tithe-hay  had  not  been 
paid ;  one  of  such  witnesses  appearing  to  be  the  sister  of 
Mr.  Pierrepont,  the  founder  of  the  charity.  This  is  very 
strong  evidence,  that  Mr.  Pierrepont  himself,  or  his  family, 
were  not  then  entitled  to  tithe-hay.  The  cause  was  heard 
before  Lord  Hardwicke,  on  the  25th  November,  1745, 
when  it  appearing  that  Luston  was  within  the  rectory  of 
Eye  and  Yarpole,  the  cause  stood  over,  and  the  vicars  of 
Eye  and  Yarpole  were  made  parties.  The  relators  did 
not  call  on  Smith,  the  vicar  of  Yarpole,  for  fifteen  years. 
In  December,  1758,  Smith  put  in  his  answer,  claiming 
(among  other  things)  great  and  small  tithes  and  herbage  of 
certain  closes.  In  January,  1759,  the  vicar  of  Eye  an- 
swered. If  the  plaintiffs  claimed  nothing  which  belonged 
to  the  vicar  of  Eye  and  the  other  persons,  how  did  it  hap- 
pen that  the  information  was  never  brought  to  a  hearing? 
The  fact  of  their  not  proceeding  to  a  decree  shews  that 
they  did  not  consider  their  case  made  out.  And  from  that 
time  until  the  present  they  have  never  taken  a  single  step. 
There  is  no  evidence  of  perception,  but  abundant  evi- 
dence of  opposition  to  the  claim.  Witnesses  who  have  not 
proved,  but  contradicted  the  demand.  No  decree  was  ever 
obtained  in  either  of  the  suits ;  and  whether  the  claims  of 
the  ecclesiastical  persons  did  or  did  not  clash  with  the  de- 
mands of  the  plaintiffs  in  the  information,  there  is  no  reason 
why  the  causes  should  not  have  been  heard.  Many  antient 
witnesses  were  examined  in  those  causes.    The  rights  of  the 
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parties  could  have  been  established  with  much  greater  Exch.ch.inEq. 

.  ...  1828 

ease  at  that  time  than  now.     The  fair  inference  is,  that  „ 

the  Attorney-General  of  that   day  considered  that  the     Governors  of 
plaintiffs  had  not  made  out  their  case,  and  would  not  fur-  Vm 

ther  prosecute  the  suit.  In  1785,  they  attempted  to  ob-  Scarlett. 
tain  the  tithe  of  herbage.  They  actually  refunded  to  the 
lessee  the  amount,  when  they  found  that  the  tenants  would 
not  pay.  Hay  is  not  mentioned  in  any  of  the  documents 
produced.  The  plaintiffs  are  not  rectors,  and  we  are  not 
therefore  bound  to  shew  them  to  whom  the  tithe  is  pay- 
able, but  it  rests  on  them  to  make  out  their  title.  The 
grant  from  Queen  Elizabeth  is  not  a  grant  of  all  her  tithes, 
but  only  of  divers  of  her  tithes  in  the  manor  of  Luston. 
It  is  incumbent  on  the  plaintiffs  to  shew,  what  tithes  be- 
longed to  the  manor  of  Luston.  It  is  manifest,  that  if 
either  of  the  informations  had  been  brought  to  a  success- 
ful termination,  the  parish  would  not  be  in  its  present 
situation. 

Sidebottom,  for  the  defendants  Davis  and  Staunton. — 
Yarpole  is  a  parish  of  itself,  and  not  any  part  of  the  rectory 
of  Eye,  and  the  plaintiffs  can  only  claim  the  tithes  of  the 
lands  of  these  defendants,  as  part  of  the  rectory  of  Eye.  If 
the  plaintiff  make  ou  this  case  as  against  these  defendants, 
the  defendant  Davis  is  only  liable  to  the  payment  of  the 
tithe  of  agistment,  and  the  other  defendant  only  in  respect 
of  tithe  of  wood  cut  down  in  a  small  piece  of  waste  land.  The 
evidence  in  Berry  v.  Cook,  is  no  evidence  against  these 
defendants;  the  identity  of  the  lands  occupied  by  them 
with  those  of  the  defendants  in  that  suit,  not  being  proved. 
Ashby  v.  Power  (a),  Lady  Dartmouth  v.  Roberts  (6),  Ben- 
son  v.  Olive  (c).    If  the  plaintiffs  had  made  out  any  case 


(a)    3  Eagle  &  Younge,  1308;      Younge,  655. 
Gwill.  1238;  4  Wood,  195.  (c)    Bunb.    284;     2   Eagle    & 

(6)    16  East,  334;  2  Eagle  &      Younge,  24. 
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Exch.ck.inEq.  against  these  defendants,  it  must  have  rested  on  two 
1828.  . 

^     points;  first,  that  the  lands  in  question  are  within  the 

Governor*  of  rectory  of  Eye;  and  secondly,  that  they  have  a  grant  of  that 
«.  rectory,  or  of  the  particular  tithes.     A  grant  from  the 

Scarlett.  Crown  in  the  most  extreme  words  will  not  bar  a  rector 
of  his  common-law  right,  unless  the  nature  of  the  right  of 
the  Crown  be  expressly  stated  in  the  grant.  Elcins  v. 
Dormer  (a).  No  perception  of  the  tithes  of  agistment  or 
wood  at  any  time  is  shewn* — He  also  suggested,  that, 
as  out  of  a  farm  of  eight  hundred  acres,  die  defendant 
Davis  had  only  seventy  acres  in  Eye,  (if  any  part  was 
in  Eye),  and  of  those  seventy  acres,  sixty-one  were  wood- 
land, and  the  agistment  was  therefore  only  of  nine  acres, 
the  maxim  "  de  minimis  non  curat  lex,*9  would  apply. 

Jervis,  in  reply. — It  appears  from  the  proceedings  in  the 
Quare  impedit,  that  the  abbot  of  Reading  was  the  rector 
of  Eye,  before  the  time  of  legal  memory,  under  die  grant 
from  King  Hen.  1.  In  Pope  Nicholas9  taxation,  no  men- 
don  is  made  of  any  taxation  of  the  townships  of  Yarpole, 
Lucton,  Burcher,  and  Eyton,  as  chapelries  or  otherwise, 
which  is  to  be  accounted  for  by  all  of  them  being  comprised 
in  the  rectory  of  Eye*  The  Nonee  roll  and  Ministers  ac- 
counts confirm  this.  All  the  documents  shew  that  the  abbot 
of  Reading  had  the  tithes  of  the  manor  of  Luston  shortly 
before  the  dissolution  of  monasteries.  The  reason  why  the 
lease  in  the  time  of  Elizabeth  contained  the  words  divers 
tithes,  and  not  all  tithes,  is  easily  accounted  for,  by  the  queen's 
not  having  all  the  tithes ;  some  of  them  having  been  demised 
to  one  Brotholt,  by  lease  of  31  Hen.  8,  and  other  parts  there- 
of having  been  demised  to  Gooding,  by  a  lease  of  S  &  4 
Philip  and  Mary.  By  the  lease  of  10  January,  1  Elisa- 
beth, that  queen  demised  the  manor  of  Luston, not  including 
the  tithes.     By  the  lease  of  14  May,  21  Etiz.,  the  tithes 

(a)  3  Atk.  534;  2  Eagle  &  Younge,  108. 
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within  the  manor  were  demised  to  Sir  James  Crqfte.    The  Arc*,  ch.  in  Eq. 


1  R9R 

particular  for  a  lease,  14  May,  24  Eliz.  ( 1 582),  is  of  a  lease  '  „ 

to  be  granted  to  Catharine  Crqfte  of  the  tithes  only,  and     Governors  of 
the  lease  of  25  Eliz.  is  according  to  that  particular.     The  v. 

grant  to  Phillips  and  Morris  was  founded  on  the  lease  of  ScA*tBTT« 
8  May,  44  Eliz.,  and  not,  as  supposed  by  the  defendants, 
on  the  lease  of  1  Eliz.  The  year  before  Mr.  Pierrepont 
founded  the  school,  he  demised  the  tithes  to  one  of  the 
Crqfte  family,  for  a  term  which  did  not  expire  till  1729. 
After  the  expiration  of  that  lease,  the  lessees  of  the  tithes 
under  the  school  filed  the  information  against  Keysall,  and 
in  that  information  Pierrepont  himself  was  a  relator. 
Though  evidence  of  the  custom  in  one  manor  cannot  be 
used  as  evidence  of  the  custom  of  another  manor,  yet  here  we 
say  it  applies  to  all  the  townships,  all  of  them  being  not  only 
in  one  parish  but  in  the  same  manor.  The  Attorney-Gene- 
ral, in  the  information,  asserts  the  title  of  the  charity  and  not 
the  title  of  the  crown.  The  delay  in  the  prosecution  of 
the  informations  may  be  accounted  for  by  the  circumstance 
of  the  suits  being  at  the  instance  of  the  lessees,  who  had 
no  permanent  interest  in  the  subject.  The  lease  of  24 
March,  5  Edw.  6,  produced  on  the  part  of  the  occupiers 
in  Yarpole,  does  not  prove  that  Yarpole  was  not  part  of 
the  rectory  of  Eye;  on  the  contrary,  it  clearly  shews  that 
Yarpole  was  a  chantry  or  chapel;  and  the  three  institutions 
of  a  vicar  and  one  admission  of  a  curate  are  answered  by 
the  ancient  evidence,  which  shews  that  there  were  several 
chapels  annexed  to  the  rectory  of  Eye,  and  also  by  the 
books  which  contain  entries  of  presentation  to  the  chantry 
of  Yarpole.  It  is  remarkable  also,  that  there  is  no  insti- 
tution produced  before  the  year  1740.  The  maxim  de 
minimis  &c.  does  not  apply  to  the  case  of  tithes,  the  bill 
being  to  establish  a  right.  With  respect  to  the  moduses, 
they  are  not  properly  pleaded,  and  are  not  sufficiently 
made  out  in  evidence:    3d.  per  lamb  has  repeatedly  been 

VOL.  II.  B  B 
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E*cK  CKinEq.  held  to  be  a  rank  modus  (a).    Subsequent  cases,  it  is  true, 
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have  over-ruled  this,  but  the  usual  course  has  been  to 


Governor*  of    an  inquiry  as  to  the  value  of  lambs  in  the  neighbourhood 

Lucton  School     »       .  .i     .  .. 

about  that  tune. 


Scarlett. 


The  Court  took  time  to  consider. 


Nov.  t3$h.  The  Lord  Chief  Baron.  — These  are  two  causes :  and 
though  I  do  not  think  it  proper  to  consolidate  them, 
and  to  pronounce  one  decree  only;  yet,  in  delivering  my 
opinion,  it  will  be  convenient  to  consider  them  together. 

The  leading  facts  are  the  same  in  both  causes,  and  the 
reasoning  and  arguments  are  also  the  same,  or  at  least  in 
every  material  respect  so  closely  allied  as  to  be  undistm- 
guishable.  I  will  therefore  state  the  opinion  which  the  ex- 
amination of  the  documents,  and  the  reconsideration  of  the 
arguments  have  led  me  to  form,  as  if  they  were  one  cause. 

The  plaintiffs  are  in  both  cases  identically  the  same. 
In  the  first  cause,  that  in  which  Scarlett  and  others  are 
the  defendants,  the  occupation  of  all  the  defendants  is 
stated  to  be  within  the  rectory  of  the  parish  of  Eye,  and 
within  such  parts  of  the  vicarage  of  Eye  as  are  within  the 
manor  of  Lust  on. 

It  has  appeared  to  me  somewhat  doubtful,  whether  some 
of  the  persons  that  speak  of  this  occupation  do  not  mean 
to  say,  that  it  was  within  the  township  of  Lucton*  But  the 
most  authentic  part  of  the  proceedings,  and  that  from 
which  the  description  must  be  taken,  designates  it  as  with* 
in  the  rectory  and  parish  of  Eye,  and  within  such  parts  of 
the  vicarage  of  Eye,  as  are  within  the  manor  of  Luston. 

In  the  second  cause,  that  in  which  Smith  and  others  are 
defendants. — Of  the  defendants  who  have  been  brought  to 

(a)  See  Layfield  v.  Enticknap,  Chichester,  Cox's  MSS.,  3  Eagle 

Dodd's  MSS.  1  Eagle  &  Younge,  &  Younge,  1354;  &  C.  *  Bio.  C. 

627;  Goddardv.  Keble,  Bunb.  105,  C.  161. 
1  Eagle  &  Younge,  777 ;  Bishop  v. 
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a  hearing,  FiddU  states  his  occupation  to  be  in  the  ham-  B*ch.  CfuinEq. 
let  ot  Bircher,  which  is  in  the  chapelry  of  Yarpole; — Win-  * 

mngton,  in  the  hamlet  of  Bircher,  or  of  Yarpole,  and  chapel-     Governors  of 
ry  of  Yarpole; — and  all  the  others  are  in  substance  stated  „. 

in  the  same  way.  The  questions,  therefore,  in  both  causes  S^*""* 
respect  the  rectory  of  Eye :  in  the  one,  such  parts  as  are 
within  the  manor  of  Luston,  and,  in  the  other,  such,  parts 
as  are  within  the  chapelry  of  Yarpole.  There  are  subor- 
dinate questions  in  both  causes,  as  to  certain  moduses,  of 
which  I  shall  take  no  notice  at  present. 

It  is  evident,  from  the  documents,  that  the  rectory  of 
Eye,  with  its  subordinate  divisions,  was  parcel  of  the 
priory  of  Leominster,  and  that  the  priory  of  Leominster, 
with  all  its  attendant  rights,  was  appropriated  to  the  abbey 
of  Reading,  and  passed,  in  the  reign  of  Henry  the  8th,  at 
the  time  of  the  general  dissolution,  into  the  hands  of  the 
Crown.  I  do  not  deem  it  necessary  to  enter  into  any  de- 
tail upon  this  part  of  the  subject.  It  is  sufficient  to  say, 
that  the  grant  of  Henry  1st,  soon  after  the  conquest, 
shews  how  the  abbey  of  Reading  became  possessed  of 
Leominster.  The  charter  of  Richard  2d,  proves  that  they 
were  possessed  of  it;  and  the  record  in  the  quare  impedit, 
in  the  reign  of  Edward  1st,  in  the  year  1282,  establishes, 
that,  by  force  of  the  charter  of  Henry  1st,  the  abbot  of 
Reading  held  the  church  of  Eye.  The  judgment  of  the 
Court,  and  the  bishop's  certificate  that  the  church  of  Eye 
was  full  of  the  abbot  and  convent  of  Reading,  appear  to 
be  founded  on  this  charter  of  Henry  1st,  pleaded  by  the 
abbot  and  convent.  The  Minister's  accounts  in  the  several 
reigns  of  Henry  the  8th,  Edward  6th,  and  Elizabeth,  and 
the  various  leases  and  grants  which  have  been  produced, 
all  of  them  treating  the  tithes  within  the  rectory  of  Eye  as 
parcel  of  the  possessions  of  the  monastery  of  Reading,  are 
supported  by  these  documents,  and  in  their  turn  derive 
authenticity  from  them. 

The  Minister's  accounts,  and  the  royal  grants,  are,  when 

bb2 
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Kxch.ch.inBq.  they  so  state,  usually  considered  as  sufficient  evidence 
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v     that  certain  premises  were  part  of  a  dissolved  monastery. 

Governors  of     In  the  present  case,  we  have  this  evidence,  and  also 
v  the  charter  by  which  they  became  so,  and  a  judicial  pro- 

Scaklett.      ceeding,  long  antecedent  to  the  dissolution,  establish- 
ing the  claim  of  this  monastery  to  the  possessions  in  ques- 

•  tion.     I  conceive  it,  therefore,  to  be  clear  that  the  rectory 

of  Eye,  with  every  thing  included  in  that  description,  was, 
at  the  period  of  the  dissolution,  parcel  of  the  possessions 
of  the  monastery,  and,  as  such,  became  disposeable  at  the 
pleasure  of  the  Crown. 

The  next  point  to  be  considered  is,  whether  the  tithes 
now  in  question  have,  under  the  Crown,  become  vested  in 
the  plaintiffs.  The  plaintiffs  have  clearly  such  tide  as 
John  Pierrepont,  who  founded  this  school  in  the  reign  of 
Queen  Anne,  himself  had.  Pierrepont  had,  I  also  clearly 
think,  such  title  as  Francis  Morris  and  Francis  Phillip* 
derived  from  James  1st,  under  his  grant  of  the  24th 
of  March  in  the  10th  year  of  his  reign,  1612.  The 
deduction  from  that  grant  to  Pierrepont  is  short  and 
satisfactory.  That  grant  is  dated  in  161 2.  In  1621, 
Morris  and  Phillips  convey  to  William  Trigg.  In  1651, 
on  the  marriage  of  Gervas  Elwys,  the  son  and  heir  of  Sir 
Gervas  Elwys,  with  Amy  Trigg,  described  as  the  daughter 
and  heiress  of  William  Trigg,  the  premises  bought  by 
William  Trigg  from  Morris  and  Phillips,  are  settled  near- 
ly in  the  usual  way ;  and  in  the  following  year,  1652,  Trigg 
and  his  wife,  Rebecca,  levy  a  fine.  In  1705,  Sir  Gervas 
Elwys  suffers  a  recovery;  and  in  1707,  Sir  Hervey  Elwys, 
describing  himself  as  grandson  and  heir  to  Sir  Gervas, 
conveys  to  Pierrepont.  In  1708,  Pierrepont  founds  the 
school,  and  conveys  the  tithes,  and  an  act  of  Parliament 
establishing  and  incorporating  the  governors  passes  in  the 
same  year.  This  deduction,  when  the  deeds  are  examined, 
is  quite  satisfactory.  In  all  the  instruments,  the  description 
of  the  parcels  is  substantially  the  same.     I  see  no  reason 
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to  doubt  the  title  of  these  plaintiffs.    But  then  comes  the  Exek.  ck.  <»  Eq. 


Scarlett. 
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material  question:  To  what?    This  is  the  main  question  in  „ 

both  cases.  It  is  plain  that  the  question,  what  is  granted  Governors  of 
by  the  charter,  must  depend  on  the  charter  itself.  What 
the  expressions  of  the  charter  are,  is  the  first  and  most 
material  subject  of  inquiry.  The  contemporaneous  docu- 
ments, the  proceedings  in  various  causes,  and  the  parol 
testimony,  may  be  used  to  explain  this  deed,  and  give  it  a 
construction  under  certain  modifications,  but  not  to  con- 
tradict  it  or  to  make  it  a  different  deed.  Let  us  see  what 
it  purports  to  do.  One  great  controversy  in  the  causes 
has  been,  whether  the  plaintiffs  are  impropriate  rectors,  or 
only  portionists,  bound  to  shew  a  particular  title  to  what 
they  claim.  It  is  the  true  construction  of  the  charter 
which  is  to  decide  this  controversy.  [His  Lordship  then 
read  the  charier  at  same  length"].  What  is  the  effect  of 
this  charter?  Consider  what  are  the  rights  and  character  of 
the  grantor,  and  what  the  situation  of  the  subject  granted. 
The  grantor  is  the  Crown  representing  the  abbot  and  ab- 
bey of  Reading,  emancipated  from  all  restraints  limiting  the 
power  of  alienation,  and  who  had  therefore  entire  dominion 
over  the  rectory  of  Eye,  and  all  its  profits  and  emoluments. 
The  subject  of  the  grant  is  either  the  rectory  of  Eye,  or 
certain  portions  of  the  emoluments  of  that  rectory.  The 
rectory  of  Eye,  unquestionably,  extended  over  the  places 
in  this  charter  called  Luston,  Eyton,  Lucton,  Bircher,  and 
Yarpole,  Now  see  what  it  is  the  Crown  grants,  "  All 
"  those  our  tithes  yearly  renewing  in  Luston,  Eyton,  Luc* 
"  ton,  Bircher,  and  Yarpole,  or  in  any  or  either  of  them, 
"  or  in  or  within  the  manor  of  Luston,  with  all  their  rights, 
"  members,  and  appurtenances."  It  is  the  rector  who  uses 
these  words :  What  primd  facie  are  his  tithes  in  these 
places?  The  answer  must  be,  the  rectorial  tithes;  that  is, 
all  the  tithes,  except  such  as  might  have  been  withdrawn 
by  an  endowment  for  the  officiating  minister.  The  deed 
then  proceeds  and  grants  the  tithes  of  certain  lands  in  the 
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Exch.Ch.inEq.  possession  of  individuals  named.    It  is  difficult  to  say. 
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,     whether  this  enumeration  relates  to  lands  not  within  any 
Governors  of    of  the  preceding  general  descriptions,  or  whether  it  only 
ucton      oo   particu]arjzes^  in  80me  degree,  what  was  before  generally 
Scarlett,     expressed.    But  whether  it  does  the  one  or  the  other, 
there  is  no  principle  of  construction  by  which  it  can  be 
made  to  detract  from  the  effect  of  the  general  words  orig- 
inally used :  the  language  does  not  import  that  it  is  any 
limitation,  but  rather  that  it  is  an  extension  of  the  previ- 
ous gift.    The  phrases  are  always  introduced  by  the  copu- 
latives "  and  also." 

The  charter  then  goes  on  to  use  phrases,  which  import  that 
rectories  had  been  previously  granted  by  it.  It  then  gives 
all  these  things  in  as  ample  a  manner  as  they  bad  ever  been 
holden  by  any  abbot  or  prior.  It  reserves  the  advowsons. 
Then  the  habendum  is,  to  hold  all  and  singular  the  afore- 
said rectories,  churches,  tithes,  &c»,  to  Morris  and  Phillips. 
I  cannot  say  that  this  is  an  instrument  accurately  drawn. 
There  is  in  it  an  accumulation  often  not  well  adapted  to  the 
subject.  But  it  appears  impossible  to  doubt  that  it  was  the 
intention  of  the  grantor,  if  not  to  grant  the  rectory,  at  least 
to  grant  all  the  impropriate  rectorial  emoluments  arising 
out  of  the  districts  in  question.  I  cannot,  however,  say, 
when  I  remember  the  strict  construction  the  royal  grants 
receive,  that  the  plaintiffs  are  the  grantees  of  the  rectory; 
because  this  grant  does  not  contain  any  words  to  that 
effect,  although  it  contains  words  which  suppose  rectories 
to  have  been  granted.  But  there  are  words  sufficient  to 
convey  all  the  rectorial  endowments,  and,  as  such  words 
are  found  in  it,  and  the  intention  seems  clear  from  the 
whole  instrument,  I  know  no  reason  why  it  should  not 
receive  that  construction. 

The  light  received  from  the  contemporary  instruments 
does  not  strengthen,  and  certainly  does  not  diminish,  the  ef- 
fect of  the  charter  itself.  The  leases  to  the  family  of  Crqfte, 
and  the  particular  in  the  24th  Elizabeth  for  one  of  these 
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leases!  are  all  nearly  in  the  same  language  with  the  charter,  Exch.  ch.  in  Eq. 
and  though  not  so  precise  and  unequivocal  as  to  have  resist-     v  IS2S.  ^ 
ed  a  different  construction,  if  the  subsequent  usage  had     Governors  of 
clearly  put  that  different  construction  upon   them,  yet  LucT™  Schoo! 
strongly  import  that  the  Crown  was  demising  all  the  tithes      Scaelbtt. 
it  had  within  the  limits  described,  which,  the  Crown  being 
the  rector,  are  primd  facie  the  rectorial  tithes.     The  im- 
pression, therefore,  which  these  documents  make  upon  my 
mind  is,  that  although  I  cannot  say  that  the  plaintiffs  have 
shewn  a  grant  of  the  rectory,  because  the  charter  does  not 
contain  in  it  express  words,  yet  they  have  shewn  a  grant 
of  all  the  rectorial  emoluments  deduced  to  them  from  the 
Crown,  which,  -for  the  purpose  of  this  cause,  is  the  same 
thing. 

The  evidence  to  shew  what  has  been  the  usage,  and 
what  the  understanding  as  to  the  effect  of  this  grant,  be- 
gins with  the  records  of  the  causes  produced.  These  are 
Berry  v.  Cooke,  about  1651 ;  Croft  v.  Cooke,  about  1679; 
Shawr.Brwnhett,  about  1690;  Penny  v.Hoper,  1721 ;  The 
Attorney-General  v.  KeysaU  and  Others,  1734,  and  The 
Attorney-General  v.  Stephens,  in  1740.  In  all,  six  causes* 
As  to  one  of  them,  The  Attorney-General  v.  KeysaU  and 
Others,  an  objection  was  made  to  the  admissibility  of  the  re- 
cord as  evidence,  upon  the  ground  that  it  related  solely  to 
the  township  of  Lucton,  and  that  Lucton  was  not  in  question 
in  either  of  the  present  causes.  It  was  answered,  that  the 
claim  was  one  general  claim  to  the  tithes  of  all  these  town- 
ships, situate  within  the  manor  of  Luston  and  rectory  of 
Eye,  and  that  Lucton  being  so  situated,  the  usage  then 
would  be  evidence  of  the  general  usage,  and  therefore  ap- 
plicable to  the  manor  and  the  other  townships.  There  is 
much  plausibility  in  this  answer;  but  I  do  not  think  it 
necessary  to  dispose  of  this  question,  although  I  shall  par- 
ticularly mention  that  cause  presently.  I  have  examined, 
with  much  attention,  all  these  records.  It  is  unneces- 
sary to  the  view  I  take  of  the  case,  to  state  them  in 
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B*ck.cKmEq.  toy  detail.  At  the  tmie  that  the  etthest  of  theae  suits  was 
.  18*8-^  instituted,  that  of  Berry  v.  Cooke,  1661,  the  last  lease 
Goverpon  or    made  to  the  Crofle  family  was  still  in  existence,  and  the 

Lucroir  8chod  cjftim  ^  mfK|e  ^y  the  plaintiff  as  sub-lessee  under  that 

ScAEixrt.  lease.  In  all  the  others,  claim  is  made  under  the  grant  to 
Phillips  and  Mortis,  except  in  Sham  v.  BrianheU,  which  is 
a  suit  by  the  vicar  of  Eye,  and  the  claim  is  made  on  the  foot- 
ing of  the  plaintiffs  being  entitled  to  the  rights  of  impro- 
priator. The  defendants  in  general  do  hot  dispute  it,  the 
witnesses  confirm  it,  and  the  defence  is  put  upon  a  notion 
that  the  fact  of  non-payment  of  certain  species  of  tithes  is 
a  discharge  to  that  extent ;  and  when  they  attempt  to  set 
up  a  legal  foundation  for  the  non  decimando,  they  do  it  in 
the  form  of  a  modus,  insisting  that  certain  rents  paid  to  the 
lord  of  the  manor  of  Lnston,  are  so  paid  in  lieu  of  the  tithes, 
which  had  not  been  rendered.  This  is  the  general  char- 
acter of  all  these  causes.  There  is  not  one  of  them  in 
which  there  is  a  hint  of  any  other  person  claiming  any  por- 
tion of  the  rectorial  tithes  as  impropriator  or  otherwise. 

It  will  be  recollected,  that  the  question  to  which  my  at- 
tention is  now  directed,  is,  what  is  the  effect  of  the  grants; 
particularly  of  that  of  James  1st?  What  were  the  parcels 
meant  to  be  granted?  Whether  the  whole  rectorial  tithes, 
all  of  which  the  Crown  had,  or  only  a  portion  of  them? 
It  will  then  be  felt,  that  the  total  silence  in  these  various 
suits,  carried  on  from  1651  to  1759,  as  to  any  person  having 
any  grant  of  the  impropriate  or  rectorial  tithes,  or  of  any 
part  of  them,  except  the  Crqfles  or  Phillips  and  Morris;  the 
admission  of  the  defendants,  in  several  of  the  suits,  that  the 
plaintiffs  were  impropriate  rectors,  many  of  the  witnesses 
speaking  of  the  plaintiffs  as  impropriators,  and  the  defences 
to  the  claim  resting  upon  different  grounds,  afford  as 
strong  proof  of  the  true  construction  of  this  grant,  aa  can 
be  obtained  from  this  species  of  evidence,  and  tend 
most  powerfully  to  support  the  construction  which  the 
grant  itself  primd  facie  expresses,  vix.  that  contended  for 
by  the  plaintiffs. 
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I  have  said  that  I  will  not  decide  whether  the  record  in  ***.  ch-  **£?. 

1828 

The  Attorney-General  v.  Key  sail,  is  evidence  in  these  *  . 

causes.    Upon  a  minute  examination  of  the  proceedings,     Governors  of 

•     i  it**  t«"Li_i_     Lucton  School 

it  does  not  appear  to  me,  that  the  feet  on  which  the  ob-  „. 

jection  is  founded  is  true,  namely,  that  the  suit  related  to      ***«•«*• 
Lucton  only.    The  decree  relates  to  Lucton  only,  but  the 
proceedings  relate  also  to  Yafyole  and  Bircher,  where 
some  of  the  defendants  occupied ;  but  these  defendants 
had  pud,  and  therefore  the  bill  was  dismissed  against 
them.    I  will  not,  however,  treat  the  record  as  evidence  in 
the  usual  sense.    But  I  may,  and  ought  to  consider  the 
decree  pronounced  by  Lord  Hardwicke  as  an  authority  of 
great  weight  in  the  present  discussion.    The  question  now 
is,  whether  the  grant  ot  James  makes  the  plaintiffs  rectors, 
or,  if  not,  places  them,  as  to  the  tithes,  in  the  situation  of 
rectors.    The  present  controversy  respects  the  tithes  of 
the  manor  of  Luston,  and  of  the  townships  of  Bircher  and 
Yarpole.    In  KeysaWs  cause,  I  concede,  for  the  moment, 
that  the  controversy  related  to  Lucton  alone.     The  words 
of  the  grant,  as  to  Lucton,  are  precisely  the  same  as  to  the 
manor  of  Luston,  and  as  to   Yarpole  and  Bircher.    No 
distinction  can  be  pointed  out  between  them.    The  evi- 
dence is  the  same  in  that  cause  as  to  Lucton,  that  it  is 
here  as  to  Luston,  Yarpole,  and  Bircher,  that  is,  on  the 
part  of  the  defendants,  that  certain  tithes  never  had  been 
rendered.     What  does  Lord  Hardwicke  do  ?  He  makes  a 
general  decree,  and  declares  the  rectors  entitled  to  the 
tithes,  great  and  small,  of  Lucton.     If  what  I  know  of  that 
cause  from  the  record,  I  had  known  only  from  a  report  in 
Vesey  or  Atkins,  I  should  have  been  obliged  to  consider 
it  as  a  decision  of  that  great  judge  upon  the  very  points 
which  I  have  to  decide,  and  under  circumstances  precisely 
similar.  I  follow  him  therefore,  and  with  a  conviction  that, 
without  his  authority,  I  should  have  arrived  at  the  same 
conclusion. 

I  am  of  opinion,  then,  that  the  plaintiffs,  though  I  do 
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Bxeh.Ch.HEq.  not  know  how  to  say  that  they  are  impropriate  rectors,  are, 
v^^^.1/    upon  the  true  construction  of  the  charter,  as  to  the  tithes 
Gorernonof    of  these  districts,  in  the  situation  of  impropriate  rectors, 
0a  and  clothed  with  the  same  rights.    The  evidence  in  the 

8cAax.KTT.  present  causes  enforces  the  same  view  of  the  subject.  It 
is  not  immaterial  that,  as  rectors,  they  have  repaired  the 
chancel.  Though  the  defendants  say,  that  the  plaintiffs 
are  not  impropriate  rectors,  but  only  portionists,  they  do 
not  suggest  that  any  other  person  whatever,  as  impropri- 
ate rector,  has  received  tithes.  Their  defence  is  of  a  dif- 
ferent kind.  It  is,  that  certain  tithes,  the  payment  of  which 
they  now  resist,  have  been  released  to  the  owners  of  the 
lands.  That  is  the  defence,  and  no  other.  They  do  not, 
as  in  former  suits,  contend  that  the  quit  rents  paid  to  the 
lord  of  the  manor  are  a  discharge  for  the  tithes,  which  have 
not,  in  fact,  been  rendered,  but  they  plead  a  release. 
The  defence  has  no  other  support  but  presumption  from 
non-payment.  No  deed,  nor  any  other  circumstance,  from 
which  its  existence  or  loss  can  be  inferred,  beyond  the  feet 
of  non-payment,  is  even  suggested,  much  less  proved.  It  is 
at  present  quite  settled,  that  the  mere  naked  non-payment 
will  not  support  the  defence  of  a  conveyance  or  release. 
I  do  not  enter  into  any  inquiry  whether  the  law  ought  to 
be  so,  but  it  certainly  is  so.  In  truth,  this  is  a  pure  no* 
decimando,  without  any  legal  ground  of  discharge.  I  must 
therefore  decree  in  favour  of  the  plaintiffs,  except  in  so  far 
as  regards  the  moduses.  There  are  some  variations  as  to 
the  moduses  in  the  two  suits.  [His  Lordship  shortly  stated 
the  moduses  as  pleaded.]  These  are  certainly  very  an- 
cient  payments,  and  appear  to  have  been  made  at  the  time 
of  some  of  the  ancient  suits.  All  the  evidence  in  these 
causes  tends  to  support  them.  I  cannot  decree  against 
them,  but  the  plaintiffs  may,  if  they  chuse,  have  issues  to 
try  them.  If  they  do  not  accept  those  issues,  their  bill 
must  be  dismissed  as  to  the  particular  tithes  which  they 
cover.    The  case  against  Mrs.  Davis  refers  only  to  the 
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tithes  of  agistment  for  barren  cattle  partially  agisted  upon  Exch.ch.iuEq. 
her  lands  in  Yarpole.    The  defence  is,  that  the  plaintiffs     v  18*8,  A 
are  not  entitled,  because  Yarpole  is  a  rectory  and  parish     Governor*  of 
of  itself,  and  not  a  chapelry  within  the  parish  olEye.—  LucT0£  Scho01 
Without,  after  what  I  have  said,  re-discussing  the  ques-      Scarlett. 
tion,  I  think  it  sufficient  to  add,  that  the  weight  of  evi- 
dence is  much  in  favour  of  Yarpole  being  a  chapelry  with- 
in the  rectory  of  Eye.    There  has  prevailed  an  occasional 
inaccuracy  of  expression  as  to  this,  and  also  as  to  the  other 
districts,  in  which  a  separate  service  is  performed;  but  in 
this,  as  in  the  other  cases,  no  other  person  is  suggested  to  be 
the  rector,  nor  have  any  tithes  been  rendered  to  any  one  up- 
on that  footing.    I  do  not  mean  to  say,  that  a  want  of  title 
shewn  elsewhere  would,  in  the  common  case,  be  evidence 
of  title  in  the  plaintiffs:  but  this  is  not  the  common  case; 
this  is  a  question  upon  the  true  construction  of  the  char- 
ter of  James.    It  is  plausibly  contended  upon  the  con- 
struction of  that  charter,  that  the  Crown  thereby  granted 
all  the  rectorial  tithes  of  Yarpole.    It  is  a  strong  argu- 
ment in  favour  of  that  construction,  that  neither  the  Crown 
itself,  nor  any  other  grantee  of  the  Crown,  has  ever  set 
up  an  adverse  title,  nor  in  fact  received  one  sixpence  up* 
on  that  footing.     For  the  reasons  which  I  have  already 
given,  if  Yarpole  were  a  rectory  or  not,  the  rectorial  tithes 
would  not  be  less  due  to  the  plaintiffs;  for,  rectory  or  not, 
it  is  admitted  to  have  been  parcel  of  the  possessions  of  the 
priory  of  Leominster,  and  appurtenant  to  the  abbey  of 
Reading,    I  am  therefore  of  opinion,  that  Mrs  Davis  and 
Staunton  must  account  respectively. 

The  claim  for  gardens  was  abandoned  on  the  part  of 
die  plaintiff's.  I  will  not  bind  them,  if  they  think  fit  to  re- 
tract, in  the  course  which  I  am  about  to  pursue.  There 
are  traces  of  these  moduses,  of  considerable  antiquity,  in 
the  former  causes.  In  the  present  causes  the  evidence  is, 
I  think,  uniformly  in  favour  of  them.  I  believe  they  have 
been  accepted  for  many  years.    No  time  has  been  shewn 


370  CASES  IN  THE  EXCHEQUER, 

1828.        when  they  were  not  accepted.    Under  these  circumstan- 
v      ^     ces,  I  am  of  opinion,  that  if  the  plaintiffs  will  persist  in  at- 

Goveroors  of  . 

Luctom  School  tempting  to  set  aside  these  ancient  payments,  they  most 
Scarlett.      ^7  thenL 


1827. 
Dec.  90th. 

8embU:—Th*t  On  this  day,  Jervis  and  Tinney,  for  the  plaintiffs,  re- 
tted tor  tithes  in  presented  to  the  Court,  that  the  plaintiffs,  on  consideration, 
defentoto'do  declined  to  try  the  issues  offered  by  the  Court,  excepting 
not  admit  the  that  which  related  to  the  tithe  of  wool  in  the  second  suit. 
tub,  but  set  vp  And  they  now,  on  their  behalf,  moved  to  vary  the  minutes, 
MMLD?in*iku  (^T^€r  <*&*)»  by  the  introduction  of  a  direction  into  the 
of  the  tithes  tm  decree,  for  the  taking  an  account  of  the  titheable  matters 
tiedtotk$  takes,  covered  by  the  moduses,  the  trial  of  which  they  so  waived, 
on  the  hearing,  except  the  tithe  of  wool;  and  that  what  should  be  found 

°isintiffl?  tide  <*ue  m  resPect  °f  the*  same,  might  be  paid  to  the  plaintifi 

made  out,  but  with  costs.     In  support  of  the  application,  they  urged, 

try  the  moduses,  that  as  the  defendants  had  not  made  or  proved  a  tender 

tift  o^cHn^to  °^  ^e  m°duses,  ^e  plaintiffs  would  have  been  entitled,  at 

try  those  issues,  the  hearing,  to  a  decree  for  them  with  costs,  and  that  such 

the  Court  will  ^'  #  ' 

not  direct  an  direction  was  not  inserted;  because  it  was  uncertain  whe- 
bdaelnn?  ther  *e  plaintiffs  would  try  the  issues. — That  if  the  de- 
spectoftbemo-  fondants  had  intended  to  protect  themselves  from  costs, 

duses,  with  costs  * 

as  against  the  they  ought  to  have  tendered  the  moduses. — That  in  Da- 
vis v.  Mosely  (a),  on  a  motion  to  pay  money  into  Court 
in  respect  of  moduses  set  up  by  the  answer,  the  Court 
said,  they  would  take  notice  of  the  tender.  And  in  the 
Dean  and  Chapter  of  Bristol  v.  Donnisthorpe  (A),  a  mo- 
tion for  leave  to  pay  in  arrears  of  a  modus,  was  refused; 
on  the  ground,  that  such  application  was  only  granted 


(a)   9  Price,  211;   3  Eagle  &  1082;  and  also  in  M'Cleland,  143, 

Younge,  1052.   Davis  v.  Moseley,  3  Eagle  &  Younge,  1147. 

is  also  subsequently  reported,  11  (b)   1  Anst  272;    2  Eagle  & 

Price,  162,    3  Eagle  &  Younge,  Younge,  374;  4  Wood,  381,385. 
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where  the  thing  demanded  was  tendered,  hut  the  Court        1828. 
considered  the  tender  in  the  subsequent  costs.    The  same     „     ^      \ 

^        #  Governors  of 

course  seemed  to  have  been  adopted  in  Hardy  v.  Kella-  Lucton  school 
way  (a) ;  and  Drake  v.  Brooking  (b) ;  and  Jones  v.  Caw-  Scarlett. 
thorne(c).  In  Langley  v.  Buxton  (d)>  issues  were  directed 
to  try  certain  moduses,  and  the  plaintiff  having  waived  the 
trial  of  the  issues,  the  Court  decreed  an  account  of  the  tithes 
on  the  footing  of  the  moduses.  That  case  was  precisely  in 
point  with  the  present.  In  this  case,  no  tender  of  the  mo- 
duses was  ever  made  by  the  defendants ;  on  the  contrary, 
they  put  the  title  of  the  plaintiffs  in  issue,  by  not  admitting 
even  the  moduses  to  be  payable  to  them,  but  to  the  per- 
son entitled  to  the  tithes. 

Martin,  and  Boteler,  for  the  defendants,  distinguished 
the  present  case  from  those  cited,  on  the  ground,  that,  in 
all  those  cases,  a  tender  of  the  moduses  had  been  pleaded 
and  proved,  and  the  title  of  the  plaintiffs  was  therefore  ad- 
mitted sub  modo ;  whilst  here,  the  right  of  the  plaintiffs, 
was  altogether  contested.  That  Langley  v.  Buxton,  was 
evidently  erroneously  stated  in  Wood.  That,  in  the  pre- 
sent case,  the  plaintiffs  declining  issues,  their  bill  must 
be  dismissed  as  to  the  moduses,  with  costs.  Drake  v. 
Smyth  (e),  and  Layng  v.  Yarborough  (/). 

Jervis,  replied. 

The  Lord  Chief  Baron  expressed  his  opinion,  that 
it  would  be  contrary  to  justice,  that  a  plaintiff  should  file 
a  bill  for  tithes  in  kind,  disputing  moduses,  and,  put  the 
defendant  to  prove  his  case,  and,  when  that  case  was  esta- 

(a)  4  Wood,  39.  (e)  3  Eagle  &  Y.  1187. 

(6)  1  Wood,  470.  (/)  4  Price,  383;  3  Eagle  &  Y. 

(c)  2  Wood,  97, 149.  854. 

(«J)  4  Wood,  39. 
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Bxck.CKi*Rq,  bibbed,  to  tarn  round  and  consent  to  take  the  modnses, 

1828* 

^  and  yet  require  the  defendant  to  pay  the  costs.   His  Lord- 

Governors  of    ship  declined  to  lay  down  any  general  rule  upon  the  sub* 
ject,  but  refused  the  present  motion. 


Lucton  School 

V. 

Scarlett. 


1 827.        Powell  and  Others,  Assignees  of  Thomas  Lloyd  t\  Ann 
B*-*9*-  Llotd. 

1828. 

April  29th.  Same  f .  J.  Lloyd  and  C.  Lloyd,  Executors  of  Ann  Lloyd* 
Under  an  agree-   -1  HIS  cause  now  came  on  to  be  heard  (a).     No  evidence 

Snuw'ii'r*6'  had  been  entered  mt0  on  ei*er  side-  But  thc  pWn^Mi 
covenant  against  proved,  vivd  voce,  a  license  to  assign,  granted  since  the 

•Benationa,  and  .  .  .     _       _  *  »   i » 

a  prorieo  for  re-  commencement  of  the  suit,  by  the  representatives  of  Maid- 
TZt^Zt  «*».  *e  original  lessor. 

'  the  lessee,  after 
hating  been  in 

possession  for  Martin  and  Wilbraham,  for  the  plaintiffs. — It  has  been 
conTeyeTaU  his  decided  by  the  Court  of  Kings  Bench  in  this  case  (ft),  that 
SJS^S^JJJ;  the  deed  of  the  25th  January,  1825,  was  an  act  of  bank- 
nefit  of  his  ere-  ruptcy,  and  that  it  did  not  operate  as  a  valid  assignment 
seqoentiyacom-  of  Thomas  Lloyd's  interest  in  the  lease,  and,  therefore, 

ru^is^ed  n  ^at  t*iere  was  no  forfeiture.     It  is  quite  clear,  that  an 

against  him,  assignment  by  operation  of  law  does  not  work  a  forfeiture. 

found  bankrupt  In  Doe  dem.  Mitchinson  v.  Carter  (c),  where  a  tenant 

an  ejectment  at  covenanted  not  to  let,  set,  assign,  or  part  with  the  lease 

law,  it  was  held 

that  the  deed 

was  an  act  of  bankruptcy,  and  void,  and  that  it  did  not  operate  as  a  valid  assignment  of  the  lease, 

and  was  therefore  no  forfeiture. 

On  a  bill  by  the  assignees  for  the  specific  performance  of  the  agreement;  the  Court  decreed  mat 
the  assignees  were  entitled  to  a  lease,  according  to  the  agreement,  on  personally  entering  into  these 
covenants,  which  the  bankrupt,  if  solvent,  would  have  been  bound  to  enter  into. 

In  decreeing  a  specific  performance,  a  Court  of  Equity  exercises  a  discretion,  and  will  not  exert 
its  authority  for  that  purpose,  if;  by  so  doing,  injustice  will  be  done. 


(a)  The  pleadings  in  this  case  (6)  Doe  dem.  Lloyd  v.  PoweU, 

are  already  stated,  on  an  applica-  8  Dowl.  &  Ry.  35;  5  Barn.fe  C. 

tion  to  dissolve  an  injunction,  in  1  308. 

Younge  &  Jervis,  427.  (c)  8  T.  R.  57. 
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granted  to  him,  and  he  executed  a  warrant  of  attorney  to  &*&•  ch.  in  jgf. 
confess  judgment,  under  which  the  lease  was  taken  in  exe- 
cution and  sold;  the  Court  held  that  there  was  no  forfei- 
ture. In  Doe  dem.  Goodbehere  v.  Bevan  (a),  the  tenant 
covenanted  that  he  would  not  assign  his  lease,  or  his  in- 
terest therein,  without  the  consent  in  writing  of  his  lessor ; 
and  there  was  a  proviso  for  re-entry  in  case  he  should 
part  with  his  interest  contrary  to  the  covenant.  The  te- 
nant deposited  the  lease  as  a  security  for  money  borrowed, 
and  afterwards  became  bankrupt ;  and  upon  a  petition  in 
the  bankruptcy,  by  the  equitable  mortgagees,  the  lease 
was  sold  and  assigned  without  the  consent  of  the  lessor. 
And  in  that  case  the  Court  held  that  the  assignment  was 
not  a  forfeiture,  for  that  the  covenant  did  not  extend  to 
Shaw's  assignees,  they  being  assignees  by  operation  of  law. 
It  will  be  objected,  that  this  is  a  bill  for  a  specific  per- 
formance, and  that  the  Court  will  not  enforce  a  specific 
performance  of  a  contract  in  favour  of  assignees  of  a  bank- 
rupt. In  Ex  parte  Sutton  (b),  a  petition  was  presented  to 
the  Lord  Chancellor,  that  assignees  of  a  bankrupt  might 
either  elect  to  take  the  benefit  of,  or  else  reject,  a  parol 
agreement;  and,  from  the  opinion  expressed  by  the  Lord 
Chancellor  upon  the  argument  of  that  petition,  it  may 
be  inferred,  that,  if  the  agreement  had  been  in  writing,  he 
would  have  made  an  order  on  the  subject.  The  interest 
of  a  lessee  who  becomes  bankrupt,  is  recognised  by  the 
Legislature.  By  the  late  bankrupt  act  (c),  an  option  is 
given  to  the  assignees  to  take  or  to  reject  the  lease.  If 
the  lessor  has  a  right  to  elect,  the  assignee  must,  un- 
questionably, have  a  similar  right.  In  the  present  case, 
a  license  has,  in  fact,  been  obtained  from  the  original 
lessor.  No  authority  can  be  cited  to  shew,  that  the 
assignees  are  not  entitled  to  the  benefit  of  this  agree- 
ment, unless  it  be  Wetherall  v.  Geering  (rf),  which  was  an 

(a)  3  Maule  &  Selw.  353.  (c)  6  Geo.  4,  c.  16,  s.  75. 

(b)  2  Rose,  86.  (d)  12  Ves.  504. 

VOL.  11.  C  C 
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Exch.cit.inEq.  extra-judicial  opinion  by  Sir  William  Grant,  on  the  sub- 
ject. In  Brook  v.  Hewitt  (a),  Lord  Rosslyn  treated  it  as 
a  matter  of  extreme  doubt,  whether  assignees  were  not 
entitled  to  a  performance  of  such  an  agreement  as  the  pre- 
sent, and  he  overruled  the  demurrer  in  that  case.  Unless 
the  assignees  had  an  interest  in  the  property,  the  option 
given  by  the  late  statute  would  be  useless,  for  the  lessor 
might  determine  it  by  his  own  act.  The  lease  in  this  case 
rested  in  covenant  only,  in  order  to  avoid  the  objection 
arising  under  the  original  lease,  but  ought  in  equity  to  be 
treated  as  an  existing  lease,  the  deed  being  dated  in  No- 
vember, 1795,  and  acted  on  ever  since,  and  no  other  lease 
having  in  fact  ever  been  intended  to  be  executed.  In 
OHerlihy  v.  Hedges  (6),  the  Lord  Chancellor  said,  that 
where  the  lease  appeared  to  have  been  granted  for  the 
personal  benefit  of  the  bankrupt,  a  different  question  would 
arise. 

Mr.  Jervis,  and  Mr.  Martin,  Joseph,  for  the  defendants. 
— Doe  v.  Powell,  has  not  in  any  manner  decided  this  case ; 
all  that  the  Court  there  determined  was,  that  the  assignment 
by  Thomas  Lloyd  was  an  act  of  bankruptcy,  and  was  a 
void  assignment,  and  therefore  no  forfeiture.  In  Doe  v. 
"Carter,  there  was  an  actual  lease,  and  that  lease  had  been 
taken  in  execution.  Doe  v.  Beaven,  was  also  the  case  of 
an  actual  demise.  No  case  has  yet  gone  the  length 
of  deciding  that  a  Court  of  equity  will  decree  a  specific 
performance  of  an  agreement  for  a  lease  in  favour  of  assig- 
nees. If  the  Court  would  do  so,  the  necessary  consequence 
would  be,  that  the  lessor  would  have  no  covenants.  We- 
Iherall  v.  Geering  is  decidedly  in  our  favour,  and  shews 
Sir  William  Grant's  construction  of  Lord  Rosslyn  s  opin- 
ion. If  Mrs.  Lloyd  were  now  living,  and  were  to  execute 
the  lease,  it  would  be  a  breach  of  her  covenant  with  the 
person  under  whom  she  claimed.     It  is  a  clear  principle, 

(a)  3  Ves.  253.  (6)  1  Scho.  &  Lefr.  123. 


EASTER  TERM,  9  GEO.  IV.  375 

tihat  the  Court  will  not  compel  a  party  to  do  that  which  £*«*.  Ch.  in  E+ 
will  subject  him  to  a  forfeiture,  but  will  leave  the  other  1828' 
party  to  his  remedy  at  law  for  damages.  The  plaintiffs 
endeavour  to  cure  this  objection  by  shewing  a  license  from 
Baldwins  representatives.  But  they  have  not  proved  the 
license,  for  the  Court  can  only  look  at  the  facts,  as  they 
appear  on  the  recorcL 

Martin,  H.,  in  reply. — The  license  clearly  removes  aH 
objections  on  the  score  of  forfeiture.  Sir  William  Grant's 
opinion  was  drawn  from  him  in  consequence  of  Brook  v. 
Hewitt  being  cited. 

Cur.  adv.  vulL 

The  Lord  Chief  Baron,  now  delivered  judgment. —  April  20th, 
This  is  a  bill  brought  for  a  specific  performance  of  an 
agreement  to  grant  a  lease.  The  individual  who  made 
the  agreement  to  grant  the  lease  was  herself  only  a  lessee. 
The  persons  who  now  seek  to  have  a  specific  performance 
decreed  by  the  Court,  are  not  original  parties  to  the  con- 
tract to  be  performed.  The  party  with  whom  the  agree- 
ment was  made  has  become  bankrupt,  and  the  plaintiffs 
are  the  assignees  under  the  commission  against  him.  Two 
objections  are  made  to  the  relief  sought  by  the  bill :  one 
arises  out  of  the  provisions  of  the  original  lease,  and  the 
other  proceeds  from  the  character  in  which  the  plaintiffs, 
from  necessity,  are  obliged  to  present  themselves  to  the 
Court,  that  is,  as  the  assignees  of  a  bankrupt* 

The  original  lease  contains  the  usual  provision  against 
granting,  assigning  over,  passing  away,  or  departing  with 
the  premises  demised,  or  any  part  of  them,  for  the  whole 
or  any  part  of  the  term ;  and  it  is  said,  that,  if  the  lease  now 
sought  were  to  be  granted,  it  would  be  a  forfeiture;  and 
therefore  that  the  Court  will  not  decree  a  specific  perform- 
ance. It  is  said  also,  that  the  person  with  whom  the  con- 
tract to  grant  the  lease  was  made,  not  being  the  plaintiff, 

cc2 
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Exch.  cm.  in  Eq    but  the  plaintiffs  being  his  assignees,  they  are  not,  by  the 

rules  of  equity,  entitled  to  this  species  of  relief. 

It  will  be  convenient  to  dispose  of  the  last  of  these  points 
in  the  first  instance. 

The  facts  are  these:-1- In  the  year  1775}  one  Charles 
Baldwyn  appears  to  have  been  the  owner  of  the  freehold 
of  the  lands  and  messuages  in  question*     By  an  indenture, 
of  the  25th  November,  in  that  year.  Charles  Baldwyn,  in 
consideration  of  the  rents  and  covenants  therein  contained, 
demised  to  John  Lloyd,  his  executors,  administrators, 
and  assigns,  the  premises  for  the  term  of  sixty  years,  from 
the  25th  March  then  next  ensuing,  if  the  estate  and  in- 
terest of  Charles  Baldwyn,  his  executors,  administrators, 
and  assigns,  should  so  long  continue.     And,  among  other 
clauses,  was  a  proviso  to  the  effect  that  if  the  rent  should 
be  unpaid  for  the  period  therein  mentioned,  or  if  the  said 
John  Lloyd,  his  executors,  or  administrators,  should  grant, 
assign  over,  pass  away,  or  depart  with  the  premises  thereby 
demised,  or  any  part  thereof,  for  all  or  any  part  of  the 
term,  to  any  person  or  persons  whomsoever,  without  the 
consent  of  C/iarles  Baldwyn,  his  executors,  administrators, 
or  assigns,  first  had  and  obtained  in  writing,  that  then, 
and  in  either  of  the  cases,  it  should  be  lawful  for  the  said 
Charles  Baldwyn,  his  executors,  administrators,  and  as- 
signs, into  the  said  premises  to  enter ;  and,  from  thence- 
forth) the  said  indenture,  and  every  thing  therein  contained, 
should  cease,  determine,  and  become  void. 

John  Lloyd  seems  to  have  entered  into  possession,  and 
to  have  continued  in  such  possession  for  many  years. 
He  died  previously  to  1795*  Ann  Lloyd,  his  widow,  was 
his  representative. 

By  articles  of  agreement  (being  the  articles  of  which 
a  performance  is  now  sought)  made  the  20th  day  of 
November,  1795,  between  the  said  Ann  Lloyd,  of  the 
one  part,  and  Thomas  Lloyd,  of  the  other  part,  the 
said  Ann  Lloyd,  in  consideration  of  the  rent  thereby 
reserved,  and  of  the  covenants  and  agreements  therein 


V. 
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ministrators,  covenant  and  agree  with  the  said   Thomas  ~*  '  „ 

Lloyd,  his  executors  and  administrators,  that  she  the  said  Powell 
Ann  Lloyd  would,  when  thereunto  requested  by  the  said 
Thomas  Lloyd,  his  executors,  or  administrators,  demise, 
lease,  set,  and  to  farm  let,  unto  the  said  Thomas  Lloyd, 
his  executors  and  administrators,  the  premises  in  question. 
And  it  was  thereby  provided,  that,  if  the  rents  thereby  re- 
served or  any  part  thereof  should  be  behind  or  unpaid, 
for  the  time  therein  mentioned,  or  if  the  said  Thomas 
Lloyd,  his  executors  or  administrators,  should  grant,  as- 
sign over,  pass  away,  or  depart  [with]  the  premises,  for  all 
or  any  part  of  the  said  term,  to  any  person  or  persons 
whomsoever,  without  the  consent  of  the  said  Ann  Lloyd, 
her  executors,  or  administrators,  or  the  person  or  persons 
entitled  to  the  reversion  of  the  premises,  first  had  or  ob- 
tained in  writing;  then,  and  in  either  of  the  said  cases,  it 
should  be  lawful  for  the  said  Ann  Lloyd,  her  executors, 
administrators,  or  assigns,  or  such  other  person  or  persons 
as  aforesaid,  into  the  said  premises  to  re-enter;  and,  from 
thenceforth  the  said  agreement,  and  every  thing  therein 
contained,  should  cease,  determine,  and  become  void. 

By  this  agreement,  Ann  Lloyd  in  effect  parted  with 
all  her  interest;  the  term  granted  is  the  same,  and  the 
agreement  contains  precisely  the  same  stipulations  as 
the  lease;  indeed,  it  seems  to  have  been  copied  from 
the  original  demise.  It  is  evident  that  she  intended 
to  substitute  her  son  in  her  place.  Thomas  Lloyd, 
the  son,  entered  into  possession,  and  continued  so,  for 
nearly  thirty  years.  In  April,  1825,  a  commission  of 
bankrupt  issued  against  him,  he  having  previously  assign- 
ed all  his  property,  and,  among  the  rest,  his  interest 
in  the  lease,  to  trustees,  for  the  benefit  of  his  creditors. 
Mrs.  Lloyd,  after  the  bankruptcy,  brought  an  ejectment, 
which  was  defended  by  the  assignees.  The  ground  of  the 
ejectment  was  a  forfeiture  by  the  assignment  to  the  trus- 
tees, in  consequence  of  the  provision  not  to  grant  or  assign 
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given  to  that  case,  was,  that  the  deecl  was  void,  being  an  act 

of  bankruptcy,  and  a  commission  having  subsequently  is- 
sued, and  therefore  that  it  could  not  work  a  forfeiture.  Of 
this  opinion  was  the  learned  Judge  at  the  trial,  an  opinion 
in  which  the  Court  of  Kings  Bench,  on  a  rule  for  a  new  trial, 
afterwards  concurred.  The  assignees  therefore  maintained 
their  possession,  the  conveyance  to  the  trustees  being  no 
forfeiture,  because  it  was  void,  and  the  transfer  to  the  as- 
signees under  the  commission  being  no  forfeiture,  because 
it  was  by  force  of  the  statute,  as  has  been  long  settled. 

Under  these  circumstances,  the  assignees  exhibited  this 
bill  to  have  a  specific  performance  of  the  agreement  for  a 
lease  made  between  Ann  Lloyd  and  the  bankrupt;  and 
she  being  since  dead,  the  suit  has  been  revived  against  her 
representatives. 

The  first  question  of  which  I  shall  dispose  is,  whether, 
under  the  particular  circumstances  of  this  case,  the  assig- 
nees can  have  the  benefit  of  a  specific  performance*  I 
put  out  of  my  consideration,  for  the  present,,  the  objection 
arising  from  the  provision  against  alienation. 

I  confess,  I  am  not  able  to  discover  any  valid  objection 
to  it  upon  the  ground  of  the  plaintiffs  being  assignees  under 
the  commission,  or  why  as  such  assignees  they  are  not  enti- 
tled to  a  specific  performance.  The  agreement  was  made 
in  1 795,  and  for  more  than  twenty  years  the  bankrupt  had 
the  benefit  of  it,  and  enjoyed  under  it.  He  paid  his  rent, 
and  complied  with  all  his  covenants.  There  never  was  a 
demise,  the  language  of  which  rested  in  agreement,  more 
completely  treated  as  an  actual  lease. 

This  is  the  very  case  for  which  the  6  Geo.  4,  c.  1G,  s.  75, 
has  provided.  It  puts  the  assignees  to  elect  whether  they 
will  accept  the  benefit  of  the  agreement,  or  decline  it.  If 
they  may  elect,  and  they  decide  to  accept  the  benefit,  they 
must  be  entitled  to  it  upon  making  that  election,  which  in 
this  case  they  have  done. 
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enactment,  that  a  Court  of  equity  ought,  under  all  cir- 
cumstances, to  decree  a  specific  performance  in  favour  of 
the  assignees  of  a  bankrupt.  The  Court  exercises  a  dis- 
cretion upon  the  subject  of  specific  performance,  and  would 
not,  under  my  direction  at  least,  exert  its  authority  for 
that  purpose,  if  such  a  step  would  produce  injustice. 

Primd  facie,  all  the  rights  of  the  bankrupt,  are  trans- 
ferred to  the  assignees.  One  of  those  rights  is  a  title  to  a 
specific  performance.  And  that  right  is  not  weakened 
upon  the  subject  of  a  lease  by  the  clause  to  which  I  have 
alluded  in  the  6  Geo.  4.  But  still  if  I  could  see  any  hard- 
ship on  the  lessor,  I  should  think  it  unfit  to  interpose.  I 
cannot,  however,  see  any  objection  if  the  assignees  will 
personally  enter  into  the  covenants  provided  by  the  lease, 
and  into  which  Lloyd  must  have  entered,  if  he  had  been 
the  plaintiff,  without  suspicion  of  insolvency.  All  the 
cases  cited  against  this  relief,  are  quite  different  from  the 
present.  In  WetheraU  v.  Geering,  the  relief  being  sought 
by  a  specific  assignee,  it  would  have  been  a  direct  breach 
of  the  covenant  and  a  clear  forfeiture.  But  I  must  admit, 
that  Sir  Wm.  Grant  seems  to  have  considered  that  an  as- 
signee under  the  act  could  not  have  had  a  specific  per- 
formance. All  I  can  say  is,  that  it  seems  to  me  to  have 
been  a  mere  obiter  opinion,  not  called  for  by  the  case,  and 
which  it  was  unnecessary  to  give :  and  I,  therefore,  think 
it  is  not  an  authority  in  the  present  case,  although  it  cer- 
tainly creates  some  difficulty.  In  O'Herlihy  v.  Hed- 
ges (a),  a  person  under  an  agreement  for  a  lease  for  lives, 
made  a  fraudulent  underlease  or  assignment,  and  placed 
the  assignee  in  possession  upon  a  secret  trust  for  him- 
self; and  the  original  lessor,  supposing  the  assignee  to  be 
the  owner,  agreed  by  deed  to  grant  him  a  further  lease. 
And  it  was  held  by  Lord  Redesdale,  that  the  original 
lessee  was  not  entitled  to  a  specific  performance  of  the 

(«i)  1  Scho.  &  Lefr.  123. 
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the  performance  of  it  being  resisted  by  the  original  lessor. 

In  that  case  there  was  a  clear  fraud  upon  the  original 
lessor,  who  had  contracted  with  one  person  as  the  appar- 
ent owner,  and  the  secret  trust  for  another  person  had 
been  purposely  concealed  from  him.  And  Lord  Redes- 
dale  thought  that  the  party  was  not  entitled  to  a  specific 
performance,  on  the  ground  that  he  had  practised  such 
fraud  on  the  original  lessor. 

In  this  case,  the  agreement  or  second  lease  is  in  the  very 
terms  of  the  first.  If  the  covenants  in  the  agreement  are 
complied  with,  so  are  all  the  covenants  in  the  original 
lease,  and  all  the  interests  of  the  persons  claiming  under 
the  original  lease,  that  is,  the  second  lessors,  will  be  secur- 
ed. Upon  the  considerations  which  I  have  mentioned, 
I  mean,  if  the  assignees  enter  into  the  covenants,  no  possi- 
ble injustice  will  be  done  to  Mrs.  Lloyds  representatives. 
Without  this,  there  would  be  evident  injustice,  and  no  spe- 
cific performance  could  be  decreed. 

I  have  not  hitherto  adverted  to  the  covenant  against 
assignment  contained  in  the  original  lease.  I  need  not 
discuss  the  question  which  this  covenant  is  supposed  to 
raise  against  this  specific  performance ;  because  I  am  sa- 
tisfied this  difficulty  does  not  exist  in  fact.  It  is  said  that 
this  is  not  at  present  in  proof  in  the  cause.  I  think  it  is 
not.  But  I  conceive  that  the  practice  upon  the  subject  of 
specific  performance  permits  me,  in  this  stage  of  the  cause, 
to  have  it  ascertained  by  inquiries,  what  the  fact  is ;  and 
even,  if  it  were  necessary,  to  give  the  plaintiffs  an  opportu- 
nity of  obtaining  such  license.  I  forbear,  therefore,  to  dis- 
cuss what  would  be  the  effect  of  there  being  no  such  li- 
cense. 
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Wyld  r .  Ward.  AprUzoth, 

.^  May  Is/. 

-MOTION  on  the  part  of  the  defendant,  that  he  might  New  evidence 
be  at  liberty  to  exhibit  an  interrogatory,  to  prove  certain  "e-hearingTand 
leases  and  counterparts  of  leases,  dated  respectively  the  j  petition  of  re- 

r  *  J  bearing  permit- 

aid  October,  1780,  and  the  9th  October,  1804;  and  also  ed  to  be  amend- 

that  he  might  be  at  liberty  to  amend  his  petition  for  a  re-  discovery  of 
hearing,  by  stating  the  discovery  of  such  leases,  and  that  Jl"<n,^encw  evl" 
the  cause  might  stand  over  for  that  purpose.  In  support 
of  the  application,  an  affidavit  of  the  defendant's  solicitor 
was  produced,  stating,  in  effect,  that  the  leases  had  been 
discovered  since  the  original  hearing,  and  were,  as  he  be- 
lieved, material  to  the  defendant's  case. 

Mr.  Jervis,  and  Mr.  Tinney,  for  the  motion. — In  Gilb. 
For.  Rom.  (a),  it  is  said,  that,  upon  a  re-hearing,  any  exhi- 
bit may  be  proved  vivd  voce,  as  upon  the  original  hearing, 
but  no  proof  can  be  offered  of  any  new  matter  without  spe- 
cial leave  of  the  Court,  which  is  seldom  granted.  The  last 
case  upon  the  subject  is  Wood  v.  Griffith  (b),  in  which  a 
petition  for  a  re-hearing  was  taken  off  the  file,  bn  the 
ground  that  it  made  a  different  case  from  that  on  which  the 
decree  was  founded.  But  it  seems  to  have  been  admitted 
in  that  case  that  new  and  additional  evidence  might  be  gone 
into  on  a  re-hearing.  In  Walker  v.  Symonds,  in  a  note 
to  the  last  case,  leave  was  given  on  a  re-hearing  to  prove 
exhibits  vivd  voce,  which  were  not  proved  at  the  original 
hearing,  saving  just  exceptions.  In  the  present  case,  there 
are  many  documents,  for  the  proof  of  which,  vivd  voce,  we 
obtained  the  usual  order,  but  at  the  original  hearing  omit- 
ted to  read  them.     It  was  not  necessary  to  include  those 

(«)  Page  183.  (b)  1  Meriv.  35. 
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'  ^     the  original  hearing  found  two  leases  which  we  consider  im- 
Wyld        portant  to  our  case,  and  which  would  probably  prove  them- 
selves from  their  age,  if  it  were  not  necessary  to  prove  the 
custody  from  which  they  came,  the  leases  being  found,  not 
in  the  hands  of  the  landlord,  nor  of  the  tenant,  but  of  a 
solicitor,  to  whom  they  were  delivered  for  the  purpose  of 
preparing  other  leases.  These  we  consider  to  be  very  ma- 
terial, and  the  application  is  founded  on  an  express  au- 
thority in  this  Court,   Williamson  v.  Robinson  (a).     Ac- 
cording to  the  practice  of  this  Court  on  a  re-hearing,  the 
parties  are  not  confined  to  the  evidence  on  the  original 
hearing,  but  may  produce  such  other  evidence  as  they 
think  fit  (6).     In  Hedges  v.  Cardonnel  (c),  it  is  said,  that, 
on  an  appeal  from  the  Rolls,  the  party  appealing  may  be 
let  into  new  evidence,  but  as  it  was  his  fault  that  it  was 
not  used  at  the  original  hearing,  it  must  be  on  the  terms 
of  giving  up  his  deposit.     In  Dashwood  v.  Bulkeley  (tf), 
new  evidence  was  not  only  produced  but  actually  used. 
In  Buckmaster  v.  Harrop  (e)9  on  an  appeal  from  the  Rolls, 
evidence  was  admitted  to  be  read  which  was  not  read  at 
the  original  hearing,  an  appeal  from  the  Rolls  being  in 
effect  only  a  re-hearing.  The  same  distinction  was  taken  in 
White  v.  Fussel  {f)>  though  it  was  unnecessary  to  decide 
the   point   in   that   case,   as  also  in    Williams  v.    Good- 
child  (g).     It  is  not  attempted,  in  this  instance,  to  make 
a  new  case  which  ought  to  have  been  brought  before  the 
Court  by   a   bill   of  review,   or   a   supplemental    bill  in 
the   nature  of  a  bill  of  review,  but  only  to  bring  fur- 
ther    proof    in    confirmation    and    corroboration  of  the 
evidence  on  which  it  was  intended  to  rest  at  the  origi- 
nal hearing.      In   all   the   cases  which  can  be   cited  on 
the  other  side,  a  very  different  sort  of  case  was  desired 

(a)  3  Eagle  &  Younge,  1040.  (c)  13  Yes.  456. 

(6)  2  Fowl.  200.  (  f)  1  Ves.  &  Bea.151. 

(c)  2  Atk.  408.  (g)  2  Russell,  91. 
(tf)  10  Ves.  237. 
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Court.  In  Ord  v.Noel  (a),  a  new  case  was  attempted  1828# 
to  be  made,  as  was  also  sought  to  be  effected  in  Young 
v.  Heighley  (b).  In  Clark  v.  Jennings  (c),  on  an  appli- 
cation, after  publication,  for  leave  to  exhibit  additional 
interrogatories  to  prove  the  custody  of  a  document, 
and  its  authenticity,  by  comparison  of  hand-writing,  the 
Court,  though  it  declined  to  give  any  opinion  on  the  ad- 
missibility of  the  document  on  such  evidence,  yet  made 
the  order.  The  only  difficulty  in  the  present  case  is  with 
respect  to  our  proving  the  custody.  The  two  leases 
are  dated,  one  in  1780,  and  the  other  the  10th  Oc- 
tober, 1804,  the  last  being  included  in  the  order  to  read 
exhibits  vivd  voce.  The  attesting  witness  being,  however, 
dead,  it  has  become  necessary  to  prove  his  hand-writing. 
It  is  mere  formal  proof,  and  within  the  principle  of 
Clark  v.  Jennings. 

Mr.  Treslove  and  Mr.  Hayter,  contra. — The  defendant 
wilfully  abstained  from  giving  this  evidence,  having  the  leas- 
es in  his  possession  at  the  original  hearing,  and  has  not 
shewn  that  the  leases  would  have  any  effect  or  weight  in  the 
case,  within  the  principle  laid  down  in  Williamson  v.  Ro- 
binson. With  the  exception  of  the  first  lease,  the  docu- 
ments are  all  comprised  in  the  order  to  read  exhibits, 
which  was  abandoned  by  them  at  the  hearing.  The  pre- 
sent application  is  irregular  in  point  of  form.  It  should 
have  been  an  application  for  leave  to  file  a  supplemental 
bill  in  the  nature  of  a  bill  of  review.  Lord  Redesdale9  PL  (d) 
Fonb.  Eq.  (e).  In  Ordv.  Noel  (f),  it  was  decided  that,  to  en- 
title the  party  to  file  a  supplemental  bill  in  the  nature  of  a  bill 
of  review,  thenewmatter  must  be  discovered  after  the  decree, 
and  must  be  material  matter.   In  Bingham  v.  Dawson  (g), 

0i)  6  Madd.  127.  (c)  Vol.  1,  p.  89. 

(6)  16  Ves.  348.  (/)  Supra. 

(c)  1  Anst.  173.  (g)  1  Jac.  243. 
(<0  Page  81. 
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-j  review,  to  introduce  new  evidence,  to  discover  which  pro- 
Wyld  per  means  had  not  been  used  before  the  original  hearing, 
Ward.  was  refused.  In  all  the  cases,  the  evidence  appears  to 
have  been  received  de  bene  esse.  Hedges  v.  Cardonnel,  is 
referred  to  in  every  case  where  the  subject  has  been  dis- 
cussed. It  is  contended  that  Hedges  v.  Cardonnel  es- 
tablishes that  on  a  re-hearing  new  evidence  may  be  used: 
but  it  only  shews  that  evidence  may  be  read  which  the 
party,  through  his  mistake  or  neglect,  did  not  read  at  the 
original  hearing.  In  Clark  v.  Jennings,  the  Court  ex- 
pressly threw  out  an  opinion,  that  the  evidence  desired  to 
be  given  could  not  be  used. 

The  Lord  Chief  Baron  (without  hearing  the  reply  (a) ). 
— This  is  an  application  which  I  have  a  discretion  to  grant 
or  to  refuse,  according  to  the  circumstances  of  the  parti- 
cular case.  With  respect  to  the  exhibits,  there  is  no  doubt 
but  that  any  exhibits  may  be  produced  on  the  re-hearing, 
which  were  not  used  at  the  original  hearing.  All  the 
cases  which  have  been  referred  to  are  of  a  different  na- 
ture from  the  present:  Ord  v.  Noel,  has  no  application. 
The  case  before  Lord  Eldon  appears  to  have  been  de- 
cided by  him  expressly  because  a  new  case  was  made 
and  new  issues  tendered.  As  to  the  lease  of  1804,  that 
seems  to  have  been  omitted  by  mere  neglect,  and  cannot 
now  be  proved,  unless  it  can  be  done  rivd  voce.  I  cannot 
imagine  that  any  injustice  will  be  done;  I  do  not  know 
whether  it  will  or  will  not  be  evidence.  They  may  be 
admitted,  saving  all  just  exceptions,  and  on  payment  of  all 
costs,  including  the  costs  of  this  application.  I  say  nothing 
now  respecting  the  deposit. 

(c)  Ex  relatione. 
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Jones  r.  Wiggins.  ^-^v — ' 

X  HE  bill  in  this  case  was  filed  against  three  assignees  Bin  against  as- 
of  a  bankrupt,  and  prayed  an  injunction  to  restrain  an  ac-  "P1*"  <>f  a 
tion  brought  against  the  plaintiff  by  the  assignees,  for  the  account  and  in- 
recovery  of  a  balance  of  1300/.  and  upwards  due  to  the  itra^proceed. 

One  of  the  assignees  put  in  a  separate  answer,  stating  Put  in  *  **p&- 
that  his  name  had  been  used  in  the  action  without  his  stating  that'his 
knowledge  or  authority,  that  he  had  not  acted  as  assignee,  UJ^ib,  thVac^ 
except  in  some  trifling  particulars  not  connected  with  the  tl0" 1  at  I?Tr» 
matters  in  the  bill  mentioned;  and  that  he  was  wholly  ig-  knowledge  or 
norant  of  the  matters  set  forth  in  the  bill,  and  could  not  he  had 'not  act- 
make  any  other  answer  thereto,  as  to  his  knowledge,  be-  edai«^te"«*» 

J  '  °   *  eicept  in  tome 

Kef,  Or  Otherwise.  trifling  particu- 

lar* not  connect- 
ed with  the 

To  this  answer  a  great  number  of  exceptions  were  taken.  SuJ^ntLlnedz 
And  Mr.  Koe,  in  support  of  them,  contended,  that  the  "EjJ?111  **  WM 
defendant,  answering  at  all,  was  bound  to  answer  fully.       of  the  matter  §et 

forth  in  the  bill: 
— Exception*  to 

Mr.  Simpkinson,  and  Mr.  Daniel,  for  the  bill,  argued,  ihe  a^"L.be" 

that  a  defendant,  being  ignorant  of  the  matters  in  question,  fcndant  had  not 

might  answer  generally,   denying  all  knowledge  on  the  interrogatory: 

subject:    and    that  to  answer  each  question  separately  °^'ruledwhl1 
would  be  impertinent. 

Mr.  Koe,  in  reply,  insisted  that  an  assignee  might  put  in 
an  answer  denying  all  knowledge  of  the  matters,  and  yet 
might  have  in  his  possession  the  bankrupt's  books,  which 
would  furnish  him  with  that  knowledge. 

For  the  bill  was  cited  Newman  v.  Godfrey  (a) ;  and  for 
the  exceptions,  Dolder  v.  Lord  Huntingfield  (&). 

The  Lord  Chief  Baron  assented  to  the  proposition, 
as  a  general  one,  that  a  defendant  answering  was  bound 
to  answer  fully,  but  considered  that  in  the  present  case  no 

(a)  2  Bro.  C  C.  331.  (6)  11  Ves.  283. 
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Ejch.Ch.inEq.  benefit  could  be  derived  by  requiring  a  further  answer. 

That  a  further  answer  would  only  be  a  waste  of  time  and 
expense. 

Exceptions  over-ruled  with  costs. 


May  6th,\2th.      In  the  matter  of  the  St.  Katherine  Dock  Company, 

Ex  parte  Back. 

Under  an  act  of  -BY  an  indenture,  dated  1st  August,  1809,  John  Briant, 
Parliament  for     jn  consideration  of  the  marriage  between  his  daughter 

making  docks,  °  ° 

the  value  or  Mary  Ann,  and  the  petitioner  William  Back,  granted  to 
for  property  tak-  the  petitioner  an  annuity  or  rent-charge  of  100/.  a  year, 

poseaof thTact  ^or  tne  ""&  °^  tne  petitioner,  issuing  out  of  certain  pre- 
wm  directed,  in  mises  in  Maudlin's  Rents,  in  the  parish  of  St.  Botolpk 

certain  cases,  to  *  m  * 

bepaid  into  the  without  Aldgate,  with  the  usual  powers  of  distress  and 
name  of  the  Ac-  entry.  And,  by  the  same  indenture,  John  Briant  demised 
ra^s^tolbe"  the  premises  charged  with  the  annuity,  to  trustees,  for  a 
laid  out  in  bank-  term  of  five  hundred  years,  upon  the  usual  trusts  for  rais- 
until  such  bank  ing  and  paying  the  annuity  by  sale  or  mortgage,  &c.  And 
be^dd^and^hc  a^er  tne  decease  °f tne  petitioner,  to  raise  2,000/.,  and  ap- 

produce  inrest-  p]y  the  same  upon  certain  trusts  for  the  benefit  of  the  pe- 
ed in  other  ....  . 

hereditaments,  titioner's  wife,  and  the  issue  of  the  marriage, 

were  to  be  paid  Elizabeth   Briant,   and    Charlotte  Briant,   two   other 

TOrsons'w'ho11 °r  daughters  °f  John  Briant,  afterwards  married ;    and  upon 

would  be  enti-  their  respective  marriages,  John  Briant  made  a  similar 

and  profits  of  provision  for  each  of  their  husbands,  and,  after  the  death 

mentotfunwld.  °^  8UC^  husbands,  for  their  respective  wives  and  their  is- 

The  act  also  di-  8Ue  as  he  nad  made,  as  above  mentioned,  in  favour  of  the 

rected,  that  the  . 

Court,  on  the       petitioner  and  his  wife  and  their  issue. 

any^rlonor  John  Briant  died  seised  in  fee  of  the  property,  subject 

persons  making 
claim  to  the  mo- 
ney awarded  as  a  compensation,  by  motion  or  petition,  should,  in  a  summary  way  of  proceeding,  or 
otherwise,  order  the  same  to  be  laid  out  and  invested  in  the  funds,  or  distribution  thereof,  or  pay- 
ment of  the  dividends,  according  to  the  estate,  title,  or  interest  of  the  person  making  claim  thereto. 
On  the  petition  of  an  annuitant,  whose  annuity,  was  charged  on  the  property  with  powers  of  dis- 
tress and  entry,  and  further  secured  by  a  term,  for  payment  of  his  annuity  and  the  arrears  there- 
of out  of  a  fund  brought  into  Court  under  the  act: — The  Court  held,  that  it  had  no  authority  to 
proceed  in  a  summary  way  on  the  petition  of  an  incumbrancer,  but  only  at  the  instance  of  the  per- 
sons who  would  have  been  entitled  to  the  rents  if  the  property  had  been  unsold ;  and  dismissed  the 
petition. 
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to  the  before-mentioned  incumbrances,  and  by  his  will  de-  Bxck.  Ch.  in  Eq. 
vised  his  real  and  personal  estates  to  trustees  upon  cer-  *  ^ 

tain  trusts.  /*  re 

After  John  Brianfs  death,  the  premises  charged  with  St  ££™ ™INE 
the  annuities  were  taken  by  the  St.  Katherine  Dock  Com-  Ex  r***'  Back- 
pany,  and  the  value  thereof  assessed  by  a  jury  at  5,600/. 

The  St.  Katherine  Dock  Act  contained  the  usual  pro- 
visions for  payment  of  the  purchase-money  into  this  Court, 
where  it  should  exceed  200/.,  and  the  property  should  be- 
long to  corporations,  or  persons  under  disabilities,  &c.  &c, 
"  and   that  such  money   should   be  applied  under   the 
direction  and  with  the  approbation  of  the  Court,  to  be 
signified  by  an  order  made  upon  a  petition  to  be  prefer- 
red in  a  summary  way  by  the  person  or  persons  who  would 
have  been  entitled  to  the  rents  and  profits  of  the  said  he- 
reditaments, in  the  redemption  or  purchase  of  the  land- 
tax,  or  the  discharge  of  any  debt  or  debts  or  such  other 
incumbrances,  or  part  thereof,  as  the  Court  should  autho- 
rize to  be  paid,  affecting  the  same  hereditaments,  or  other 
hereditaments  standing  settled  therewith,  to  the  same  or 
the  like  uses,  intents,  and  purposes :  Or  where  such  mo- 
ney should  not  be  so  applied,  then  the  same  should  be  laid 
out  and  invested  under  the  like  direction  or  approbation  of 
the  Court,  in  the  purchase  of  other  hereditaments,  which 
should  be  conveyed  and  settled  to,  for,  and  upon  such 
and  the  like  uses,  trusts,  intents,  and  purposes.     And  in 
the  mean  time,  the  said  money  should,  by  order  of  the 
Court,  upon  application  thereto,  be  invested  by  the  Ac- 
countant-General  in  the  purchase  of  Bank  Annuities,  and 
until  such  Bank  Annuities  should  be  ordered  by  the  Court 
to  be  sold  for  the  purposes  aforesaid,  the  dividends  should 
from  time  to  time  be  paid  to  the  person  or  persons  who 
would  be  entitled  to  the  rents  and  profits  of  the  said  he- 
reditaments.19   The  act  also  provided,  "  that,  in  case  the 
person  or  persons  to  whom  compensation  should  be  award- 
ed, should  refuse  to  accept  the  same,  or  should  not  be 
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Exch.  ck.  in  Eq.  able  to  make  a  good  title  to  the  premises,  to  the  satisfac- 

v  1828*  ^     ti°n  of  the  directors,  or  should  refuse  to  execute  a  con- 

in  re         veyance,  it  should  be  lawful  for  the  directors  to  order  the 

STdUkHCoINE  comPensat*on  to  ^  Pa^  into  the  Bank  of  England,  in 
Ex  parte  Back,  the  name  and  with  the  privity  of  the  Accountant-General 

of  the  Court,  and  the  Court,  on  the  application  of  any 
person  or  persons  making  claim  to  such  sum  or  turns  of 
money,  or  any  part  thereof,  by  motion  or  petition,  should 
be  and  was  thereby  empowered,  in  a  summary  way  of  pro- 
ceeding, or  otherwise,  to  order  the  same  to  be  laid  out  and 
invested  in  the  public  funds,  or  to  order  distribution 
thereof,  or  payment  of  the  dividends  thereof,  according  to 
the  respective  estate  or  estates,  title  or  interest,  of  the 
person  or  persons  making  claim  thereto,  and  to  make  such 
other  order  in  the  premises  as  to  the  said  Court  should 
seem  just  and  reasonable." 

The  purchase-money  having  been  paid  into  the  Bank  in 
the  name  of  the  Accountant-General,  and  laid  out  in  Bank 
Annuities,  pursuant  to  the  act,  this  petition  was  presented  by 
William  Back,  praying  a  reference  to  the  master  to  inquire 
what  arrears  were  due  in  respect  of  his  annuity,  and  that 
such  arrears  might  be  raised  and  paid  by  sale  of  a  com- 
petent part  of  the  Bank  Annuities.  And  that  the  annuity 
to  the  petitioner  might  from  time  to  time  be  paid  out  of 
the  dividends  of  the  residue  of  such  Bank  Annuities. 

Mr.  Jervis,  and  Mr.  Spence,  for  the  petitioner. 

9 

Mr.  Phillimore,  for  the  Dock  Company. 

Mr.  Koe,  for  Jeremiah  Evans,  and  Elimabeth,  his  wife, 
one  of  the  daughters  of  John  B riant. 

The  other  daughter  and  her  husband  did  not  appear. 

For  the  petition,  it  was  argued,  that  the  funds  represented 
the  estate,  and  that  as  the  petitioner,  if  the  estate  had 
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remained  unsold,  would  have  been  the  first  incumbrancer  £«*.  Ch.inEq. 
thereon,  and  would  have  been  able  to  have  obtained  pay-  ~  '  , 

ment  of  his  annuity  by  virtue  of  the  powers  of  distress  and  in  re 

entry,  and  also  through  the  medium  of  the  five  hundred  T>D0cKCo.iNr 
years'  term  vested  in  the  trustees,  the  Court  would  place  &  i*81*  Bace' 
him  in  as  good  a  situation  with  respect  to  the  funds. 

In  opposition  to  the  petition,  it  was  urged,  that  the 
Dock  Act  only  authorized  the  Court  to  make  an  order  in 
a  summary  manner  at  the  instance  of  the  person  who  for 
the  time  being  would  be  entitled  to  the  rents  of  the  pro- 
perty, if  it  had  not  been  sold,  and  not  on  the  application 
of  an  incumbrancer — and  that  a  suit  was  pending  in  the 
Court  of  Chancery  for  administering  the  real  and  personal 
estates  of  the  testator,  John  Briant. 

The  Lord  Chief  Baron. — The  question  is,  whether 
this  is  a  primary  or  a  secondary  fund  only.  Suppose 
this  were  a  question  between  the  personal  representa- 
tive and  the  devisee  of  this  estate  under  Mr.  Briant s 
will,  and  the  personal  representative  insisted,  as  against 
the  devisee,  that  the  personal  estate  was  not  liable,  it 
would  be  a  very  nice  question:  I  am  inclined  at  pre- 
sent to  think  the  personal  estate  would  be  liable,  in 
favour  of  the  devisee  of  this  particular  estate.  But,  at 
all  events,  I  think  I  am  not  entitled  to  decide  this  ques- 
tion upon  a  summary  application.  No  doubt  the  an- 
nuity must  be  secured  to  the  person  in  whose  favour  it 
is  charged  on  the  estate ;  but  then  the  question  is,  whe- 
ther the  owner  of  this  estate  would  not  have  a  right  to 
call  for  the  application  of  the  personal  estate  first;  and  if 
be  would,  then  this  is  nothing  more  than  an  incumbrance, 
in  the  usual  sense  of  the  word.  I  think  it  was  not  the 
intention  of  the  framers  of  this  act  of  Parliament,  to  give 
such  a  summary  power  to  the  Court,  to  apply  funds 
arising  under  the  act,   on  the  application  of  an  incum- 

VOL.  II.  d  d 
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Exch.  cn.  in  Eq.  brancer ;  and  that  the  meaning  of  the  words  "  persons  who 

~  "  ^     would  be  entitled  to  the  rents  and  profits,"  must  be  those 

in  re         persons  who  were  the  owners  of  the  fee.     I  take  that  to 

ST'doc" Co!KE  be  the  import  of  the  words.     I  do  not  mean  to  say  there 

Ex  parte  Back.  js  no  other  remedy ;  but  only  that  it  would  be  manifestly 

unjust  to  proceed  in  this  summary  way.  The  act  distin- 
guishes most  carefully  between  the  person  or  persons  en- 
titled to  the  possession  of  this  estate  and  incumbrancers.  I 
am  to  decide  whether  the  petitioner  is  the  one  or  the  other. 
Now,  I  think,  upon  the  statement  of  this  instrument,  he  is 
an  incumbrancer  only;  and,  under  all  the  circumstances,  I 
think  I  should  embarrass  the  Court  by  permitting  an  in- 
cumbrancer to  apply  in  this  way :  for  a  second  incum- 
brancer would  apply  in  the  same  manner  to  be  satisfied, 
and  would  have  exactly  the  same  right.  I  consider  it 
was  the  intention  of  the  Legislature  to  give  this  summa- 
ry jurisdiction  to  the  Court,  in  plain,  clear,  and  direct 
cases,  and  not  in  matters  which  are  doubtful.  The  Court 
of  Exchequer,  or  the  Court  of  Chancery,  may  enable  the 
petitioner  to  obtain  the  relief  he  seeks ;  but  upon  this  pe- 
tition I  think  I  cannot  assist  him. 

Petition  refused. 


END  OF  EASTER  TERM  AND  SITTINGS  AFTER. 
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EXCHEQUER  OF  PLEAS. 

-*-  1828. 

Powell  v.  Salisbury.  ^Juria?9 

May  7  th. 

l^ASE.     The  first  count  of  the  declaration'  stated,  that  TheCo.rta 

the  plaintiff  and  defendant  were  possessed  and  in  the  oc-  f^diction  "by 

cupation  of  adjoining  closes;  that  the  defendant,  by  rea-  *«  Welch  judu 

.  .  cature  act,  5 

son  of  his  possession,  was  bound  to  repair  the  fences,  to  Geo.  4,  c.  106, 

prevent  the  escape  of  cattle  from  the  one  close  into  the  the  jud&ment  in 

other;  that  the  defendant  suffered  the  fences  to  be  out  of  *  ca,U8e  l™d  [n 

7  m  Wales.    Faugh- 

repair,  whereby  divers  horses  of  the  plaintiff,  feeding  in  «»,  B.  dubitante. 

the  close  of  the  plaintiff,  escaped  out  of  the  same  into  the  declared  in  case 

close  of  the  defendant,  through  the  defect  of  fences,  and  23liintlhfordn«t 

were  there  killed,  by  the  prostration  and  falling  down  of  a  rep»»n»g  i"* 

i        n  t*  mi  ,  11  i  fences,  per  quod 

haystack  of  the  defendant.      The  second  count  alleged  the  plaintiff •« 

the  haystack  to  have  been  in  an  improper  and  dangerous  i^o",^ defend- 

state,  through  the  default  and  negligenee  of  the  defend-  ant'8  c1lose\a"d1 

.  .  were  there  killed 

ant ;  and    the   third  was  for  depasturing  the  grain  and  by  the  tai  ng 

herbage  of  the  plaintiff  with  the  defendant's  cattle.     Plea  Held,  tnat\he 

—  Not  Guilty.  ? *m*«b  wfts  no; 

J  too  remote,  and 

At  the  trial,  which  took  place  at  the  Great  Sessions  for  that  the  aclion 

was  maintain- 

D  D  2  able. 
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Exch.  of  Pitas,  Montgomeryshire,  before  Warren,  C.  J.,  the  Jury  found 

a  general  verdict  for  the  plaintiff;  and  in  the  Easter  Term 
following,  Jertis,  J.,  obtained  a  rule  to  shew  cause,  why 
the  judgment  should  not  be  arrested,  the  injury  being 
too  remote,  or  why  there  should  not  be  a  new  trial,  the 
verdict  being  against  the  weight  of  evidence. 


Powell 


S  •.  r.isnrRY. 


Taunton  and  Corbett,  shewed  cause.  — The  Court  has 
no  jurisdiction  to  entertain  the  former  branch  of  this  ap- 
plication. The  right  of  the  Court  to  interpose  in  the  lat- 
ter case  is  of  modern  introduction,  and  was  first  conferred 
by  statute,  5  Geo.  4,  c.  106,  s.  2(a),  which  does  not  em- 
power the  Courts  at  Westminster  to  arrest  the  judgment  in 
cases  tried  in  Wales,  but  merely  to  grant  new  trials,  set 
aside  nonsuits,  and  the  like.  Neither  is  the  application 
within  the  spirit  of  the  act;  for,  if  dissatisfied  with  the  judg- 
ment, the  party  has  his  remedy  by  writ  of  error  to  the 
Court  of  King's  Bench.  In  applications  within  the  act, 
the  transcript  only  of  the  record  is  sent  up,  to  apprize  the 
Court  of  the  nature  of  the  proceedings,  but  the  record  re- 
mains in  the  Court  below,  and  is  not  transmitted  to  the 
superior  Court.     But  supposing  the  Court  to  have  jurisdic- 


(u)  By  which  it  is  enacted, "  that 
it  shall  and  may  be  lawful  for  any 
party  or  parties  who  shall  be  dissa- 
tisfied with  any  verdict  given  or 
obtained,  or  nonsuit  entered  against 
him,  her,  or  them,  in  any  action 
which  shall  have  been  tried  in  any 
of  the  Courts  of  Great  Sessions,  to 
apply  by  motion  to  any  of  the  said 
Courts  of  King's  Bench,  Common 
PUas,or  Exchequer,  sitting  m  Ban- 
co, for  a  rule  to  shew  cause,  why  a 
new  trial  of  such  action  should  not 
be  granted,  or  nonsuit  set  aside, 
and  a  new  trial  granted,  or  a  ver- 
rlitt  entered  for  the  plaintiff  or  de- 


fendant, or  a  nonsuit  entered,  as  the 
case  may  be,  in  the  same  manner 
as  hath  been  usually  heretofore 
done,  in  actions  depending  in  the 
said  courts,  and  tried  at  Nisi  Pro* 
before  any  Judge  of  Assize,  by  vir- 
tue of  any  record  issuing  out  of  the 
said  Courts ;  and  that  thereupon  it 
shall  and  may  be  lawful  for  the  said 
Court  to  grant  such  rule,  and  pro- 
ceed to  hear  and  determine  the  me- 
rits of  the  same,  in  such  manner 
and  form  as  hath  been  heretofore 
done  in  actions  depending  in  the 
said  last-mentioned  Courts,  and 
tried  as  aforesaid.*' 
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tion  to  arrest  the  judgment,  the  injury  is  not  too  remote,   &"*/*.  °f  pkart 
and  the  action  is  maintainable,  as  spread  upon  the  record.  ^   *  ^ 

In  Holbatch  v.  Warner  (a),  which  was  an  action  on  the  Powell 
-case  against  the  defendant,  for  neglecting  to  repair  his  Salisbury. 
fences,  whereby  his  cattle  escaped  into  the  close  of  the 
plaintiff,  and  from  thence  into  the  close  of  W.t  who  sued 
the  plaintiff  and  recovered  against  him:  amotion  was  made 
in  arrest  of  judgment,  upon  another  ground,  but  the  re- 
moteness of  the  damage  was  not  alluded  to ;  but  if  that  ob- 
jection had  been  tenable,  it  would  not  have  escaped  the 
attention  of  the  Court,  particularly  as,  at  that  period,  ques- 
tions of  this  description  were  as  much  mooted  by  the  bench 
as  by  the  bar.  There  the  injury  was  more  remote  than  in 
the  present  case.  Again,  in  an  Anonymous  c&se  (6),  which 
was  an  action  on  the  case  for  not  repairing  fences,  per 
quod  una  equa  of  the  plaintiff  went  through  a  gap,  and 
fell  into  a  ditch,  ei  mbmersa  fuit :  two  objections  were 
taken  in  arrest  of  judgment,  but  the  remoteness  of  the  da- 
mage was  not  alluded  to.  The  effect  of  the  evidence  was 
a  question  for  the  Jury,  it  was  properly  left  to  them,  and 
the  verdict  cannot  upon  that  ground  be  disturbed. 

Jervis,  J.  and  Meeson,  contra. — Although  the  words  of 
the  statute  do  not  specifically  apply  to  motions  in  arrest  of 
judgment,  yet  applications  of  that  sort  are  within  the  spirit 
and  general  scope  of  the  act.  The  Courts  are  empowered 
by  the  statute  to  entertain  applications  in  the  same  manner 
as  hath  been  heretofore  done  in  the  Courts  above;  which 
general  words  will  extend  to  every  species  of  application. 
But  it  is  said,  that  the  plaintiff  has  another  remedy  by 
writ  of  error:  that  is  no  answer  to  the  present  application, 
and  would  equally  apply  to  motions  confessedly  within  the 
letter  of  the  act ;  for  motions  of  that  description  may  now, 
as  formerly,  be  made  before  the  Judges  in  Wales. 

(a)  Cro.  Jac.  665.  (b)  1  Vent.  264. 
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Ejch.  of  Plea*,      It  must  be  admitted,  as  a  general  principle,  that  he  who 
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*  ^     is  bound  to  repair  a  fence,  and  neglects  to  do  so,  is  an- 
powell       swerable  for  an  injury  arising  from  his  default,  but  the 
Salisbury,     injury  must  be  consequent  upon  the  act  done,  and  not  de- 
pendant upon  some  event  to  take  place  subsequently,  over 
which  the  defendant  has  no  control.     As  in  the  case  of 
Rooth  v.  Wilson  (a),  where  a  horse  fell  from  one  field  in- 
to another  and  was  killed,  there  the  injury  was  conse- 
quential upon  the  negligence  of  the  defendant  in  not 
keeping  the  fence  in  repair,  and  the  injury  occurred  with- 
out any  further  act  done.     So,  in  the  case  in  Venirts  Re- 
ports, the  act  proceeded  immediately  from  the  negligence 
of  the  defendant.     It  is  consistent  with  the  first  count  of 
the  declaration,  that  the  stack  was  prostrated  by  third 
persons,  or  fell  by  the  act  of  God ;  in  which  case  the  de- 
fendant would  not  be  liable.     Nothing  can  be  inferred  in 
support  of  the  count,  but  what  must  necessarily  have  been 
proved   at   the  trial;    Buxinden  v.  Sharp (6),  Amery  v. 
Hoole  (c),  Rushton  v.  AspinaU  (rf),  Spiers  v,  Parker  {e) ; 
but  the  defendant  may  assume  a  state  of  facts  consistent 
with  which  the  count  might  be  proved.    Now,  if  the  stack 
fell  by  the  act  of  God,  the  defendant  would  not  be  liable. 
If  he  were,  the  action  would  be  equally  maintainable,  if 
the  cattle,  having  escaped  into  his  close,  had  been  there  kill- 
ed by  lightning,  for  non  constat  that  such  accident  would 
have  happened  had  they  remained  in  the  close  of  the 
plaintiff.     In    Williams  v.  Hide  et  uxor  (f),  the  plaintiff 
declared  that,  in  consideration  he  had  lent  to  the  defend- 
ant's wife,  dum  sola,  a  horse  to  be  returned  upon  request, 
she  promised  to  return  it  upon  request,  but  had  not  done 
so;  the  defendants  pleaded,  that,  before  the  request,  the 
horse  per  diversos  morbos  in  corpore  suo  crescentes  mori- 


(«)  1  B.  &  A.  50.  (</)  Dougl.  654. 

(6)  2  Salk.  662.  (c)  1  T.  R.  143. 

(C)  Cowp.  825.  (/)  Palm.  548. 
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iur,  and  so  they  could  not  re-deliver  it ;  upon  demurrer,  the  Exch.  of  Pleas, 
defendants  had  judgment,  for,  where  the  agreement  is  pos-  ,  1838,  , 
sible  when  made,  but  afterwards  becomes  impossible  by  Powell 
the  act  of  God,  the  party  is  for  ever  discharged.  Again, 
suppose  the  injury  to  have  proceeded  from  the  act  of  a 
third  person,  the  defendant  would  not  have  been  liable. 
If  cattle  escape  from  the  close  of  one  person  through  de- 
fect of  fences,  into  that  of  another,  and  are  there  killed 
through  the  unskilfulness  and  negligence  of  a  third  per- 
son, a  trespasser  for  instance,  the  occupier  of  that  close 
cannot  be  answerable  for  the  damage:  it  is  true,  that,  but 
for  the  nonfeasance  of  the  defendant,  the  cattle  would  not 
have  been  in  his  close ;  but  in  Scott  v..  Shepherd  (a),  he 
who  threw  the  squib  was  liable,  although,  but  for  the  hand 
of  a  third  person,  it  would  not  have  put  out  the  plaintiff's 
eye.  So,  in  Gibbon  v.  Pepper  (&),  it  was  said,  if  A.  beat 
my  horse,  which  runs  against  B.,  A.  is  a  trespasser,  but  I 
am  not. 

They  argued  also  upon  the  effect  of  the  evidence,  and 
contended,  that,  upon  that  ground,  the  plaintiff  was  enti- 
tled to  a  new  trial. 

Garrow,  B. — Had  this  case  been  tried  in  an  English 
county,  it  would  have  been  incumbent  upon  me  to  have 
expressed  an  opinion  upon  the  question  of  law,  which  is 
here  unnecessary.  It  should  be  recollected,  that  this 
Court  exercises,  in  the  present  case,  an  authority  recent- 
ly conferred  upon  it  by  the  Legislature.  Whether  it 
was  intended  purposely  to  confine  our  jurisdiction  to  ques- 
tions of  a  different  description,  or  whether  this  branch  of 
the  ordinary  jurisdiction  of  the  Courts  has  been  uninten- 
tionally omitted,  it  is  not  for  me  to  inquire ;  it  is  the  pro- 


(«)  3  Wils.  403;  .S.  C.  2  Wm.  {b)    2   Salk.  687;    S.   C.    Ld. 

Bl.  892.  Itaym.  38;  4  Mod.  409. 
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Rxch.  of  Pleat,  vince  of  the  Court  to  expound  the  law  as  we  find  it ;  and 
"  *  „     the  jurisdiction  not  having  been  conferred,  from  whatever 
Towell       cause,  we  have  no  authority  to  exercise  it.     I  am  clearly 
Salisbury,     of  opinion,  that,  as  the  act  is  framed,  we  have  no  jurisdic* 
tion  over  the  former  branch  of  this  application,  and  it 
therefore  becomes  unnecessary  to    express  any  opinion 
upon  that  point.     With  respect  to  that  part  of  the  rule 
which  prays  for  a  new  trial,  the  effect  of  the  evidence  is 
peculiarly  a  question  for  the  Jury,  no  objection  is  made 
to  the  direction  of  the  learned  Judge,  and  therefore  I  am 
of  opinion,  that  that  part  also  of  the  rule  should  be  refus- 
ed, and,  consequently,  that  the  rule  should  be  discharged. 

Hullock,  B. — I  am  of  the  same  opinion.  With  re- 
spect to  that  part  of  the  argument  which  has  been  address* 
ed  to  the  Court  for  the  purpose  of  obtaining  a  new  trial, 
I  am  not  prepared  to  say  that  the  Jury  have  arrived  at  an 
erroneous  conclusion  upon  all  the  evidence  in  the  case. 
The  evidence  is  conflicting,  but  the  questions  were  pro- 
perly left  to  the  Jury,  and  they  must  have  taken  all  the 
circumstances  into  their  consideration. 

With  respect  to  the  difficulty  suggested  on  the  form  of 
this  declaration,  I  agree  in  the  opinion  which  has  been  ex- 
pressed ;  and  if  the  question  of  jurisdiction  were  doubtful 
only,  this  Court  would  be  justified  in  withholding  their 
opinion  upon  the  point  of  law,  for  the  defendant  may,  if 
he  think  proper,  resort  even  now  to  his  writ  of  error. 

The  ground  of  objection  is  the  remoteness  of  the  dam- 
age. In  the  few  cases  in  which  these  questions  have  oc- 
curred, it  has  been  held,  and  rightly  so,  that  the  injury 
must  be  the  immediate  consequence  resulting  from  the  act. 
In  Vickars  v.  Wilcocks{d)i  which  was  an  action  of  slander, 
the  plaintiff  declared  that  the  defendant  spoke  certain 

(«)  8  East,  1. 
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words  of  him  to  </.  ©.,  by  reason  whereof  J.  O.  discharged  Bxck.  rf  pie**, 
him  from  his  service ;  and  also  R.  P.,  by  reason  of  the  v  *  , 
words,  refused  to  employ  him.  In  support  of  this  declar-  Powell 
ation,  it  appeared  at  the  trial,  that  the  plaintiff  was  retain-  8al,8BURY 
ed  by  J.  O.  as  a  journeyman  for  a  year,  at  certain  wages, 
and  that  he  had  been  discharged,  by  reason  of  the  words, 
before  the  expiration  of  the  year;  and  also  that  R.  P.  had 
refused  to  employ  him,  by  reason  of  the  words ;  and  also 
because  J.  O.  had  discharged  htm  for  the  offence  imputed 
to  him.  It  being  admitted  that  the  words  were  not  ac- 
tionable per  se  without  special  damage,  and  the  learned 
Judge  who  tried  the  cause  being  of  opinion  that  the  dis- 
charge by  J.O.  was  wrongful,  and  that  the  refusal  by  R.P. 
proceeded  not  only  upon  the  words,  but  on  the  discharge 
of  the  plaintiff  by  J.  O.,  the  plaintiff  was  nonsuited;  and 
upon  a  motion  to  (he  Court  of  Kings  Bench,  to  set  aside 
that  nonsuit,  Lord  EUenborough  said,  the  special  damage 
must  be  the  legal  and  natural  consequence  of  the  words 
spoken,  otherwise  it  did  not  sustain  the  declaration ;  that 
the  defendant  was  no  more  answerable  for  the  mere  wrong- 
ful act  of  J.  O.,  than  if  other  persons  had  afterwards  as- 
sembled and  seized  the  plaintiff,  and  thrown  him  into  a 
horse-pond,  by  way  of  punishment  for  his  supposed  trans- 
gression. The  dismissal  of  the  plaintiff  was  not  the  legal  and 
natural  consequence  of  the  words  spoken,  and  therefore  the 
defendant  was  not  responsible  for  the  tortious  act  of  a  third 
person.  It  appears  to  me,  however,  that  the  cases  cited  shew 
in  some  measure  that  the  damage  in  this  case  is  not  too  re- 
mote. It  is  to  be  observed,  that  though  this  objection  was 
not  urged,  both  were  motions  in  arrest  of  judgment;  and 
that  one  of  these  applications  was  made  by  the  greatest  of 
lawyers,  to  whose  mind  the  objection  was  likely  to  occur, 
if  it  were  tenable.  In  the  case  otHolbalch  v.  Warner,  the 
damage  was  equally  remote  as  in  this  case,  but  there  no 
objection  was  made  upon  this  ground.  The  objection  in 
that  case  was,  that  the  obligation  to  repair  was  laid  in  the 
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Exch.  of  Pleas,  occupiers.     After   discussion,  that  case  was  adjourned; 
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and  although  two  out  of  three  of  the  Judges  were  of 
Powell  opinion  that  the  prescription  was  insufficient,  the  contra- 
Salisbury.  rv  *s  now  established  by  a  uniform  current  of  decisions, 
and  was  so  ruled  in  Rex  v.  BucknaU  (a),  and  in  Rider  v. 
Smith  (&),  in  which  Holbatch  v.  Warner ,  and  all  the  cases, 
are  cited  and  commented  upon  by  Mr.  Justice  Butter.  In 
the  case  cited  from  Ventris,  upon  motion  in  arrest  of  judg- 
ment, the  declaration  was  held  to  be  good,  but  no  objec- 
tion like  the  present  was  taken.  There  is  no  distinction 
for  the  purposes  of  the  action  between  the  falling  of  a  hay 
stack,  and  the  drowning  of  the  cattle  in  a  ditch,  for,  by 
each  the  death  is  occasioned.  For  these  reasons,  were  it 
necessary  to  express  an  opinion,  I  should  say,  that  the  de- 
claration was  good  in  form ;  but  it  is  not  necessary  to  do 
so,  where  the  jurisdiction  of  this  Court  is  more  than  ques- 
tionable. 

Vaughan,  B. — I  agree  in  the  opinion  expressed  by  my 
learned  Brothers,  and  think  that  this  rule,  which  is  framed 
with  a  double  aspect,  cannot  be  sustained.  The  applica- 
tion for  a  new  trial  is  directed  to  the  discretion  of  the 
Court,  and  if,  as  suggested,  it  had  appeared  that  the  ends 
of  justice  required  a  further  consideration  of  the  case,  the 
defendant  would  have  been  entitled  to  a  new  trial.  Upon 
the  report,  however,  the  evidence  appears  to  have  been 
conflicting,  and  seems  to  have  been  properly  left  to  the 
Jury;  they  have  formed  their  conclusion  upon  the  whole, 
which  I  cannot  say  is  erroneous. 

With  respect  to  the  question  of  jurisdiction,  I  confess  I 
feel  some  difficulty,  but  it  is  not,  in  my  view  of  this  case, 
necessary  to  express  any  opinion  upon  that  point,  because 
I  clearly  think  that  this  declaration  is  good,  and  that 
the  judgment  ought  not  to  be  arrested.     If  this  had  been 

(a)  2  Ld.  Uaym.  804.  (6)  3  T.  R.  766. 
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an  application  upon  a  record  issuing  from  this  Court,  no  Bxch.  of  Pleas 
doubt  could  have  been  entertained  in  the  case,  for  the 
Court  would  have  directed  the  verdict  to  have  been  en- 
tered upon  the  second  count,  which  is  free  from  all  objec- 
tion. The  damage  averred  upon  the  face  of  the  first 
count  is  not  a  mere  inference  of  law,  but  a  distinct  and 
substantive  allegation,  that  the  horses  escaped  into  the 
plaintiff's  close  through  the  defect  of  fences,  and  were 
there  killed  by  the  falling  of  a  hay-stack.  Under  this 
allegation,  as  it  seems  to  me,  the  same  evidence  was  ad- 
missible as  under  the  second  count.  After  verdict,  every 
thing  must  be  intended  in  support  of  the  declaration  of 
which  at  the  trial  it  was  capable  of  proof;  in  other  words, 
although  a  verdict  will  not  aid  a  defective  title,  it  will  a  ti- 
tle defectively  stated.  In  this  case,  although  the  cause 
of  action  may  be  more  fully  and  accurately  stated  in  the 
second  count  than  in  the  first,  yet  I  think  the  first  count, 
if  proved,  which  after  verdict  must  be  assumed,  is  suffi- 
cient to  sustain  the  action. 

Rule  discharged. 


Nicholl  v.  Darley,  Esquire. 

.LlEBT  against  the  Sheriff  of  Yorkshire.  The  first  count 
was  for  a  false  return ;  the  second  for  an  escape. — Plea, 
ml  debet. 

At  the  trial,  which  took  place  before  Bay  ley,  J.,  at  the 
York  Spring  Assizes,  18:47,  it  appeared  in  evidence  that 
the  plaintiff  had  obtained  a  judgment  against  Kenworthy 
and  another,  upon  which  a  writ  of  testatum  capias  ad  sa- 
tisfaciendum was  sued  out,  directed  to  the  Sheriff  of  York- 
shire, and  delivered  to  the  defendant,  as  such  Sheriff,  who 
thereupon  made  out  his  warrant  to  his  officer.  The  offi- 
cer went  with  the  plaintiff's  son  to  Kenworthy  s  house,  for 
the  purpose  of  arresting  him,  and  there  produced  and  read 


Monday 
June  9th. 

A.  a  Sheriff's 
officer,  went 
with  B.  to  the 
house  of  C.  to 
arrest  him  upon 
a  ca.  to.  A.  read 
the  warrant  to 
C,  whereupon 
C.  rushed  out 
against  A.,  who 
caught  C.  round 
the  waist,  but 
was  unable  to 
hold  him,  and 
C.  escaped: — 
Held,  that  the 
Sheriff  was  lia- 
ble to  an  action 
of  debt  for  the 
escape. 
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Exck.  V"  Mmm,  to  him  the  warrant:  upon  which  Kemcor thy,  who  was  then 
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>     behind  his  loom,  rushed  out  against  the  officer,  who  caught 

Nicholl  him  round  the  waist,  but,  being  an  old  man,  was  unable 
Barley.  to  hold  him,  and  he  escaped.  Upon  this  the  officer  di- 
rected the  plaintiff's  son  to  pursue  and  take  Kenworthy, 
which  he  did,  but  while  the  officer  was  coming  up,  Kem- 
worthy  was  rescued,  and  eventually  escaped.  It  was  object- 
ed for  the  defendant  that  this  did  not  amount  to  an  arrest; 
but  the  learned  Judge  thought  that  if  the  officer  had  hold 
of  Kemworthy  for  an  instant,  though  he  could  not  keep 
him,  it  would  constitute  an  arrest;  and,  with  a  view  to 
bring  the  question  under  the  consideration  of  this  Court, 
he  put  two  questions  to  the  Jury,  first,  whether  the  officer 
had  hold  of  Kenworthy  for  an  instant ;  and  secondly,  whe- 
ther the  officer  could  prevent  him  from  getting  away.  The 
Jury  found  that  the  officer  had  hold  of  Kenworthy,  but 
could  not  keep  him;  and  that  the  officer  did  his  duty  so 
far  as  he  could.  Upon  this  finding,  the  verdict  was  enter- 
ed for  the  plaintiff,  and  the  learned  Judge  reserved  to  the 
defendant  liberty  to  move  to  enter  a  nonsuit. 

In  Easter  Term,  Holt,  accordingly  moved  for  and  ob- 
tained a  rule  to  shew  cause  why  the  verdict  should  not  be 
set  aside  and  a  nonsuit  entered;  against  which 

Pottock,  F.,  and  Alexander,  shewed  cause. — The  first 
question  in  this  case  is,  whether  there  was  a  sufficient  ar- 
rest, either  by  the  officer,  or  by  the  plaintifFs  son  as  his 
servant.  All  the  authorities,  from  the  earliest  time  to  the 
present,  establish  that  a  corporal  touch  is  sufficient  to  con- 
stitute an  arrest,  even  though  the  defendant  do  not  sub- 
mit. In  Hodges  v.  Marks  (a),  it  was  held  to  be  a  suffi- 
cient arrest  where  the  bailiff  put  his  hand  upon  the  party, 
saying  that  he  arrested  him,  although  the  bailiff,  not  being 

(/?)  Cro.  Jac.  485. 
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requested  to  do  so,  did  not  produce  the  warrant,  or  tell  £**•  °f  Pt'*"> 
the   party  at  whose  suit  he  was  arrested.     In  another  _, 

case  (a),  a  bailiff  caught  by  the  hand,  as  lie  held  it  out  of  Njcholl 
a  window,  one  against  whom  he  had  a  warrant,  and  this  darley. 
was  holden  to  be  a  sufficient  taking  to  justify  the  bailiff  in 
breaking  open  the  house.  And  the  same  is  ruled  Palm.  53 ; 
2RoL  138;  Com.  Dig.  (Execution)  c.  12;  Anon.  7  Mod. 
8;  and  Anon.  Lofft,  390.  So  in  Genner  v.  Sparks  (6),  it 
was  said,  that  though  bare  words  will  not  constitute  an  ar- 
rest, yet  if  the  bailiff  touch  the  party,  that  is  sufficient, 
and  will  justify  a  pursuit  and  breaking  open  of  the  house. 
Again,  in  Horner  v.  Battyn  (c),  on  a  motion  for  an  attach- 
ment against  three  persons  for  a  rescous  of  a  person  taken 
in  execution,  it  was  objected  that  there  had  not  been  a  legal 
arrest,  as  the  bailiff  had  never  touched  the  defendant,  but, 
per  Curiam,  this  is  a  good  arrest;  and  if  the  bailiff  who 
has  a  process  against  one,  says  to  him  when  he  is  on  horse- 
back, or  in  a  coach,  "  you  are  my  prisoner,  I  have  a  writ 
against  you,"  upon  which  he  submits,  turns  back,  and  goes 
with  him,  though  the  bailiff  never  touched  him,  yet  it  is 
an  arrest,  because  he  submitted  to  the  process;  but  if,  in* 
stead  of  going  with  the  bailiff,  he  had  gone  or  fled  from 
him,  it  could  be  no  arrest,  unless  the  bailiff  had  laid  hold 
of  him.  But  even  the  arrest  by  the  plaintiff's  son  is  suffi- 
cient to  make  the  Sheriff  liable.  An  arrest  must  be  by 
authority  of  the  bailiff,  but  his  need  not  be  the  hand  that 
arrests,  nor  need  he  be  present  or  actually  in  sight,  or 
within  any  precise  distance  of  the  person  arrested.  Blatch 
v.  Archer  (d). 

The  arrest  being  sufficient  the  rescue  will  not  excuse 
the  Sheriff.  A  rescue  is  a  good  return  to  mesne  process, 
but  to  writs  of  execution  a  rescue  cannot  be  returned, 
May  v.  Probie  (e)y  for  in  the  execution  of  such  writs,  if  re- 

(a)  Anon.  1  Vent.  306.  (</)  Cowp.  65. 

(6)  6  Mod.  173;  1  Salk.  79.  (e)  Cro.  Jac.  419;  S.  C.  1  Rol. 

(c)  B.  N.  P.  62.  Hep.  388, 440;  3  Bulst.  198.     See 
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Ezch.  of  Pleat,  sistance  be  apprehended,  the  Sheriff  is  directed  by  the 

1     *     statute,  West.  2,  c.  39,  to  raise  the  passe  comitatus.     In 

Nicuoll       the  execution  of  mesne  process,  the  Sheriff  may  raise  tht 

Darley.      posse  comitates,  but  in  executing  final  process  he  is  bound 

to  do  so  (a). 

No  objection  can  be  made  to  the  form  of  the  action, 
for  debt  is  maintainable  against  the  Sheriff,  as  well  where 
the  escape  is  negligent,  as  where  it  is  voluntary.  Alsept 
v.  Eyles  (A),  Burton  v.  Eyre  (c),  Elliot  v.  Duke  of  Nor* 
folk{d),  Stonehouse  v.  Multins  (e). 

Holt,  in  support  of  the  rule — Although  a  corporal  touch  £« 
sufficient  to  justify  the  Sheriff  in  pursuing  the  party, 
and  breaking  open  a  house  for  the  purpose  of  re-taking 
him,  because  it  shall  not  lie  in  his  mouth  to  take  advan- 
tage of  his  own  wrong,  the  rule  is  different  as  regards  the 
liability  of  the  Sheriff,  especially  in  an  action  of  debt.  To 
maintain  an  action  of  debt  against  the  Sheriff,  an  actual  cus- 
tody must  be  shewn,  which  distinguishes  the  present  from 
the  cases  relied  upon.  Now,  in  this  case,  there  has  been 
no  custody,  for  the  Jury  have  found  that  the  Sheriff,  by 
his  officer,  did  his  duty,  and  was  unable  to  detain  the 
debtor.  It  is  said,  that  the  posse  comitates  should  have 
been  taken:  it  must  be  admitted,  that  the  common  law  re- 
medy against  the  Sheriff  by  action  on  the  case  might 
have  been  resorted  to,  but  there  is  a  main  distinction  be- 
tween that  and  the  present  form  of  remedy ;  for,  in  the  one, 
merely  nominal  damages  would  have  been  given,  whereas 
in  the  other  the  Sheriff  is  liable  for  the  whole  debt. 


also,  Anon.  Dyer,  241 ;  Robinson  v.  Pract.  308;  Tidd's  Pract.  1069. 
Clayton,  Cro.  Car.  240;  Gorges  v.  (a)    See  Noy,  40;   1   Str.  432; 

Gore,  3  Lev.  46;  Anon.  6  Mod.  Cro.  Jac.  419;  1  Rol.  Rep.  440. 
141 ;     Cromptin  v.    Ward,  2  Str.  (b)  2  H.  Bl.  108. 

482;   Rol.  Abr.   807;    Bac.  Abr.  (c)  Cro.  Jac.  288. 

Enc ntion,  C  3 ;  Com.  Dig.  Escape,  (d)  4  T.  R.  789. 

C.   Vin.  Abr.   Escape,  D.;   Arch.  (e)  2  Str.  873. 
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Garrow,  B. — The  proposition  which  is  stated  to  the  £*<**  °/  Plea*, 
Court  on  behalf  of  the  Sheriff,  is,  that  that  which  was  v_^^_^, 
done  in  this  case  does  not  amount  to  an  arrest,  a  taking  Nicholl 
in  execution  sufficient  to  render  the  Sheriff  liable  in  this  darley. 
form  of  action.  Is  it  necessary,  to  constitute  an  arrest,  that 
the  officer  should  handcuff  the  party,  or  is  it  not  enough 
that  he  have  him  in  such  a  situation  as  would  enable  the 
officer  with  proper  force  and  assistance  to  detain  him  ?  It 
is  the  duty  of  the  officer  to  choose  his  opportunity,  and  to 
go  with  a  power  competent  to  carry  the  process  of  the  law 
into  execution.  The  arrest  was  complete  when  the  officer 
caught  Kenworthy  round  the  waist,  and  cannot  be  invali- 
dated by  his  inability  to  detain  him,  or  by  the  subsequent 
rescue.  Had  the  officer  done  his  duty,  had  he  chosen  a 
better  opportunity,  or  had  he  been  armed  with  a  force  suffi- 
cient to  repel  opposition,  the  process  of  the  law  could  not 
have  been  intercepted,  and  the  debtor  would  not  have  es- 
caped. If  this  be  not,  I  am  at  a  loss  to  say  what  is  a  good 
arrest.  But  it  has  been  contended  that,  although  this  may 
be  a  good  arrest  against  the  debtor,  so  as  to  justify  the  offi- 
cer in  pursuing  him,  and  breaking  open  a  house  to  retake 
him,  yet,  as  against  the  Sheriff,  it  is  not  sufficient  to  render 
him  liable  in  this  form  of  action,  because  the  party  was 
never  in  his  custody.  I  confess  I  am  at  a  loss  to  perceive 
a  distinction  between  a  legal  arrest  and  a  legal  custody. 
If  the  arrest  was  good,  the  officer  had  Kenworthy  in  his 
custody,  and  if,  being  in  his  custody,  he  suffered  him  to 
escape,  the  Sheriff,  his  principal,  is  liable  in  this  form  of 
action. 

Hullock,  B. — I  am  of  opinion  that  this  rule  should  be 
discharged.  The  early  impression  upon  my  mind  was, 
that  the  facts  of  this  case  did  not  constitute  an  arrest ;  but 
I  am  free  to  confess,  that  that  impression  was  founded 
upon  a  supposition  that  the  officer  had  merely  touched 
the  skirt  of  Kenworthy  s  coat,  and  had  never  had  him  in 
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ExcK  <f  Pi$*»t  custody.  That  impression,  however,  is  effectually  removed 

by  the  learned  judge's  report  of  the  evidence.     The  only 
objection  therefore  is,  upon  the  construction  of  the  statute 
upon  which  this  declaration  is  framed,  whether  the  (acts 
of  the  case,  in  point  of  law,  sustain  the  allegation  that  the 
party  was  taken  in  execution,  and  that  the  Sheriff  had 
him  in  custody.     The  cases  to  which  reference  has  been 
made,  and  there  are  other  cases  to  be  found  m  the  books, 
abundantly  shew  that  the  slightest  touch  is  an  arrest  in 
point  of  law.  Indeed,  I  think  that  the  authorities  go  a  long 
way  to  substantiate,  that,  independently  of  the  touch, 
what  passed  at  the  time  amounted  to  an  arrest,  but  it  is  not 
in  this  case  necessary  to  decide  that  point.     In  the  cases 
alluded  to  of  Genner  v.  Sports,  and  Homer  v.  Batty*, 
the  language  of  the  Court  is  sufficient  to  establish  that 
the  slightest  touch  will  constitute  an  arrest.  Had  then  the 
officer  the  custody  of  Kenwortky?    The  period  of  that 
custody  is  immaterial,  for,  if  he  had  him  in  custody  but  for 
a  moment,  the  mere  rescue  will  not  defeat  the  liability  of 
the  Sheriff.     It  appears  from  the  facts  of  this  case,  that 
the  officer  had  Kemoortky  round  the  waist  for  a  second; 
the  period  during  which  he  held  him  is  immaterial,  for, 
having  once  the  custody  of  him,  the  Sheriff  was  bound  at 
his  peril  to  prolong  it  until  he  lodged  the  party  in  safe  cus- 
tody.    The  inability  of  the  bailiff  to  retain  Kenwotthy 
does  not,  in  my  opinion,  affect  the  question,  for  it  was  the 
duty  of  the  Sheriff  to  see  that  the  process  of  the  law  was 
carried  into  gfcecution.  It  seems  to  me,  therefore,  that  this 
party  was  in  custody  of  the  Sheriff,  and  that  therefore  he 
is  liable  to  the  action  in  its  present  form. 


Vaughan,  B. — I  am  of  the  same  opinion.  This 
to  be  rather  a  question  of  fact  than  of  law,  and  all  we  are 
called  upon  to  do,  is  to  see  that  the  allegations  of  the  de- 
claration are  supported  by  the  evidence.  In  my  opinion, 
those  allegations  admit  of  no  clearer  evidence  than  that 
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which  appears  upon  these  proceedings.     It  cannot  be  too  Exch-  <>f  Pl™** 
strongly  impressed  upon  the  officers  of  the  Court,  that  the  „ 

law  expects  from  them  a  vigilant  and  attentive  execution  Nicholl 
of  their  duty;  and  it  seems  to  me,  that,  were  we  to  enter-  dabley. 
tain  this  application,  it  would  open  a  door  to  great  fraud. 

Rule  discharged.    ***•  '***  tz-'l*** 


4  ^"f~y  ■•~  *-~~ 

Kemp  v.  Sumner.  Tuesday,  *  ** 

June  10/A.   £«  ««■ 

ON  a  former  day  St.  Leger  obtained  a  rule  to  shew  cause  where  the  plain- 
why  the  distringas  issued  in  this  case  should  not  be  set  c^t  ^  J^J^ 
aside  for  irregularity.    He  founded  this  application  upon  JJJ^S!^*^ 
an  affidavit,  which  stated  that  the  venire  had  been  served  ancient  practice 
only  upon  the  wife  of  the  defendant  at  his  dwelling-house,  personal  service 
that  the  defendant  was  abroad  upon  business,  and  had  not  no^rewtote!* 
left  the  country  to  avoid  the  process  of  the  Court. 

Chilton,  shewed  cause. — By  the  ancient  practice  of  this 
Court  no  affidavit  of  service  is  necessary,  but  upon  the  re- 
turn of  the  venire  by  the  Sheriff,  the  clerk  in  Court  issues 
the  distringas  as  of  course  upon  that  return  (a).  The 
cases  in  the  Common  Pleas  are  principally  proceedings 
upon  the  statute;  but  in  this  Court  the  plaintiff  at  his  elec- 
tion may  proceed  upon  the  statute  or  according  to  the  an- 
cient practice  by  venire  and  distringas  to  compel  an 
appearance.  Nicholson  v.  Boumass  (6),  Macmurdo  v. 
Birch  (c),  Brier  v.  Lahsdown(d),  West  v.  Da  It  on  (e), 
Petty  v.  Smith  (/).  The  case  of  Caulin  v.  Lawley(g), 
may,  at  first  sight,  appear  to  be  an  authority  in  favour  of 
the  defendant;  but  that  must  have  been  a  proceeding  un- 
der the  statute,   otherwise  no  affidavit  of  service  would 

(a)  1  Tidd,  185.  (c)  Forr.  29. 

(6)  3  Price,  263.  (/)  2  Y.  &  J.  1 11 . 

(c)  5  Price,.5'22.  (g)  2  Price,  12. 
(rf)  Bunb.  67. 

VOL.  II.  E  £ 
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Exch.  of  Pleat,  have  been  requisite.     Before  the  statute  51  Geo,  3,  c  124, 

a  service  like  the  present  was  held  to  be  sufficient  in  the 
Court  of  Common  Pleas;  Haines  v.Jokannot  (a) ,  Greaves 
v.  Stokes (6),  Gurney\*Hardenburg{c)\  particularly  where, 
as  in  this  case,  the  defendant  being  abroad  carried  on  trade 
in  this  country. 

St.  Leger,  contra. — At  the  time  this  action  was  com- 
menced, the  plaintiff  knew  that  the  defendant  had  left  the 
country  with  the  intention  of  returning;  this  mode  of  pro- 
ceeding is  therefore  most  oppressive,  and  not  entitled  to 
the  indulgent  consideration  of  the  Court.  The  case  of 
Cawlin  v.  Lawley  was  not  a  proceeding  under  the  statute, 
but  according  to  the  ancient  practice  of  the  Court:  there 
an  affidavit  was  considered  to  be  necessary;  and  if  that 
practice  there  stated  be  correct,  the  present  proceeding 
is  irregular.    He  also  referred  to  the  note  in  5  Taunton, 

P.  71. 

G arrow,  B. — This  case  does  not  depend  upon  a  con- 
struction of  the  statute,  but  upon  a  question  of  practice 
alone,  which,  according  to  the  current  of  authorities  in  this 
Court,  is  in  favour  of  the  plaintiff. 

Hullock,  B. — The  case  to  which  allusion  has  been 
made  in  the  second  volume  of  Mr.  Price's  Reports,  is  cer- 
tainly inconsistent  with  the  current  of  authorities,  unless, 
as  it  is  suggested,  that  was  an  application  under  the  sta- 
tute, which  does  not  appear.  In  the  cases  cited,  how- 
ever, from  Bunbury  and  Forrest,  the  service,  as  in  the 
present  instance,  was  at  the  dwelling-house  only,  which 
species  of  service  was,  in  a  case  lately  before  this  Court, 
upheld  (J).  The  practice,  therefore,  favours  the  regularity 
of  these  proceedings,  and  the  rule  must  be  discharged. 

(a)  1  B.  &  P.  200.  (c)  Id.  487. 

(b)  1  Taunt  485.  (cf)  2  Y.  &  J.  111.  ' 
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Vaughan,  B.,  was  of  the  same  opinion,  and  the  rule  Bxch.  ©/  Pleat, 

was  1828« 

Discharged. 


BOTTRELL  0.  SUMMERS.  Wednesday, 

__  June  11M. 

JLf  EBT  on  simple  contract  for  land  &c,  bargained  and  a  deed  of  con- 
sold.  Plea— Nil  debet.  The  plaintiff  sought  to  recover  Sg'th^it 
the  sum  of  40/.,  alleged  by  the  plaintiff  to  be  due  to  had  been  agreed 

'  °  J  r  that  1400/.,  part 

him  from  the  defendant  as  the  balance  of  a  sum  of  of  the  purchaae- 
18602.,  being  the  purchase-money  of  a  dwelling-house  be°^afdto^be 
and  land,  with  the  appurtenances.     In  answer  to.  the  ««**■«««<>* 

rr  the  premises, 

plaintiff's  case,  the  defendant  produced  in  evidence  the  and  that  the 
conveyance  of  the  premises  from  the  plaintiff  to  the  de-  purchase-money 
fendant,  which,  amongst  other  things,  contained  the  mat-  ^totill^ 
ter  following: — "  And  whereas,  the  said  Edward  BottreU  <*****•  witness- 

ed,  that  in  con- 
hath  contracted  and  agreed  with  the  said  Thomas  Sum*  sideration  of  the 

mere  for  the  sale  to  him  of  the  messuage  or  tenement,  out-  ^  °0  the  mort. 

buildings,  lands  and  premises  hereinafter  particularly  de-  j^?6!.*1  °!1?c" 

scribed  and  limited,  appointed,  granted,  and  released,  or  and  delivery  of 

otherwise  assured,  or  intended  so  to  be,  at  or  for  the  price  ceipt  whereof  the 

or  sum  of  1860/.    And  whereas  it  hath  been  agreed,  that  EJJJggJ^ 

the  sum  of  1400/.,  part  of  the  said  purchase-money  or  sum  and  *•»  tbe 

mortgage— mo— 

of  1860/.,  shall  be  paid  to  the  said  Jacob  Childe  Smith  in  ney  and  every 
full  discharge  of  his  said  residue  of  the  said  mortgage  q^uted^du". 
debt,  and  that  in  consideration  thereof,  he  the  said  Jacob  charged  the  yen- 

'  dor  and  purchas- 

Ckilde  Smith  shall  join  in  these  presents,  for  the  purpose  er,  and  also  in 
of  surrendering  the  said  term  of  five  hundred  years,  so  far  the  said  sum  of 
as  relates  to  the  said  messuage  or  tenement,  out-buildings,  ^fo^w^ 
land  and  premises  hereinafter  particularly  described  and  mentioned,  the 

,..,.,  iji  j  •  3i  receipt  whereof 

limited,  appointed,  granted,  and  released,  or  intended  so  andaisothepay* 
to  be,  in  manner  hereinafter  expressed  and  declared ;  and  mortg^mo- 
that  the  8um  of  460/..  the  residue  of  the  said  purchase-mo-  n*Y>  "^na ln 

.  *  the  whole  the 

sum  of  18601, 
the  vendor  thereby  acknowledged  and  from  the  same  and  every  part  thereof  acquitted,  released, 
and  discharged  the  purchaser,  &c: — Held,  Faughan,  B.,  dissentiente,  to  be  no  estoppel  upon  the 
vendor,  the  release  by  the  words  "  as  before  mentioned,"  &c.  referring  to  and  being  qualified  by  the 
recital,  which  stated  an  agreement  to  pay  the  4602.  and  not  an  actual  payment 

EE2 
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Exch.  of  puat,  ney,  shall  be  paid  to  the  said  Edward  BottreU.     Now 
1828  r  . 

~  *  >     this  indenture  witnesseth,  that  in  pursuance  of  the  said 

Bottrell      agreement  in  this  behalf,  and  for  and  in  consideration  of 
Summers,      the  sum  of  1400/.  of  lawful  money  of  Great  Britain  to  the 
said  Jacob  Ckilde  Smith,  at  or  immediately  before  the 
sealing  and  delivery  of  these  presents,  in  hand  well  and 
truly  paid  by  the  said  Thomas  Summers,  at  the  request 
and  by  the  direction  of  the  said  Edward  Bottrell,  testi- 
fied by  his  being  a  party  to  and  executing  these  presents, 
the  receipt  whereof  the  said  Jacob  Childe  Smith  doth 
hereby  acknowledge,  and  doth  admit  the  same  to  be  in 
full  discharge  of  all  monies  due  and  owing  to  him  upon 
his  said  recited  security,  and  of  and  from  the  whole  of  the 
said  mortgage  debt  and  sum  of  $4001.  and  the  interest 
thereof  and  every  part  thereof,  doth  acquit,  release,  and 
discharge  the  said  Edward  BottreU,  his  heirs,  executors, 
and  administrators,  and  also  the  said  Thomas  Summers, 
his  executors,  and  administrators  for.  ever  by  these  pre- 
sents; and  also,  in  consideration  of  the  said  sum  of  460/.  by 
the  said  Thomas  Summers  paid  to  the  said  Edward  Bot- 
trell as  before  mentioned,  the  receipt  whereof,  and  also  the 
payment  of  the  sum  of  1400/.  to  the  said  Jacob  Childe 
Smith  in  manner  aforesaid,  making  together  the  sum  of 
1860/.,    he  the  said  Edward  Bottrell  doth  hereby  ac- 
knowledge, and  of  and  from  the  same  and  every  part 
thereof  doth  acquit,  release,  and  discharge  the  said  Tho- 
mas Summers,  his  heirs,  executors,  administrators,  and  as- 
signs for  ever  by  these  presents;"  &c.     There  was  also  in- 
dorsed on  the  deed  a  receipt  by  the  plaintiff,  dated  the 
3rd  March,  1827,  for  the  full  sum  of  1860/.,  composed  of 
the  two  sums  mentioned  in  the  conveyance.     Upon  this 
evidence,  Vaughan,  B.,  before  whom  the  cause  was  tried 
at  the  Spring  Assizes,  1827,  for  the  county  of  Salop,  non- 
suited the  plaintiff. 

In  Easter  Term,  Taunton  obtained  a  rule  calling  upon 


TRINITY  TfcRM,  9  GEO.  IY.  409 

the  defendant  to  shew  cause  why  the  nonsuit  should  not  £**.  of  Pleas, 

1828 

be  set  aside,  and  a  new  trial  had,  upon  the  authority  of  * 

Lampon  v.  Corke(a)i  and  now,  Bottrell 

V. 
SUMMIRI. 

Campbell,  and  Ludlow,  Serjeant,  shewed  cause. — In 
Lampon  v.  Corke,  the  case  relied  upon  by  the  plaintiff, 
it  was  well  understood  that  the  money  had  not  been  paid. 
There  a  promissory  note  had  been  given  for  the  balance, 
but  here  the  deed  was  executed  in  the  conviction  that 
the  money,  had  been  paid  in  full.  This  view  of  the  sub- 
ject is  borne  out  by  the  fair  construction  of  the  deed.  If 
then  the  fair  inference  arising  from  the  deed  be  that  the 
money  was  received  in  full,  the  rule  of  law  is  clear  that 
this,  being  an  instrument  under  seal,  is  a  complete  bar  to 
the  action ;  and  if  fraud  or  mistake  exist,  the  plaintiff's  only 
remedy  is  in  equity.  Baker  v.  Dewey  {b\  Rowntree  v. 
Jacob  (c),  Co.  Ldtt.  512.  Looking  to  the  four  comers  of 
this  instrument,  can  it  be  doubted  that  the  full  sum  was 
paid  down,  and  that  the  deed  was  executed  upon  the  pay- 
ment of  the  money:  no  language  can  convey  more  expres- 
sively the  nature  of  such  a  transaction.  Lampon  v.  Corke, 
if  it  be  law,  stands  alone  as  an  authority  that  the  release  is 
no  bar,  where,  from  the  instrument,  it  appears,  that  the 
money  was  not  paid  down;  but  there  is  no  authority  ap- 
plicable to  a  case  like  the  present,  where  the  fair  inference 
of  the  instrument  is,  that  the  whole  money  was  paid.  In  that 
case  a  security  had  been  given  for  the  payment  of  the  mo- 
ney at  a  future  day,  the  existence  of  which  fact  was  a 
strong  temptation  to  induce  the  Court  to  put  a  construc- 
tion upon  the  deed  consistent  with  the  justice  of  the  case, 
which  but  for  the  existence  of  that  fact  they  might  not 
have  done.  -  But  the  words  of  that  instrument  are  dissimi- 
lar from  those  of  the  present.  There  the  receipt  had  re- 
ference to  the  payment  of  10*.;  here  it  can  refer  to  no 


(a)  1  D.  &  R.  211 ;  1  B.  &  A.  (6)  1  B.  &  C.  704. 

606.  (c)  2  Taunt.  141. 
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Exch.  of  pu*t,  payment  but  to  that  of  the  purchase-money.     There  the 
*  '  „     payment  of  40/.  as  thereinbefore  mentioned  referred  to  the 
Bottrell      agreement  of  the  defendant  to  pay  that  sum  to  the  plain- 
sum-em.      tiff,  without  shewing  when  or  by  what  means  that  pay- 
ment  was  to  be  made;  here  the  agreement  mentioned  in 
the  recital  refers  only  to  the  application  of  the  money,  and 
hot  to  the  payment  which  by  the  receipt  is  admitted  to 
.have  been  made  at  the  execution  of  the  conveyance. 
Upon  this  distinction  the  judgment  of  the  Court  proceed- 
ed, and  therefore,  when  examined,  that  case  does  not  ap- 
ply to  the  present. 


Taunton,  (and  Whately  was  with  him),  contra. — It 
not  be  contended  but  that,  if  a  party  give  a  general  re- 
lease, it  extends  to  all  debts ;  but  it  is  a  rule  of  law,  equally 
clear,  that  the  Court  will  not  look  beyond  the  four  corners 
of  the  instrument,  except  in  particular  cases,  of  ambiguity. 
In  Lampon  v.  Corke,  the  Court  did  not  proceed  upon  the 
extraneous  circumstances  of  that  case,  but  upon  the  conr 
struction  of  the  instrument  alone.  The  acknowledgment 
of  payment  to  the  plaintiff  in  the  present  deed,  refers  by 
the  words  "  as  before,  mentioned?  to  the  recital,  which  state* 
an  agreement  to  pay  the  money;  but  the  payment  to  the 
mortgagee  is  acknowledged  to  have  been  made  absolutely, 
before  the  execution  of  the  conveyance.  It  may  therefore 
be  read  thus:  "  in  consideration  of  the  sum  of  4602.  agreed 
as  before  mentioned  to  be  paid  to  the  plaintiff,"  If  for 
the  words  "  as  hereinbefore  mentioned,"  be  read  the 
words,  "  as  before  mentioned,"  the  instrument  in  Lampon 
v.  Corke  is  precisely  similar  to  the  present.  He  read 
the  judgment  of  the  Court  in  Lampon  v.  Corke f  and,  io 
conclusion,  submitted,  that  the  one  case  must  govern  the 
other. 

Garrow,  B. — The  question  which  has  been  discussed 
before  the  Court,  is  one  of  great  importance,  and  one  up- 
on which  I  confess  my  opinion  has  fluctuated  during  the 
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argument.    Being  obliged,  however,  to  conform  to  the  au-  fcck.  of  Pleas, 
thority  which,  from  its  similarity,  must  rule  the  present  case,  \* 

and  feeling  the  weight  of  the  reasoning  adduced  by  the      boitrell 
Lord  Chief  Justice,  I  feel  myself  compelled  to  say,  that      summers. 
this  case  should  he  further  inquired  into.     In  arriving  at 
this  conclusion,  I  do  not  invade  the  general  rule  of  law, 
that  deeds  must,  in  general,  be  construed  by  their  contents 
alone.   It  is  admitted  that,  with  respect  to  the  larger  sum, 
die  party  would  be  estopped  from  questioning  that  payment, 
because  the  instrument  contains  an  express  admission  that 
that  sum  was  paid  to  the  party  entitled  to  receive  it.    Ac- 
cording to  the  ordinary  transactions  of  mankind,  it  is  not 
at  all  improbable  that  a  deed  like  the  present  should  be 
executed,  and  still  the  money  remain  unpaid,  upon  ap 
agreement  to  pay  it  on  a  future  day.    There  is,  in  this  case, 
an  obvious  distinction  between  the  receipt  for  the  mort* 
gage  money,  and  the  balance  due  to  the  plaintiff.    The 
deed  recites  that  it  has  been  agreed  that  the  sum  of  460/. 
should  be  paid  to  the  plaintiff  by  the  defendant,  and  also 
that  1400/.  should  be  paid  to  the  mortgagee.    Now  it  is 
observable,  that  the  larger  sum  is  stated  to  have  been  ab- 
solutely paid,  but  with  respect  to  the  smaller  sum,  instead 
of  adopting  the  obvious  words,  implying  absolute  payment, 
the  consideration  for  the  release  is  in  these  words: — "  and 
also  in  consideration  of  the  said  sura  of  460/.  by  the  said 
Thomas  Summers  paid  to  the  said  Edward  Bottrell  as  be* 
lore  mentioned."    These  words  obviously  refer  to  the  re* 
cital,  by  which  it  appears,  that  the  money  was  agreed  to 
be  paid.    I  cannot  therefore  consider  these  words  as  imp- 
porting  an  actual  payment,  but  merely  an  agreement  to  pay* 
Feeling  myself  bound  by  the  authority  of  the  case  relied 
upon,  and  the  acknowledgment  of  the  payment  not  being 
absolute  and  specific,  it  does  appear  to  me  that  it  was 
competent  for  the  plaintiff,  notwithstanding  the  deed,  to 
go  into  evidence  to  shew  that  the  money  was  not  actually 
paid,  and  that  therefore  this  rule  should  be  made  abso- 
lute. 
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Exch.  of  puat,      Hullock,  B.— It  is  impossible  to  distinguish  the  pre- 
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sent  from  the  case  of  Lampon  v.Corke;  and  therefore,  in- 
asmuch as  a  contrary  decision,  upon  the  present  occasion, 
must  be  founded  upon  a  principle  incompatible  with  that 
case,  and  as  it  is  of  importance  to  presenre  an  uniformity  of 
construction,  in  questions  of  this  description,  particularly 
where  that  construction  is  calculated  to  further  the  ends 
of  justice,  I  am  of  opinion  .that  this  case  should  be  decid- 
ed upon  the  principles  which  regulated,  that,  whatever 
might  have  been  the  inclination  of  my  own  mind,  had  this 
question  now  come  for  the  first  time  before  the  Court.    I 
assume,  for  argument,  that  the  money  has  not  been  paid, 
no  matter  for  what  reason:  if  it  be  proved  to  have  been 
paid,  that  will,  upon  a  further  investigation,  dispose  of  the 
case.    There  can  be  no  doubt,  not  only  from  the  authori- 
ties to  which  reference  has  been  made,  but  from  an  uniform 
current  of  decisions  to  be  found  in  the  books,  that  a  gene- 
ral release  is  an  estoppel  in  point  of  law ;  and  that,  notwith- 
standing the  doubt  expressed  by  Lord  Mansfield,  although 
no  money  is  paid,  an  absolute  release  under  seal  will  pre- 
clude the  party  from  disputing  tbe  payment     The  ques- 
tion then  is,  whether  in  this  case  it  can  be  collected  from 
the  instrument  that  the  money  was  paid;  and  whether,  by 
the  terms  of  tbe  deed,  the  plaintiff  lias  precluded  himself 
from  disputing  the  receipt  of  it.     Before  I  advert  to  the 
language  of  the  instrument  in  question,  I  beg  to  call  the 
attention  of  the  Court  to  the  deed  in  Lampon  v.  Cor  Ice; 
for  in  my  view  of  that  case  it  is  impossible  to  distinguish 
the  one  from  the  other.   Tbe  language  of  that  instrument, 
so  far  as  concerns  the  receipt  of  the  money,  is  stronger 
than  that  of  the  present,  the  words  being,  <r  in  considera- 
tion of  the  sum  of  40/.  being  now  so  paid,  as  hereinbefore 
is  mentioned.*'     It  matters  not  how  or  by  what  means  that 
payment  was  made,  whether  by  a  promissory  note  or  other- 
wise, for  if  that  payment,  however  made,  was  part  of  the 
consideration  of  the  release,  and  the  release  was  absolute, 
it  would  have  operated  as  an  estoppel  upon  the  releasor. 
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That  deed  recited  that  the  releasor  had  done  certain  &*ch-  of  Pka*t 
things  on  a  day  certain,  he,  the  releasee,  having  then  - 

agreed  to  pay  to  the  releasor  the  sum  of  40/. ;  and  then  Bottrell 
proceeded  to  state,  that,  in  pursuance  of  such  agreement,  summeu*. 
arid  in  Consideration  of  the  sum  of  40/.  being  then  so 
paid  to  the  releasor,  as  thereinbefore  was  mentioned, 
and  also  in  consideration  of  the  sum  of  10*.  a-piece  to  T. 
L.  and  the  releasor  in  hand  well  and  truly  paid  by  the 
releasee,  immediately  before  the  execution  of  those  pre- 
sents, the  receipts  of  which  said  several  sums  of  money 
they  did  severally  and  respectively  acknowledge,  and 
from  the  same  sums  respectively,  and  every  part  thereof, 
did  thereby  severally  and  respectively  release  the  releasee, 
the  releasor  did  so  and  so.  The  argument  pressed  by  the 
learned  counsel  in  this  case  is  not  warranted  by  the  lan- 
guage of  that  deed.  It  is  said,  that  the  receipt  referred 
to  the  10*.  only,  but  it  will  be  found  to  refer  to  that  sum 
merely,  inter  alia,  by  the  words  "  of  which  said  several 
sums  of  money."  In  that  case,  Mr.  Justice  Bayley  says, 
and  I  adopt  his  construction  of  the  instrument  as  being 
the  most  applicable  to  this  case: — the  deed  "  first  recites, 
that  the  401.  had  been  agreed  to  be  paid;  the  recital 
does  not  go  on  to  say,  in  addition  to  this,  that  the  40/. 
had  been  paid;  but  when  we  come  to  the  operative 
part,  we  find  it  stated  that  in  consideration  of  the 
sum  of  40/.  being  now  so  paid  as  hereinbefore  is  men- 
tioned &c.  Now  the  words,  '  so  paid,'  and  '  as  herein- 
before is  mentioned,'  obviously  do  not  refer  to  a  new  pay- 
ment, but  to  some  former  payment  mentioned  in  the  deed ; 
then  if  we  look  back,  we  find  no  actual  payment  there 
stated,  but  only  an  agreement  to  pay.  The  words  of  the 
deed,  therefore,  are  ambiguous,  and  let  us  in  to  inquire, 
whether  there  was  an  actual  payment  or  not."  The  ground 
of  decision  in  that  case,  therefore,  was,  that  the  deed 
could  not  operate  as  an  estoppel,  because  the  words  of  the 
release  referred  only  to  an  agreement  to  pay,  and  not  to 
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Exvk,  of  PUats  an  actual  payment.    Let  us  now  look  to  the  circumstances 
.  *  v     of  this  case.     The  money  sought  to  be  recovered  is  not 

Bottrell  part  of  the  mortgage  money,  but  part  of  the  4602.  payable 
Summeri.  *°  ^e  plaintiff*  After  the  agreement  to  purchase  the  pre- 
mises, the  deed  recites  an  agreement  to  pay  the  money; 
and  the  consideration  for  the  release  is  in  these  words: — 
V  in  consideration  of  the  sum  of  460/.  by  the  defendant 
paid  to  the  plaintiff,  as  before  mentioned,"  in  effect  pre- 
cisely similar  to  the  consideration  for  the  release  in  Lob*- 
pan  v.  Corke,  the  only  difference  being  a  difference  in 
words  merely,  a  distinction  which  cannot  for  a  moment 
form  the  ground  of  a  contrary  opinion.  It  appears  to  me, 
therefore,  without  pursuing  the  discussion  further,  that  the 
two  deeds  are  precisely  similar,  and  that  we  cannot  arrive 
at  a  different  conclusion  without  proceeding  upon  a  prin- 
ciple totally  incompatible  with  that  case. 

Vaughan,  Bf — I  much  regret  that  I  feel  myself  con- 
strained to  differ  in  opinion  from  my  learned  Brothers; 
but  it  is  a  consolation  to  me  to  know,  that,  if  the  impres- 
sion which  I  have  formed  be  erroneous,  it  will  in  no  way 
influence  the  result  of  this  case.  It  would  be  no  matter 
of  surprise,  if,  at  the  trial,  I  had  formed,  upon  a  case  of 
this  description,  an  erroneous  impression,  but  I  feel  myself 
bound  to  state,  that,  after  mature  and  deliberate  considera- 
tion, 1  retain  my  original  opinion.  It  is  not  upon  the 
principles  of  law,  that  I  am  constrained  to  differ  from 
my  learned  Brothers,  but  upon  the  application  of  that 
law  to  the  particular  facts  of  this  case.  That  a  general 
release  is  an  absolute  bar  to  all  actions,  is  admitted  on  all 
bands,  and  was  so  decided  in  Dyer's  Reports  (a):  it  is  not 
therefore  upon  the  rule  itself,  but  upon  the  application  of 
the  rule,  that  any  difference  exists.  The  question  then 
is,  whether,  upon  the  face  of  this  deed,  it  appears,  that  the 

[a)   P.  367,  pi.  67. 
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money  has  been  paid.    It  has  been  assumed  in  this  case,  Exch.  of  Piea»f 
that  the  deed  imports  an  absolute  payment  of  the  larger  *  > 

sums ;  but  in  my  view  of  it,  there  is,  upon  the  face  of  the  in-      bottrell 
atrument  itself,  no  distinction  between  the  one  sum  and  the      BuMmEm. 
other.    The  terms  of  the  recital  apply  equally  to  both; 
for  it  is  agreed,  that  the  sum  of  1400/.  shall  be  paid  to 
Smith,  in  consideration  of  which,  he  is  to  surrender  his 
mortgage,  and  to  the  plaintiff  the  sum  of  460/.,  as  the 
residue  of  the  purchase  money.     The  agreement  with  re* 
epect  to  each  is  identical,  and  forms  a  member  of  the  same 
sentence.    So  far  the  agreement  is  executory  as  to  both 
gums,  and  not,  as  was  supposed,  executed  with  reference 
to  the  mortgage  money.    The  premises  being  in  mortgage, 
the  mortgagee  is  to  receive  his  money,  and  the  residue  is 
to  be  paid  to  the  vendor.    The  deed  then  proceeds,  that 
in  pursuance  of  the  agreement,  and  for  and  in  consideraf 
tion  of  the  sum  of  1/400/. ,  to  the  mortgagee,  at  or  imme- 
diately before  the  sealing  and  delivery  of  these  presents, 
in  hand  Well  and  truly  paid  by  the  defendant,  the  receipt 
whereof  the  mortgagee  doth  acknowledge,  and  of  and 
from  which  and  every  part  of  which  the  mortgagor  doth 
acquit,  release,  and  discharge  the  plaintiff  and  the  defend- 
ant;   and  also  in  consideration  of  the  said  sum  of  460/.  by 
the  defendant  paid  to  the  plaintiff,  as  before  mentioned, 
the  receipt  whereof,  and  also  the  payment  of  the  sum  of 
1,400 A  to  the  mortgagee  in  manner  aforesaid,  making  to- 
gether die  bum  of  1,860/.,  the  plaintiff  doth  acknowledge^ 
and  of  and  from  the  same,  and  every  part  thereof,  doth  acquit, 
release,. and  discharge  the  defendant    It  is  admitted,  that 
this  part  of  the  deed  would,  if  taken  by  itself,  operate  a* 
an  estoppel.    Now  I  am  at  a  loss  to  conceive  a  mode  in 
which  the  receipt  of  both  sums  could  be  more  fully  and 
explicitly  stated.    The  words  "  as  before  mentioned,"  toay, 
if:  they  be  construed  to  refer  to  the  agreement,  create  an 
ambiguity.    In  my  view  of  this  case,  however,  they  do  not 
refer  to  the  previous  recital,  but  only  to  the  mode  and 
time  of  payment,  stated  in  the  other  member  of  the  sen- 
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Exck.  of  PUo9,  tence,  viz.  "  in  hand  well  and  truly  paid  at  and  before  the 
v^^J./     sealing  and  delivery  of  these  presents."    This  appears  to 
botteell     me,  to  be  the  fair  and  true  construction  of  this  instrument. 
Sommem.     But  *he  instrument  does  not  stop  here,  for,  when  acknow- 
ledging the  receipt  of  460/.,  it  notices  the  payment  to  the 
mortgagee,  and  acquits  the  defendant  of  the  whole.     The 
deed  therefore  appears  to  me,  upon  the  obvious  and  gram* 
matical  construction  of  these  sentences,  plainly  to  admit 
the  receipt  of  both  sums  of  money,  and,  consequently,  to 
operate  as  an  estoppel  upon  the  plaintiff*    With  respect  to 
the  case  of  Lampon  v.  Corke,  which  has  been  referred  to, 
I  cannot  help  feeling  that  the  judgment  of  the  Court  must 
in  some  measure  have  been  influenced  by  the  admitted 
fact  of  the  money  being  still  unpaid.    But  the  reasoning 
of  the  Court  in  that  case  does  not  appear  to  <me  to  be  ap- 
plicable to  the  present.    The  Judges  thdught  that  enough 
appeared  upon  the  face  of  that  instrument,  to  shew  that 
the  whole  transaction  was  in  fieri,  but  feeling  the  difficulty 
which  the  receipt  presented  to  their  arriving  at  the  mani- 
fest justice  of  the  case,  they  drew  a  distinction  between 
the  nominal  and  real  consideration  for  the  deed,  and  re- 
ferred the  receipt  to  the  former  only.    Looking  to  the 
whole  of  the  deed,  they  were  of  opinion,  that  the  40/.  was 
to  be  paid  at  a  future  day;  and  to  reconcile  that  construc- 
tion with  the  receipt,  they  referred  that  to  the  payment  of 
10*.,  to  render  the  construction  intelligible,  and  consistent 
with  the  justice  of  the  case  and  the  obvious  intention  of  the 
parties.     In  this  instrument,  however,  I  can  find  no  pay- 
ment but  the  one  in  question,  to  which  this  receipt  can  by 
possibility  refer;  and  upon  that  ground,  I  am  of  opinion 
that  the  plaintiff  is  estopped  from  disputing  it.     I  express 
this  opinion  with  great  deference ;  but  not  being  able  to 
relieve  my  mind  from  the  impression  which  it  has  taken, 
and  having  arrived  at  that  conclusion  after  much  consider- 
ation, I  am  bound  to  deliver  my  judgment  accordingly. 

Rule  absolute. 
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Erch.  of  Pitas, 
1828. 

ADAMS  V.  MeREDEW,  Thursday, 

Y  July  12th. 

JbilBEL*    The  declaration,  after  the  usual  introductory  Libel  The  de- 
averments,  stated  that  the  plaintiff  before,  &c,  was,  and  J^J|£j  *^a. 
still  is,  a  justice  of  the  peace  for  the  county  of  Warwick*  tory  arerments, 
yet  that  the  defendant- intending  to  injure  the  plaintiff,  plaintiff  wm  a 
&c,  and  to  cause  it  to  be  believed  that  he  behaved  and  ^^  tehat 
conducted  himself  in  his  said  office  as  such  justice  of  the  ^hJJJJ^J^ 
peace,  in  a  cortupf  and  improper  maimer,  on  &c,  at  &c.,  as  such  justice, 
falsely  &c,  did  print  and  publish  of  and  concerning  the  lowing:— "The 
plaintiff,  and  of  and  concerning  and  relating  to  him  as  such  ^trate^rwfd. 
justice  of  the  peace,  purporting  to  be  an  address  from  a  ins witMn  °«* 
churchman  to  the  petitfeaers  to  Parliament  for  opening  c.  ^.esquire, 
the  jurisdiction  of  the  city  of  Coventry  to  the  magistrates  p^tifffand  F. 
of  the  county  of  Warwick,  Ate  false,  scandalous,  malicious,  2hc£  ebJS  t 
defamatory  and  libellous  matter  following,  of  and  concern-  reside  abroad; 
ing  the  plaintiff,  and  of  and  concerning  him  as  such  jus-  (meaning  the 
tice  of  the  peace,  that  is  to  say!*— "  The  other  two  ma-  SSJSJn  J?  the 
gistrates    residing  within  ottr-  county  are  H.C.  Adams,  finance  commit- 

°  .  ^  J  tee  of  the  coun- 

£sq.  (meaning  the  plaintiff),  apd  F.  ©.,  Esq., ftfhe  latter  tyofjr.,and~ 
of  whom  is  gone  to  reside  abroad?  ap  to  Mr.  Adams,  counts  contain- 
(meaning  the  plaintiff),  he  is  chairman  of  the  finance  com-  ^Sa^S  of  up' 
mktee  of  the  county  of  Warwick,  and  has  audited  ac-  12,000/.,  for  the 

nominal  purpose 

counts  containing  items  of  upwards  of  12,000/.  for  the  no*  of  furnishing 
minal  purpose  of  furnishing  lodgings,  plate,'  &c.  for  the  fteffofthe    *' 
Judges;  but  which  expenditure  in  reality  was  to  find  ac-  J^^,>  but  d^ 
cgnunodation  for  the  magistrates,  as  the  Sheriff  always  ture  in  reality 
found  the  Judges  suitable  lodgings,  without  putting  the  commodation 
county  to  any  expense;"  thereby  then  and  there  meaning  ^^^the" 
that  the  plaintiff  had  conducted  himself  corruptly,  unduly,  Sheriff  always 
and  improperly  in  his  office  of  justice  of  the  peace*    The  suitable  lodgings, 
second  count  contained  the  same  libel,  with  an  innuendo  the  ^uni^to g 

any  expense ; " 
thereby  mean- 
ing that  the  said  plaintiff  had  conducted  himself  corruptly,  unduly,  and  improperly,  in  his  office  of 
justice  of  the  peace.  After  verdict  the  judgment  was  arrested,  the  publication  not  being  libellous  per 
se,  and  the  declaration  containing  no  prefatory  averment  connected  with  the  publication,  to  support 
the  innuendo. 
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Exch.  qfPUat.    that  the  defendant  thereby  meant,  "  that  the  plaintiff  in 
'     his  said  office  of  justice  of  the  peace  as  aforesaid,  had  be- 
Adams        haved  and  conducted  himself  in  an  improper  manner,  and 
Mersdew.     contrary  to  his  duty  as  such  justice  and  chairman  as  afore- 
said."   Plea — not  guilty,  with  a  justification  that  the  libel 
was  true. 

At  the  trifcl,  which  took  place  before  Lord  Tettferden, 
C.  J.,  at  the  Assizes  for  the  county  of  Warwick ,  the  jury 
found  a  verdict  for  the  plaintiff;  and  in  the  Easter  Term 
following,  Reader  obtained  a  rule  to  shew  cause  why  die 
judgment  upon  that  verdict  should  not  be  arrested; 
against  which, 

Clarke,  Denman,  C.  S.,  and  Hill,  shewed  cause.  After 
verdict  the  record  is  sufficient  to  sustain  the  judgment.  It 
is  not  necessary  to  contend  that  the  declaration  would  be 
good  upon  demurrer,  for  an  omission  in  statement  which  does 
not  dispense  with  proof,  is  cured  by  the  verdict.  The  true 
test  by  which  the  validity  of  this  declaration  can  alone  be 
tried,  is,  whether  the  plaintiff  was  or  was  not  bound,  by 
the  allegations  contained  in  it,  to  prove  at  the  trial  that 
the  publication  was  libellous  upon  him  in  his  character  of 
justice  of  the  peace;  for  the  certainty  required  in  declare* 
tions  is,  to  apprise  the  defendant  of  what  he  has  to  defend. 
Now  this  declaration  does  contain  express  averments 
which  render  it  incumbent  upon  the  plaintiff  to  prove  that 
he  was  a  magistrate,  and  that  the  publication  was  a  libel 
upon  him  in  that  character.  The  effect  of  the  libel  was  a 
consideration  for  the  Jury,  and  cannot  be  entertained  up- 
on this  application;  for  the  Court  cannot  speculate  upon 
the  meaning  of  a  libel  which  the  jury  have  found.  It  is 
true  that  the  declaration  is  not  assisted  by  the  innuendo, 
but  no  innuendo  is  necessary.  In  Hitchins  v.  Stevens  (a), 
the  bargainee  of  a  reversion  brought  an  action  of  debt  for 

{a)  T.  Rayra.  487;  2  Show.  234. 
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rent,  but  alleged  no  attornment!  and  upon  nil  debet  pleaded,   Exch.  of  Pleas, 
the  plaintiff  bad  a  verdict:  it  was  moved  in  arrest  of  judg-        1828. 
ment,  because  the  plaintiff  had  set  forth  no  title  to  the        Adams 
rent,  as  he  had  none  withbut  attornment;  but  the  rule      w    "* 
was  discharged,  on  the  ground  that  in  any  case,  where  any 
thing  is  omitted  in  a  declaration,  though  it  be  matter  of 
substance,  if  it  be  such  as,  without  proving  it  at  the  trial, 
the  plaintiff  could  not  have  recovered  a  verdict,  and  there 
be  a  verdict  for  him,  such  omission  shall  not  arrest  the 
judgment.    In  Buxinden  v.  Sharp  (a),  the  plaintiff  declar- 
ed that  the.  defendant  kept  a  bull  that  used  to  run  at  men, 
but  did  not  say  sciens  or  scienter ,•  &c. ;   this  was  held 
nought  after  verdict,  for  the  action  lies  not  unless  the  mas- 
ter knows  of  this  quality,  and  the  Court  cannot  intend  it  was 
proved  at  the  trial,  for  the  plaintiff  cannot  prove  more  than 
if  in  his  declaration.     To  try  the  present  declaration  by 
this  test,  it  contains  three  averments :  that  the  plaintiff  was 
a  justice  of  the  peace;  that  the  publication  was  of  him 
in  that  character,  and  libellous  upon  him  as  a  justice.    In 
Weston  v.  Mason  (6),  which  was  an  action  on  a  bond, 
against  the  sureties  of  a  sheriff's  bailiff,  it  was  moved  in 
arrest  of  judgment,  after  verdict  for  the  plaintiff,  because 
the  condition  of  the  bond  was  for  the  due  execution  by 
the  bailiff  of  his  office  within  a  particular  district,  and  it 
did  not  appear  that  the  warrant  was  directed  to  him  as 
bailiff  of  that  district;  but  the  Court  said,  that,  after  ver- 
dict, every  thing  necessary  to  support  the  action  must  be 
supposed  to  have  been  proved ;  and,  the  question  arising 
in  arrest  of  judgment  and  not  on  demurrer,  it  was  suffi- 
cient that  it  did  not  appear  that  the  warrant  was  not  direct- 
ed to  him  as  bailiff  of  the  hundred.     And  Mr.  Justice 
Yates  added,  that  a  verdict  will  aid  a  title  defectively  set 
forth,  though  not  a  total  defect  of  title;  or,  in  other  words, 
if  a  cause  of  action  appear  upon  the  declaration,  though 

(a)  2  Salk.  662.  *  (b)  3  Burr.  1725. 
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Exch.  of  Pleat,  imperfectly  stated,  it  will  be  aided  by  verdict.     Again,  in 
'  „     Frederick  v.  Lookup  (a),  in  a  qui  tarn  action,  on  the  sta- 
adams        tute  of  Anne,  for  gaming,  the  plaintiff  sued  on  behalf  of  him- 
Meredew.     se^  an<i  *he  poor  of  the  parish  of  St.  Paul,  Coveni  Gar- 
den,  and  after  verdict  for  the  plaintiff,  it  was  objected  in 
arrest  of  judgment,  that  it  was  not  alleged  that  the  offence 
was  committed  in  that  parish,  but  merely  "  at  Westminster 
aforesaid,"  to  which  it  was  answered,  that  it  must  have 
*  .         been  proved  at  the  trial,  that  the  offence  was  committed 
in  the  parish,  the  jury  having  found  that  the  defendant 
owed  to  the  poor  of  that  parish;  and  the  Court,  being  satis- 
fied with  that  answer,  discharged  the  rule.    So,  in  Amery 
v.  Hoole(b)ta,  declaration  that  the  defendant  used  a  gun, 
being  an  engine  to  kill  and  destroy  game,  without  averring 
that  it  was  used  for  that  purpose,  was  holden  good  after 
verdict;   for  a  verdict  will  cure  ambiguity,  although  it 
will  not  aid  a  case  where  the  gist  of  the  action  is  omitted* 
In  Rushton  v.  AspinoU{c)f  in  an  action  against  the  indor- 
ser  of  a  bill  of  exchange,  the  judgment  was  arrested,  be- 
cause the  declaration  did  not  allege  a  demand  and  refusal 
by  the  acceptor  on  the  day  the  note  was  payable,  or  no- 
tice to  the  indorser  of  the  acceptors  refusal.    Lord  Mans- 
field  in  that  case  said,  where  the  plaintiff  has  stated  his 
title  or  ground  of  action  defectively  or  inaccurately,  be- 
cause to  entitle  him  to  recover  all  the  circumstances  ne- 
cessary, in  form  or  substance,  to  complete  the  title  so  im- 
perfectly stated,  must  be  proved  at  the  trial,  it  is  a  fair 
presumption,  after  verdict,  that  they  were  proved;  but 
where  the  plaintiff  totally  omits  to  state  his  title  or  cause 
of  action,  it  need  not  be  proved  at  the  trial,  and  therefore 
there  is  no  room  for  presumption.     The  same  learned 
Judge,  in  the  case  of  Spiers  v.  Parker  (d),  which  was  an 
action  of  debt  on  the  statute  19  Geo.  2,  c.  30,  against  the 

(a)  4  Burr.  2020.  (c)  Dougl.  654. 

(b)  Covvp.  825.  (</)  1  T.  Jt.  413. 
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captain  of  the  Diamond  ship  of  war,  for  impressing  mariners  Exch.  of  Pleat, 
out  of  the  Minerva,  and  in  which  the  declaration  averred  ^ 

that  the  mariners  had  not  deserted  from  the  Diamond,  (up-  Adams 
on  a  motion  in  arrest  of  judgment,  because  it  was  not  merbdkw. 
averred  that  the  mariners  had  not  deserted  from  any  of 
his  Majesty's  ships  of  war),  observed  as  to  this  being  after 
verdict,  it  is  only  necessary  to  prove  at  the  trial  what  is 
alleged  in  the  declaration,  and  here  it  is  only  alleged, 
that  these  mariners  had  not  deserted  from  the  Diamond;  A 
therefore  we  cannot  presume  that  in  this  case  it  was  prov- 
ed that  these  men  had  not  deserted  from  any  of  his  Ma- 
jesty's ships.  Again,  in  Jackson  v.  Bensted  (a),  the  plain- 
tiff declared  as  reversioner  for  an  injury  done  to  his  rever- 
sion, but  did  not  allege  it  to  have  been  done  to  the  dam- 
age of  his  reversion,  nor  did  he  state  an  injury  of  such  a 
permanent  nature  as  to  be  necessarily  injurious  to  his  re- 
version; upon  a  motion  in  arrest  of  judgment  Lord  Ellen- 
borough  said,  where  a  matter  is  so  essentially  necessary  to 
be  proved,  that,  had  it  not  been  given  in  evidence,  the  Jury 
could  not  have  given  such  a  verdict,  there  the  want  of  stat- 
ing that  matter  in  express  terms  in  a  declaration,  provided  it 
contains  terms  sufficiently  general  to  comprehend  it  in  fair 
and  reasonable  intendment,  will  be  cured  by  verdict. 
These  authorities  (6)  clearly  establish  that,  after  verdict, 
this  declaration  is  sufficient,  whatever  objection  it  might 
have  been  open  to  upon  demurrer.  The  case  of  Gold- 
stein v.  Foss  (c),  fortifies  this  argument,  for  there  the  con- 
nection between  the  introductory  averment  and  the  libel  ' 
being  broken,  the  plaintiff  was  relieved  from  proof,  and 
the  declaration  was  defective. 

After  verdict  it  must  be  assumed  that  the  publication 
was  of  the  plaintiff  in  his  character  of  magistrate,  and 


(a)  lM.  &S.  234.  3  T.  R.  147. 

(6)  See  also  Jenkins  v.  Turner,  (c)  2  Y.  &  J.   146;    6BAC. 

1  Ld.  Raym.  109;  Clark  v.  King,  154. 
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£*«*.  •/  Phot,  was  libellous  of  him  in  that  character.    The  word  "  audit," 

does  not!  as  may  be  said,  import  a  mere  arithmetical  cal- 
culation, but,  according  to  the  best  interpretation,  can  only 
be  applied  to  an  accurate  examination,  and  a  final  settle- 
ment of  accounts.  In  that  sense,  it  being  the  duty  of  the 
plaintiff  to  audit  the  accounts,  the  publication  conveys  a 
grave  and  serious  charge.  Words  are  not  now  to  be  con- 
strued in  mitioti  sensu,  Woolnoth  v.  Meadows  (a),  but,  if 
the  expression  be  ambiguous,  must,  after  verdict,  be  con* 
strued  in  that  sense  which  will  support  the  finding  of  the 
Jury.  Huntingtower  v.  Gardiner  (b)t  Blixard  v.  Kel- 
ly (c).  In  this  view  of  the  case,  the  matter  stated  upon 
the  record  is  sufficient  to  maintain  the  action  without  the 
aid  of  the  innuendo,  and  therefore  the  innuendo  being  un- 
necessary, may  be  rejected  as  surplusage,  Roberts  v.  Cam' 
den  (d),  Rex  v.  Burdett  (e),  and  cannot  affect  the  validity 
of  the  declaration. 

Reader,  Goulburn,  Chitty,  and  Clinton,  in  support  of 
the  rule. — There  are  two  questions  in  this  case:j£r#f, 
whether  the  words  themselves  are  libellous ;  and  secondly, 
whether,  if  not  per  se  libellous,  they  are  so  explained  by 
apt  averment,  as  to  convert  a  publication  apparently  inno- 
cent into  a  libel  upon  the  plaintiff.  That  the  first  branch 
of  this  proposition  cannot  be  maintained,  is  obvious  from 
the  publication  itself.  The  word  audit  must  be  received 
in  its  usual  acceptation ;  and,  according  to  that  acceptation, 
it  is  no  part  of  the  duty  of  an  auditor  to  inquire  what  may 
be  the  ultimate  destination  to  which  the  money  may  be 
applied ;  with  that  he  has  no  concern:  but  it  is  even  con- 
sistent with  the  present  publication,  that  the  plaintiff  may 
himself  have  been  the  means  of  detecting  the  fallacious 


(o)  5  East,  463.  (d)  9  East,  93. 

(b)  1  B.  &  C.  301.  (e)  4  B.  &  A.  314. 

(<:)  3  D.&,  R.519;  2B.&C.283. 


TRINITY  TERM,  9  GEO.  IV*  423 

items,  for  the  publication  does  not  state  that  the  accounts  Exch.  of  piea$, 
were  allowed  by  the  plaintiff,  l  S2S ' 

It  is  one  of  the  first  principles  in  pleading  th$t  where 
a  publication  is  not  per  se  libellous,  to  be  actionable  it 
must  be  explained  by  apt  and  proper  averments,  Rex  v. 
Home  {a),  Robinson  v.  Jermyn(fi);  and  that  an  innuendo 
cannot  enlarge  the  sense  of  a  libel,  but  means  no  more 
than  "id  est"  "scilicet"  or  "  meaning/'  or  "  aforesaid,"  as 
explanatory  of  a  matter  sufficiently  expressed  before.  Thus 
in  Bar  ham  8  case  (c)f  where  the  plaintiff  declared  that  the 
defendant  said  of  him  "  he  has  burnt  my  barn,"  which  ex- 
pression he  explained  by  innuendo  to  mean  "his  barn 
full  of  corn,"  after  verdict  the  judgment  was  arrested,  be- 
cause it  was  not  an  explanation,  but  an  addition  to  what  had 
before  been  alleged.  So  in  Holt  v.  Scholefield  (d),  the  judg- 
ment was  arrested  because  the  words  laid  in  the  declaration 
"  Jem  Holt  has  forsworn  himself,"  which  were  explained  by 
innuendo  to  impute  wilful  and  corrupt  perjury  to  the  plain- 
tiff, were  not  in  themselves  actionable,  and  the  declaration 
contained  no  introductory  averment  with  which  the  innuen- 
do was  connected ;  nay,  though  proper  introductory  aver- 
ments be  stated,  the  publication  must  be  connected  with 
them  by  colloquium,  and  for  that  purpose  the  innuendo 
alone  is  not  sufficient.  Hawkes  v.  Hawkey  (e),  Goldstein  v. 
Fos8.  Where  the  innuendo  materially  enlarges  the  sense 
of  the  words,  it  will  vitiate  the  declaration.  Hawkes  v. 
Hawkey,  Rex  v.  Alderton  (/),  Smith  v.  Carey  (g).  Al- 
though, where  the  innuendo  is  superfluous,  and  the  cause  of 
action  is  complete  without  it,  as  in  the  cases  referred  to, 
or  is  insensible  and  repugnant,  it  may  be  rejected  as  sur- 
plusage. The  present  case  ranges  itself  within  the  former 
rule,  for  this  innuendo  materially  enlarges  the  sense  of 

(a)  Cowp.  683.  (e)  8  East,  427. 

(6)  1  Price,  11.  (/)  Say.  280. 

(c)  4  Rep.  20.  (g)  3  Campb.  461. 

(d)  6T.  R.  691. 
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Arc*,  of  PU<u,  the  publication,  which  does  not  charge  that  the  plaintiff  au- 
v  *  ^  dited  the  accounts  in  his  character  of  magistrate.  It  is  said, 
howerer,  that,  after  verdict,  if  the  publication  may  by  any 
construction  import  a  libel,  that  construction  must  be  in- 
ferred to  support  the  finding  of  the  Jury.  The  cases  cited 
upon  this  part  of  the  question,  do  not  apply  to  actions  for 
libel:  it  is  not  complained  that  the  cause  of  action  is  de- 
fectively stated,  but  that  the  title  is  upon  the  record  de- 
fective* It  is  true  that  words  are  not  now,  as  formerly,  to 
be  construed  in  mitiori  sensu,  but  where  the  words  may 
or  may  not  import  a  libel,  it  is  the  duty  of  the  plaintiff  to 
frame  his  record  in  such  a  manner  as  to  shew  that  they  were 
used  in  a  libellous  sense,  Morris  v.  Longdate  (a),  and  it  is 
the  province  of  the  Court,  even  after  verdict,  to  see  that 
the  finding  of  the  Jury  is  consistent  with  the  record. 

Cur.  adv.  vuti. 

Alexander,  L.  C.  B.,  now  delivered  the  judgment  of 
the  Court. — The  rule  in  this  case  was  granted  upon  the 
suggestion  that  the  words  of  the  publication  described  in 
the  declaration,  were  not,  upon  the  face  of  them,  libellous 
and  actionable;  and  that  the  declaration  did  not  contain 
sufficient  averments  to  convert  those  apparently  innocent 
words  into  matter  libellous  and  actionable.  In  this  opin- 
ion, the  three  Judges  before  whom  this  case  was  argued, 
(Mr.  Baron  HuUock  being  absent  from  indisposition),  con- 
cur. 

The  first  branch  of  this  proposition  is  too  clear  to  ad- 
mit of  argument,  viz.  that  the  words  of  the  publication  re- 
cited in  the  declaration,  are  not  per  se  actionable.  It  is 
not  actionable  to  say  of  a  man  that  he  is  chairman  of  a  fi- 
nance committee,  nor  is  it  actionable  to  say  that  he  has 
audited  accounts  containing  items  to  a  large  amount,  no- 

(«)  2  B.  &  P.  284. 
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minally  to  furnish  lodgings  for  the  Judges,  but  in  reality  Exch  of  pu<u, 
for  the  accommodation  of  the  magistrates.  He  may  have 
audited  these  accounts  without  allowing  the  objectionable 
items  contained  in  them,  or  if  he  did  allow  them,  it  may 
have  been  his  duty  to  do  so,  in  consequence  of  the  expen- 
diture haying  been  under  orders  emanating  from  persons 
having  authority  to  issue  such  orders.  The  supposed  li- 
bel is  not  therefore  upon  the  face  of  it  actionable. 

What  is  required  in  a  declaration  under  such  circum- 
stances, is  to  be  collected  from  many  cases,  amongst  which 
the  case  of  The  King  v.  Home  stands  distinguished.  In 
that  case  Lord  Chief  Justice  De  Grey  expresses  himself 
as  follows :  in  the  case  of  a  libel,  which  does  not  in  itself 
contain  the  crime  without  some  extrinsic  aid,  it  is  neces- 
sary that  it  should  be  put  upon  the  record,  by  way  of  intro- 
duction, if  it  is  new  matter,  or  by  way  of  innuendo,  if  it  is 
only  matter  of  explanation.  For  an  innuendo  means  no 
more  than  the  words  "  id  est"  "scilicet"  or  "  meaning/9  or 
"  aforesaid,"  as  explanatory  of  a  subject  matter  sufficiently 
expressed  before,  as  such  an  one, "  meaning  the  defendant," 
or  such  a  subject,  "  meaning  the  subject  in  question."  It 
would  be  a  waste  of  time  to  refer  to  the  numerous  other 
cases,  both  ancient  and  subsequent  to  this,  in  which  the 
same  proposition  is  to  be  found,  and  by  which  it  is  esta- 
blished. When  we  inquire  what  the  circumstances  aver- 
red in  this  declaration  are,  we  merely  find  an  averment 
that  the  plaintiff  was  a  justice  of  the  peace,  and  that  the 
publication  in  question  was  printed  and  published  of  and 
concerning,  and  relating  to  the  plaintiff  as  such  justice  of 
the  peace.  His  merely  being  a  justice  of  the  peace,  does 
not,  by  means  of  any  averment  in  this  declaration,  render 
it  an  offence  in  him  to  have  audited  accounts  containing  the 
items  alluded  to.  Whether  the  real  facts  of  the  case  would 
have  warranted  an  averment,  which,  connected  with  the 
libel,  and  properly  explained  by  innuendoes,  would  have 
mads  this  publication  a  libel,  need  not  here  be  inquired  into. 
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Etch,  of  Pleat, 
1828. 


It  is  enough  to  say  that  no  such  averment  is  to  be  found 
in  this  declaration. 

It  was  very  strongly  and  ably  argued,  that  all  the  defi- 
ciencies in  this  declaration  were  cured  by  the  verdict;  that 
although  the  objections  might  have  been  available  upon 
demurrer,  after  verdict  they  were  not  tenable ;  and  that 
every  thing  necessary  to  support  the  verdict  should  be 
presumed  to  have  been  proved  at  the  trial,  without  which 
the  Judge  would  not  have  directed,  and  the  Jury  would 
not  have  found,  the  verdict  in  favour  of  the  plaintiff.  In 
support  of  this  proposition  many  cases  were  cited.  The 
distinction  upon  this  subject  is  between  a  title  defectively 
stated,  and  a  defective  title,  and  the  result  of  these  cases 
is  stated,  and  accurately  stated,  by  Mr.  Serjeant  Williams, 
in  his  notes  to  Saunders9  Reports,  page  228 e: — "If  the 
plaintiff  either  states  a  defective  title,  or  totally  omits  to 
state  any  title  or  cause  of  action,  a  verdict  will  not  cure  such 
defects,  either  by  the  common  law,  or  by  the  statute  of 
jeofails;  for  the  plaintiff  need  not  prove  more  than  what 
is  expressly  stated  in  the  declaration,  or  is  necessarily  im- 
plied from  those  facts  which  are  stated."  The  Court  is 
of  opinion,  that  here  the  statement  is  of  a  defective  title. 
The  argument,  as  it  was  urged  upon  this  head,  would  go 
the  length  of  proving  that  no  judgment,  founded  upon  a 
verdict,  could  ever  be  arrested.  We  think  that  the  rule 
ought  to  be  made  absolute. 

Rule  absolute. 


Mathews  v.  Smith. 


Tuesday, 
June  17M. 

Where  a  witness  ASSUMPSIT  for  good s  sold  and  delivered,  and  upon 

is  entitled  to  a  .      . %       .  .   .     .  —  .   .  * 

distributive         &n  account  stated  with  the  plaintiff  as  surviving  partner 

share  of  an  in- 
testate's estate, 

a  release  to  the  administrator  of  the  intestate,  of  all  demands,  &c.  from  the  beginning  of  the  world 
up  to  the  time  of  executing  the  release,  will  not  render  him  a  competent  witness  in  an  action  at  the 
suit  of  the  administrator  against  a  debtor  of  the  intestate. 

The  Court  will  not  permit  a  nonsuit  to  be  entered  upon  a  valid  legal  objection  taken  at  the  trial, 
but  not  reserved  by  the  Judge  who  tried  the  cause. 
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of  John  Mathews,  deceased.     Plea — -Non  assumpsit,  and    Exek.  of  Pleat 
the  statute  of  limitations.  .    1 828, 

At  the  trial,  which  took  place  before  Park,  J.,  at  the 
Spring  Assizes  for  the  county  of  Berks,  the  plaintiff  re- 
lied upon  the  count  for  the  account  stated,  to  prove  which 
Richard  Mathews,  the  brother  of  the  deceased,  who  died 
intestate,  and  to  whom  the  plaintiff  was  administrator,  was 
called.  The  competency  of  this  witness  was  objected  to, 
upon  the  ground  that  he  was  interested  in  the  distribu- 
tion of  the  intestate's  effects,  and  that  although  the  right 
of  action  survived  at  law  to  the  plaintiff,  as  surviving 
partner,  the  interest  of  the  deceased  would  be  distri- 
butable amongst  his  next  of  kin ;  upon  this  objection  be- 
ing taken,  the  witness  released  to  the  plaintiff  "  all  and 
all  manner  of  action  and  actions,  cause  and  causes  of  ac- 
tions, suits,  bills,  bonds,  writings  obligatory,  debts,  dues, 
duties,  accounts,  sum  and  sums  of  money,  judgments,  execu- 
tions, extents,  quarrels,  controversies,  trespasses,  damages, 
and  demands  whatsoever,  both  in  law  and  equity,  or  other- 
wise howsoever,  which  against  the  plaintiff  as  administrator 
of  John  Mathews,  or  against  the  said  John  Mathews  de- 
ceased, or  his  estates  and  effects,  he  (the  witness)  ever 
had,  and  which  he,  his  heirs,  executors,  or  administrators, 
should  or  might  thereafter  have,  claim,  challenge,  or  de- 
mand, for,  or  by  reason  or  means  of  any  matter,  cause,  or 
thing  whatsoever,  from  the  beginning  of  the  world  unto 
the  day  of  the  date  of  the  release."  It  was  then  objected 
that  the  release  did  not  render  the  witness  competent,  be- 
cause, if  the  money  were  recovered  in  this  action,  the  right 
of  the  witness  to  his  distributive  share  would  be  a  claim 
arising  subsequent  to  the  release,  and  was  therefore  not 
comprehended  in  it.  The  learned  Judge  over-ruled  this 
objection,  and  the  plaintiff  had  a  verdict. 

Peake,  in  Easter  Term,  obtained  a  rule  to  shew  causa 
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Exch.tfPkasf   why  that  verdict  should  not  be  set  aside,  and  a  nonsuit 

entered  (a),  or  a  new  trial  had. 

Taunton,  and  Talfourd,  shewed  cause,  and  contended, 
that  the  release  was  in  terms  sufficient  to  comprehend  the 
subject  matter  of  this  action;  that  the  matter,  cause  or 
thing,  in  which  the  witness  had  a  contingent  interest,  ex- 
isted before  the  date  of  the  release,  sperate  debts  being 
assets  for  which  a  personal  representative  was  liable. 

Peake,  contra. — The  release  does  not  operate  as  an  ex- 
tinguishment of  any  right  or  claim  which  the  witness  might 
have  after  the  date  of  its  execution,  but  applies  only  to  the 
enforcement  of  a  right  then  in  existence.  The  plaintiff  was 
not  at  that  time  liable  to  the  witness  in  respect  of  this 
debt,  and  the  witness  could  not  have  recovered  against 
him,  no  money  having  at  that  time  been  received.  Be- 
fore the  money  was  recovered  by  the  plaintiff,  the  right  of 
the  witness  was  uncertain,  and  could  not  therefore  be  re- 
leased in  this  form.     Hoe's  case  (6). 

Garrow,  B.— The  form  of  the  present  application  is 
for  a  nonsuit,  or  for  a  new  trial.  With  respect  to  the  for- 
mer, no  point  having  been  reserved  by  the  learned  Judge, 
that  part  of  the  rule  cannot  be  entertained ;  but  I  am  of 
opinion,  that  a  new  trial  ought  to  be  granted.  Courts  of 
law  have  at  all  times  been  extremely  cautious  in  receiving 
evidence  from  a  person  who  has  the  slightest  interest  in 
the  subject  matter  of  the  inquiry,  and  if  therefore  it  be 
shewn  that  this  witness  had  an  interest  which  he  has  not 
parted  from,  the  verdict  which  proceeded  upon  his  testi- 
mony ought  not  to  stand.   The  witness,  being  entitled  to  a 

(a)  It  appeared,  subsequently,      this  part  of  the  rule  was,  upon  that 
that  the  point  had  not  been  re-      ground,  discharged, 
served  by  the  learned  Judge,  and  (6)  5  Rep.  70  b, 
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distributive  share  of  the  intestate's  effects,  proposes  by  this   ExcKo/Pkaa, 
release  to  divest  himself  of  all  interest,  and  to  render  him- 
self  a  competent  witness,  to  enable  the  representative  of 
John  Mathews  to  recover  upon  his  testimony ;  and  it  is 
said  that  his  right,  in  respect  of  the  subject  matter  of  this 
action,  was  in  existence  when  the  release  was  executed, 
although  dependent  upon  some  future  proceeding  to  be  in- 
stituted by  the  representative.    My  opinion  is  formed 
upon  the  consideration  that  this  is  not  the  true  state  of 
the  facts.     The  witness  releases  to  the  representative  of 
John  Mathews,  and  to  his  heirs,  all  and  all  manner  of  ac- 
tions, cause  and  causes  of  actions,  suits,  bills,  bonds,  writ- 
ings obligatory,  debts,  dues,  duties,  accounts,  sum  and 
sums  of  money,  &c,  damages  and  demands  whatsoever, 
both  in  law  and  equity,  or  otherwise  howsoever,  which, 
against  that  representative  or  against  the  deceased,  the 
witness  ever  had,  or  might  thereafter  have,  claim,  chal- 
lenge or  demand,  for  or  by  reason  or  means  of  any  matter, 
cause,  or  thing,  from  the  beginning  of  the  world  unto  the 
date  of  the  release.     By  this  he  releases  all  claims  which 
he  ever  may  have  had,  or  may  have,  up  to  the  execution 
of  the  release ;  but,  in  my  opinion,  his  right,  depending 
upon  the  proceeds  of  this  action,  is  not  a  claim  existing 
at  that  time ;  and  if  it  did  not  exist  at  that  time,  it  is  not 
extinguished  by  the  release.     If  there  be  no  estate,  or  the 
estate  be  exhausted,  there  being  nothing  to  distribute, 
the  witness  can  have  no  claim  upon  the  representative; 
not  only  the  claim,  therefore,  but  the  amount  depends  en- 
tirely upon  an  uncertainty;  it  is  not  in  existence  at  the 
time,  and  cannot  by  a  release  in  this  form  be  extinguish- 
ed.    Had  the  release  comprehended  all  claims  or  de- 
mands which  the  witness  might  thereafter  have,  in  conse-l 
quence,  or  by  means,  or  by  reason  of  any  sum  or  sums  of] 
money  which  the  plaintiff  might  thereafter  obtain,  recover, 
or  receive  as  part  of  the  intestate's  estate,  it  might  have 
extinguished  his  interest;  but  I  am  clearly  of  opinion,  that 
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Exch.  of  Pleas,   the  release  in  its  present  form  is  insufficient,  and  that 
1 828.        tnerefore  the  witness  was  incompetent. 


Mathews 

v. 

Smith. 


Vaughan,  B. — I  am  of  the  same  opinion.  The  Court 
is  not  at  liberty  to  entertain  the  application  for  a  nonsuit, 
for  although  the  objection  was  taken  at  the  trial,  it  was 
not  reserved  by  the  learned  Judge.  Upon  this  point  the 
practice  has  been  uniform  in  all  the  Courts,  and  if  an  au-  \ 
thority  were  wanting  in  support  of  the  practice,  it  is  to  be 
found  in  the  case  of  Minchin  v.  Clement  (a). 

The  only  question  then  is,  whether  there  should  be  a 
new  trial.  I  confess  that  for  some  time  my  opinion  fluc- 
tuated upon  the  effect  of  this  release,  but  after  an  atten- 
tive consideration  of  the  argument,  it  appears  to  me  to  be 
insufficient.  The  release  is  in  very  general  terms,  but  ex- 
tends only  to  the  time  of  its  execution ;  and  although  it 
may  be  the  duty  of  the  representative  to  institute  proceed- 
ings for  the  recovery  of  debts  due  to  the  estate  of  die  de- 
ceased, until  the  money  is  received,  the  parties  entitled  to 
a  distributive  share  of  that  estate  can  have  no  claim  upon 
him.  Adverting  to  the  situation  of  these  parties,  and  to 
the  terms  of  the  release,  it  appears  to  me  that  the  witness, 
notwithstanding  the  release,  had  a  contingent  beneficial 
interest  in  the  subject  matter  of  this  action,  and  was  there- 
fore an  incompetent  witness.  The  consequence  of  this  opin- 
ion is,  that  the  rule  for  a  new  trial  must  be  made  abso- 
lute, although  the  defendant  will  derive  but  little  benefit 
from  this  decision,  for  it  is  not  difficult  to  suggest  a  mode 
by  which  this  interest  may  be  destroyed. 

(a)  1  B.  &  A.  252. 


\ 
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REVENUE  BRANCH. 


Revenue, 
1828. 


The  Attorney-General  0.  Bell.  jumttui. 

1  HIS  was  an  information  against  the  defendant  for  du-  By  the  6  Geo.  4, 
ties  of  excise  on  flint  glass,  under  the  statute  6  Geo.  4,  c.  JjJ^^'^*" 
117,  tried  before  Alexander,  L.  C.  B.,  at  the  Sittings  after  slaM  are  *«ct- 

ed  to  unstop 

Hilary  Term,  1828,  when  a  verdict  was  found  for  the  de-  their  glass  pott 

/*     j      f  at  one  and  the 

lenaant.  Kime  ^met  ftnd 

At  the  trial,  the  following  appeared  to  be  the  facts  of  ^^J^f* 
the  case: — The  defendant  was  a  manufacturer  of  glass  at  materials  of  the 
Ravenhead,  near  Saint  Helens,  in  the  county  of  Lancas-  that  journey  on 
ter.     On  Friday,  the  5th  day  of  August,  1825,  the  de-  "££«£. 
fendant,  under  a  proper  notice,  charged  a  pot,  No,  6,  t™***  evening; 

.         r  .  r  the  section  then 

amongst  others,  with  materials  for  making  flint  glass:  the  provides,  that 
pots  were  unstopped  under  a  proper  notice,  on  the  8th  of  fjven*or°that 
August,  and  gauged;  the  pot  No.  6,  was  found  to  contain  l^^^^' 
1453/6*.  weight;  the  materials  were  worked  until  the  9th  ladethemate- 
of  August,  when  they  were  reduced  to  76/6*.  weight.    On  remain  in  the 
the  8th  of  August,  a  notice  was  given  to  the  proper  offi-  Jhaii\avVceas- 
cer  of  the  excise  by  the  defendant,  of  his  intention  to  lade  ** t0  work ,out 

*  .  t     any  wares  there- 

out the  residue  of  the  materials  in  the  pot  No.  6.     This  from,  and  the 

notice  was  given  more  than  six  hours  before  the  lading  out  5f^h  J^*.1 

took  place.  On  Tuesday,  the  9th  of  August,  the  residue  of  jJj^J^J  *£ 

the  pot  No.  6,  was  laded  out  into  water  in  the  presence  of  duty  chargeable 

the  proper  officer,  having  been  previously  gauged  and  found  the  full  pot:-? 

to  contain  76/fo.  weight.  It  did  not  appear  by  the  evidence  udfa^JS  can 

whether  the  class  was  white  or  coloured.    The  defend*  on|y  teke  P,ace 

f  <.       ,  ,     ,  ,    at  the  termina- 

ant  was  a  maker  of  coloured  glass  to  a  great  extent,  and  tion  of  a  jour- 
ako  of  white  glass.     It  is  frequently  necessary  to  lade  out  Tniaded  outdur- 
coloured  glass  in  order  to  improve  the  colour.     The  pot  |g  JJjJJSSSi- 

rer  is  entitled  to 
no  deduction, 
but  is  liable  to  the  full  duty,  unless  he  shew  that  when  the  journey  It  finished,  the  uatarftalf  at 
laded  out  remained  in  specie,  or  were  put  into  another  pot,  as  an  overtaker,  ao  f)pt  the  duty  woaM 
be  paid. 


432  CASES  IN  THE  EXCHEQUER, 

RAKume,       No.  6,  was  charged  again  on  the  same  day  under  proper 
'  v     notice,  and  became  what  is  called  an  overtaken    It  did 

not  appear  whether  the  7&bs.  laded  out  into  water  were 
put  back  into  the  pot,  and  formed  part  of  the  overtaken 
Those  76/6*.  of  materials  would  be  of  no  use  to  the  de- 
fendant, unless  they  were  put  again  into  some  pot,  and 
then  they  would  be  gauged  again.  The  overtaker  was 
unstopped  again  on  the  11th  of  August,  which  was  on 
a  Thursday.  The  whole  operation  of  the  week  was  over 
before  six  o'clock  in  the  evening  of  Saturday,  the  13th  of 
November.  A  declaration  was  made,  and  the  account  found 
correct,  allowing  the  defendant  for  the  76lbs.  laded  out 
on  the  9th  of  August,  and  the  proper  comparison  was 
made  between  the  gauges  on  unstopping  and  the  work 
at  the  end  of  the  week,  and  they  were  found  to  tally. 

By  the  statute  6  Geo.  4,  c  1 17,  s.  6,  it  is  enacted  that 
all  phial  glass  which  shall  be  made  in  any  part  of  the 
united  kingdom,  shall  be  deemed  and  taken  to  be  flint 
glass,  within  the  meaning  of  this  act  and  all  other  acts  of 
Parliament  relating  to  the  revenue  of  excise,  and  shall  be 
charged  with  duty  accordingly  as  flint  glass. 

Section  8,  after  reciting  the  statutes  17  Geo.  3,  c.  39, 
s.  31,  and  51  Geo.  3,  c.  69,  s.  34,  enacts,  "That  from 
and  after  the  5th  day  of  July,  one  thousand  eight  hun- 
dred and  twenty -five,  the  same  or  so  much  of  the  said  last- 
mentioned  acts  respectively  as  are  above  recited,  shall  be 
and  are  hereby  repealed,  and  that  from  and  after  the  said 
5th  day  of  July,  one  thousand  eight  hundred  and  twenty- 
five,  all  and  every  maker  or  makers  of  flint  glass,  shall,  and 
he,  she,  or  they  is  and  are  hereby  required,  at  or  before  the 
hour  of  six  o'clock  in  the  evening  of  Saturday,  in  each 
and  every  week,  to  work  out  into  wares,  or  to  cause  and 
procure  to  be  worked  out  into  wares,  the  whole  of  the  ma- 
terials, metal,  or  other  preparations  which  at  any  time  dur- 
ing that  week  shall  have  been  fluxed  or  melted  in  any  pot 
or  pots  to  him,  her,  or  them  belonging,  for  the  purpose 
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of  making  flint  glass,  or  upon  a  notice  for  that  purpose  Revenue. 
given  by  such  maker  or  makers  of  glass  to  the  proper  offi- 
cer of  excise,  six  hours  before  he,  she,  or  they  shall  com- 
mence to  lade  out  any  part  of  such  metal,  to  lade  out  in 
the  presence  of  the  supervisor  or  officer  attending  upon 
such  notice  for  that  purpose,  the  whole  of  such  materials, 
metal,  or  other  preparations  as  aforesaid,  which  may  re- 
main in  such  pot  after  such  maker  or  makers  shall  have 
ceased  to  work  out  any  wares  therefrom ;  and  the  gauged 
weight  of  such  laded  fluxed  materials,  metal,  or  prepara- 
tions, as  taken  by  the  supervisor  or  officer,  in  the  pot,  shall 
be  deducted  from  the  weight  of  glass  for  or  in  respect  of 
which  such  maker  or  makers  shall  at  that  time  be  charge- 
able with  duty  upon  the  gauge  thereof  taken  in  the  pot 
according  to  the  provisions  of  this  act;  and  if  any  such 
maker  or  makers  of  glass  as  aforesaid  shall  neglect  or  re- 
fuse so  to  do,  he,  she,  or  they  shall  for  every  such  pot,  in 
respect  of  which  he,  she,  or  they  shall  commit  or  make 
such  neglect  or  refusal,  forfeit  the  sum  of  two  hundred 
pounds." 

Section  13,  enacts,  "  That  it  shall  not  be  lawful  for  any 
maker  or  makers  of  flint  glass  to  unstop  or  take  down  any 
stopper  from  his,  her,  or  their  pot  or  pots,  containing  any 
materials  or  metal  or  other  preparation  for  the  making  of 
flint  glass  (the  same  not  being  a  pot  cracking  or  breaking 
whilst  the  same  is  filled  with  such  materials,  metal,  or  pre- 
paration as  aforesaid)  without  giving  six  hours'  notice,  in 
such  manner  in  other  respects  as  by  the  act  required;  and 
all  such  pots  as  aforesaid  which  shall  be  charged  with  any 
such  materials,  or  metal,  or  other  preparations  as  aforesaid, 
for  any  particular  journey  or  making  of  flint  glass,  upon  such 
notice  to  unstop  the  same  or  take  down  the  stopper  there- 
of as  aforesaid  being  given,  shall  be  opened  all  together,  and 
at  one  and  the  same  time,  upon  the  attendance  of  the  offi- 
cer or  supervisor  of  excise  (if  he  can  be  present)  for  that 
purpose,  and  in  the  presence  of  such  officer  or  supervisor; 


■  .  7& 
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Revenue,       and  if,  upon  opening  such  pots  as  aforesaid,  any  pot  or 

1 828 

pots  shall  be  found  to  contain  materials,  or  metal,  or  other 
preparation  for  the  making  of  flint-glass,  then  unfit  for  the 
making  or  working  of  the  same  out  into  glass  wares,  the 
whole  of  the  pots  charged  with  such  materials,  or  metal,  or 
other  preparations  of  such  particular  journey  or  making, 
shall  be  stopped  up  again,  and  a  fresh  and  like  notice  for 
unstopping  the  same,  or  taking  down  the  stoppers  thereof, 
shall  be  given  as  aforesaid,  any  thing  in  this  or  any  other 
act  or  acts  of  Parliament  to  the  contrary  thereof  notwith- 
standing; and  if  any  maker  or  makers  of  flint-glass  shall 
commit  any  offence  against  any  of  the  regulations  afore- 
said, he,  she,  and  they,  respectively,  shall  forfeit  the  sum 
of  one  hundred  pounds. 

Section  14,  enacts,  "  That  it  shall  and  may  be  lawful  for 
any  maker  or  makers  of  flint-glass,  after  the  pots  of  any 
particular  journey  or  making  of  flint  glass  to  him,  her,  or 
them  belonging,  shall  have  been  charged,  under  a  notice 
by  him,  her,  or  them,  given  according  to  the  said  act 
passed  in  the  seventeenth  year  aforesaid,  and  after  the  ex- 
piration of  the  time  mentioned  in  such  notice,  to  fill  or 
charge  any  fresh  pot  or  pots  (commonly  called  overtaken) 
with  materials  or  metal  or  other  preparations  for  the  mak- 
ing of  flint-glass,  at  any  time  during  the  making  of  such 
journey  or  making  of  flint-glass,  upon  giving  such  a  similar 
notice  in  writing  of  his,  her,  or  their  intention  so  to  do,  ac- 
cording to  the  notice  directed  to  be  given  by  every  maker 
or  makers  of  glass  by  the  said  act  passed  in  the  seven- 
teenth year  aforesaid,  all  which  said  pot  or  pots  (common- 
ly called  overtakers)  as  aforesaid,  shall  be  opened  in  the 
same  manner  and  at  one  and  the  same  time  as  the  pots  of 
the  same  journey  or  making  for  the  making  of  flint-glass, 
are  hereinbefore  directed  to  be  opened,  and  shall  be  under 
and  subject  in  every  respect  to  the  same  penalties,  rules, 
regulations,  and  directions  as  any  other  pot  or  pots  for  the 
making  of  flint  glass ;  provided  always,  that  if  the  filling  or 
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charging  of  such  pot  or  pots  (commonly  called  overtaken)       Revenue, 
as  aforesaid,  whereof  such  notice  shall  have  been  given  as 
aforesaid,  shall  not  be  begun  pursuant  to  such  notice,  then 
and  in  every  such  case  such  notice  shall  be  void,  and  al- 
together null  and  of  no  effect  whatsoever." 

Section  15,  enacts,  "  That  where  the  metal  contained  in 
any  pot  or  pots  for  the  making  of  flint  glass  shall  become 
unfit  for  use,  or  shall  be  incapable  of  being  worked  or 
manufactured  into  wares,  the  maker  or  makers  of  glass  to 
whom  any  such  pot  or  pots  as  aforesaid  shall  belong,  shall 
give  notice  thereof  immediately  to  the  officer  of  excise  un- 
der whose  survey  he,  she,  or  they  shall  then  be,  and  such 
pot  or  pots  shall  be  thereupon  allowed  to  remain  and  con- 
tinue until  the  end  of  the  week  in  which  such  pot  or  pots 
shall  have  been  charged,  with  all  the  materials  or  metal  or 
other  preparation  for  the  making  of  flint  glass  as  aforesaid 
therein,  at  which  time  the  materials,  metal,  or  prepara- 
tions in  such  pot  or  pots  shall  be  laded  out  in  the  presence 
of  the  supervisor  or  the  officer  of  excise ;  and  if  such  su- 
pervisor or  officer  be  satisfied  that  no  alteration  has  been 
made  therein,  the  gauged  weight  of  the  fluxed  materials, 
metal,  or  other  preparations  so  laded  out  as  aforesaid,  shall 
be  deducted  from  the  weight  of  the  glass  wkh  which  such 
maker  or  makers  shall  be  chargeable  with  duty  upon  the 
gauge  thereof  taken  in  such  pot  or  pots  as  aforesaid ;  and 
if  any  maker  or  makers  of  the  glass  shall,  after  giving  such 
notice  as  aforesaid,  take  out  any  of  the  materials,  metal, 
other  preparations  as  aforesaid  from  any  such  glass  pot, 
until  the  whole  thereof  shall  be  so  laded  out  as  aforesaid, 
or  add  any  materials,  metal,  or  other  preparations  thereto, 
or  make  any  alteration  therein,  he,  she,  and  they  respec- 
tively shall,  for  every  such  offence,  forfeit  and  lose  the  sum 
of  two  hundred  pounds." 

Section  16,  enacts,  "That  if  the  fluxed  materials,  metal, 
or  other  preparations  contained  in  any  such  pot  or  pots, 
of  which  such  notice  shall  be  given  as  aforesaid,  be  colour- 
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ed  glass,  and  incapable  of  being  used  for  white  glass,  or 
otherwise  than  as  blue,  green,  or  other  coloured  glass,  it 
shall  be  lawful  for  any  such  maker  or  makers  (cm  giving  six 
hours'  notice  thereof,  and  of  such  his,  her,  or  their  inten- 
tion, to  the  surveying  officer  of  excise,  specifying  therein 
the  particular  pot  or  pots)  to  lade  out,  in  the  presence  of 
the  supervisor  or  surveying  officer,  all  such  fluxed  ma- 
terials, metal,  or  other  preparations  as  shall  be  therein  in- 
to water,  and  thereupon  to  make  such  alteration  in  such 
materials,  metal,  or  other  preparations,  as  he,  she,  or  they 
may  think  fit,  for  deepening  or  improving  the  colour  there- 
of as  aforesaid,  and  forthwith  to  recharge  such  pot  or  pots 
with  such  materials,  metal,  or  other  preparations  for  the 
making  of  such  coloured  glass  as  aforesaid  only :  and  every 
such  pot  or  pots  so  recharged  shall  be  deemed  and  shall 
be  subject  to  the  same  regulations  as  are  hereinbefore 
provided,  with  respect  to  such  pots  as  are  commonly  called 
overtaken;  and  that  when  such  pot  or  pots  shall  be  again 
unstopped,  duty  shall  be  charged  upon  the  gauged  weight 
of  all  the  fluxed  materials,  metal,  or  other  preparations 
contained  therein ;  and  every  such  maker  or  makers  shall 
be  liable  to  pay  the  duty  so  charged  as  last  aforesaid,  the 
gauged  weight  of  the  fluxed  materials,  metal,  or  other 
preparations  so  laded  out  as  aforesaid,  being  deducted  as 
aforesaid,  any  thing  herein  contained  to  the  contrary  not- 
withstanding." 

Section  1 7,  after  reciting,  that,  by  statute  32  Geo.  3,  c  40, 
s.  6,  it  is  provided,  *  That  nothing  therein  contained  shall 
extend  or  be  deemed  or  construed  to  extend  to  subject  any 
maker  or  makers  of  flint-glass  to  a  penalty  of  fifty  pounds, 
by  the  said  last-mentioned  act  imposed  upon  any  such 
maker  or  makers  of  glass  unstopping  or  taking  down  any 
stopper  from  his,  her,  or  their  pot  or  pots,  containing  any 
metal  or  preparation  for  the  making  of  flint-glass,  without 
such  notice  as  therein  mentioned,  for  or  by  reason  of  his, 
her,  or  their  unstopping  or  taking  down  any  stopper  from 
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any  such  pot  which  may  happen  to  crack  or  break  whilst  Revenue, 
the  same  is  filled  or  charged  with  any  metal,  materials,  or 
preparations,  for  the  sole  purpose  of  preventing  the  loss  of 
such  metal,  materials,  or  preparation,  or  from  any  other 
pot  or  pots  for  the  sole  purpose  of  discovering  such  bro- 
ken pot  or  pots ;  any  thing  hereinbefore  contained  to  the 
contrary  thereof  notwithstanding/  enacts,  tf"  That  such 
clause  or  proviso,  or  so  much  of  the  said  act  passed  in  the 
thirty-second  year  aforesaid  as  above  recited,  shall,  from 
and  after  the  said  5th  day  of  July,  1825,  remain  and  con- 
tinue in  force,  provided  always  that  the  metal,  material,  or 
preparation  in  such  pot,  which  may  so  happen  to  crack  or 
break  as  aforesaid,  shall  immediately  be  laded  out  by  such 
maker  or  makers  of  glass  as  aforesaid,  in  the  presence  of 
an  officer  of  excise,  in  which  case  the  amount  of  the  gaug- 
ed weight  of  metal,  materials,  or  preparation  so  laded  out 
of  such  pot  as  aforesaid,  or  inevitably  and  wholly  lost  by 
such  cracking  or  breaking  of  the  pot  as  aforesaid,  shall  be 
deducted  from  the  gross  gauge  of  such  pot  by  which  the 
same,  or  the  metal,  materials,  or  preparation  with  which 
such  pot  was  charged,  were  before  charged  with  duty." 

In  Easter  Term,  the  Attorney-Genercti  obtained  a  rule 
to  shew  cause  why  the  verdict  for  the  defendant  should 
not  be  set  aside  and  a  new  trial  had.  He  contended,  that 
the  trader  was  liable  in  the  first  instance  to  the  duty  upon 
the  full  amount  of  the  gauge,  and  that  it  lay  upon  him  to 
shew  that  the  duty  had  been  paid  in  some  other  shape,  or 
that  for  some  other  cause  he  was  not  liable  to  be  charged. 

Jervis,  and  Pateson,  shewed  caused. — All  the  clauses  of 
this  act  of  Parliament  may  be  reconciled  consistently  with 
the  present  verdict.  In  passing  this  statute,  it  was  the  ob- 
ject of  the  Legislature  to  provide  for  every  possible  contin- 
gency which  might  arise  in  the  manufacture  of  flint  glass ; 
on  the  one  hand  to  secure  to  the  revenue  the  duties  which 
ought  to  be  paid,  and  on  the  other  to  afford  the  manufac- 
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turer  the  means  of  correcting  any  accident  which  might 
occur  in  the  process  of  manufacture.  By  the  13th  section, 
notice  is  required  to  be  given  before  the  pots  are  charged; 
and  by  the  same  section,  all  the  pots  are  to  be  unstopped 
together;  and  if,  when  the  pots  are  unstopped,  any  pot  is 
found  to  be  wholly  improper  for  making  glass,  not  only 
that  pot,  but  the  whole  course  is  to  be  restopped.  It  ap- 
pears from  the  first  alternative  of  the  8th  section,  that  if, 
upon  being  unstopped,  all  the  pots  are  good,  they  shall  be 
worked  out  on  or  before  six  o'clock  of  Saturday  evening. 
If,  therefore,  all  the  pots  contain  good  glass,  the  maker 
works  out  the  whole,  and  continues  the  journey  until  or 
before  the  Saturday  evening;  but  if  any  of  the  pots  be 
unfit  for  use,  they  are  all  to  be  restopped,  and  a  fresh  no- 
tice is  to  be  given,  which  notice  is  mentioned  in  the  15th  sec- 
tion of  the  act;  and  the  consequence  of  that  notice  fa,  that 
the  pot  shall  remain  until  the  end  of  the  week  in  which  it 
shall  have  been  charged ;  and  if  there  have  been  no  altera- 
tion, the  whole  is  to  be  allowed  for.  Then  comes  the 
16th  section,  which  has  reference  to  the  section  immediate- 
ly preceding.  The  reason  for  this  provision  is  obvious. 
Where  the  materials  for  the  manufacture  of  white  glass 
are  unfit  for  use,  there  can  be  no  occasion  to  take  them 
out  of  the  pot  and  restore  them ;  but  the  materials  for 
coloured  glass,  although  they  may  be  in  a  perfect  fused 
state,  may  still  be  of  a  bad  colour,  and,  therefore,  in  that 
case  they  may  be  laded  out,  and  the  necessary  alteration 
made,  but  the  materials  must  be  restored  to  the  pot.  But 
there  is  another  case.  It  may  happen  that  after  the  pot 
has  been  unstopped  and  a  portion  worked  out,  the  residue 
may  be  unfit  for  use.  This  is  provided  for  by  the  second 
alternative  of  the  8th  section.  No  provision  is  made  with 
respect  to  the  residue  in  this  case,  because  it  is  of  no  value 
to  the  maker  unless  it  be  again  fused,  and  some  other  pot 
charged  with  it,  in  which  case  the  duty  will  be  paid;  so 
that  in  no  view  of  the  case  can  the  revenue  be  defrauded. 
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That  such  was  the  intention  of  the  Legislature,  is  apparent  Revenue, 
from  the  17th  section,  which  provides  for  the  breaking  of 
a  pot,  when  some  of  the  material  would  escape,  but  the 
residue  is  to  be  laded  out  under  notice,  and  of  that  residue 
no  account  is  to  be  taken,  but  the  whole  is  to  be  allowed 
to  the  manufacturer  in  the  estimate  of  the  duty.  In  the 
case  of  a  cracked  pot,  the  materials  are  not  to  be  recharg- 
ed, but  are  left  at  the  disposal  of  the  manufacturer.  So, 
with  respect  to  the  second  alternative  in  the  8th  section, 
the  residue  is  not  by  the  statute  to  be  recharged ;  and  for 
this  reason  it  was  unnecessary  to  prove  that  the  residue  in 
this  case  was  actually  put  back  into  the  pot.  Where  the 
whole  of  the  pot  is  unfit  for  use,  it  was  natural,  the  pot 
containing  a  large  quantity,  that  it  should  be  required  to 
remain  until  the  end  of  the  week ;  but  in  the  case  of  a  small 
quantity  merely,  which  might  be  unfit  for  the  purposes  of 
manufacture,  there  was  no  reason  why  that  pot  should  be 
useless  for  so  long  a  period,  and,  therefore,  it  was  provid- 
ed that  the  residue  might  be  laded  out  under  notice,  and 
the  pot  recharged  in  the  nature  of  an  overtaken  In  this 
view  of  the  statute,  it  is  perfectly  immaterial  whether  the 
material  was  or  was  not  put  back  into  the  pot,  or  of  what 
colour  the  glass  was,  for  whatever  the  nature  of  the  glass 
might  have  been,  the  defendant  has  done  nothing  more 
with  it  than  he  was  by  law  entitled  to  do.  Upon  this 
construction  of  the  statute,  it  is  impossible  that  the  re- 
venue should  be  defrauded.  When  the  pots  are  unstop- 
ped, the  gauge  is  taken,  and  that  is  compared  at  the  end 
of  the  journey  with  the  quantity  taken  out  of  the  pots.  It 
is  found  by  the  evidence,  that  the  materials  laded  out  are 
useless,  unless  they  be  again  fused;  and  if  they  be  again 
fused  they  are  liable  to  be  charged  with  duty. 

The  Attorney-General,  Clarke,  and  Walton,  in  support 
of  the  rule. — The  object  of  the  Legislature  in  passing  this 
act  of  Parliament,  was  to  prevent  an  unfair  and  fraudulent 
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Revenue,  abstraction  of  part  of  the  materials  of  which  glass  is  made, 
from  the  survey  of  the  officer,  by  requiring  the  manufac- 
turer to  work  out  all  the  pots  at  the  same  time,  so  that  the 
whole  might  form  one  survey,  and  be  worked,  gauged, 
measured,  and  regulated  together.  For  the  convenience 
of  the  manufacturer,  however,  who  might  be  unable  or  un- 
willing to  charge  all  his  pots  at  the  same  time,  it  is  provid- 
ed, that  he  may,  at  a  subsequent  time,  charge  other  pots 
called  overtakers,  which  are,  however,  to  form  part  of  the 
same  journey,  to  be  worked  out  at  the  same  time,  and  to 
be  subject  to  the  same  regulations  as  the  other  pots. 
With  a  view  also  to  the  convenience  of  the  manufacture, 
he  is  authorized  to  lade  out  the  materials  for  coloured  glass, 
so  as  to  regulate  the  tint,  but  this  provision  has  no  ap- 
plication to  the  general  regulation  of  the  statute.  By  the 
8th  section,  the  manufacturer  is  directed  to  work  out  the 
whole  of  the  pots  constituting  the  journey  of  that  week. 
But  it  is  said,  that  at  the  end  of  the  week  there  may  be 
some  residue  of  fluxed  metal  not  fit  to  be  worked.  That 
contingency  is  provided  for  by  the  latter  alternative  of  the 
8th  section,  but  the  deduction  can  be  made  at  the  end  of 
the  journey  only,  for  the  duty  is  charged  upon  the  gauge, 
and  the  whole  duty  must  be  paid  upon  the  gauge,  unless, 
at  the  end  of  the  journey,  there  be  a  residue  for  which  an 
allowance  is  to  be  made.  There  is  no  evidence  to  bring 
this  case  within  the  provisions  of  that  alternative,  but  on  the 
contrary  the  metal  was  laded  out  before  the  termination  of 
the  journey,  and  the  same  pot  recharged  as  an  overtaker, 
as  it  is  erroneously  called.  It  is  important  that  the  residue 
should  not  be  laded  out  until  the  termination  of  the  whole 
journey,  for  if  it  be  done  while  other  pots  are  unstopped, 
the  metal  so  laded  out  may  be  put  into  the  other  pots 
which  have  been  gauged,  and  so  the  duty  would  be  evad- 
ed. The  15th  section  is  not  applicable  to  this  case,  for 
that  section  applies  only  to  cases  where  the  whole  material 
may  be  unfit  for  use,  and  is  left  in  that  state  until  the  end 
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of  the  journey.  Neither  does  the  16th  section,  which 
is  applicable  only  to  coloured  glass,  in  the  lading  and  re- 
charging of  which  a  particular  course  is  to  be  pursued. 
Supposing,  therefore,  that  this  was  coloured  glass,  of 
which  there  is  no  evidence,  still  the  provisions  of  this  sec- 
tion have  not  been  complied  with,  for  the  whole  must  be 
laded  out,  and  the  whole  recharged.  The  present  case 
does  not,  therefore,  come  within  the  scope  of  either  of 
these  sections,  but  if  it  did,  it  constitutes  an  exception,  and 
the  defendant  was  bound  to  bring  himself  within  that  ex- 
ception. The  case  of  a  cracked  pot  has  been  ingeniously 
alluded  to,  but  it  is  enough  to  say,  that  that  is  not  the 
present  case,  and  that  it  will  be  sufficient  to  consider  the 
construction  of  that  clause,  should  that  case  arise. 


Revenue, 
1828. 


Alexander,  L.  C.  B. — The  real  question  between  the 
parties  upon  this  occasion  is,  whether  an  improper  allow- 
ance has  been  made  to  the  defendant  by  the  officer  of  ex- 
cise. The  Jury  have  found  their  verdict  for  the  defend- 
ant, upon  the  consideration  that  he  was  entitled  to  that  al- 
lowance, and  the  question  now  is,  whether  that  is  an  ac- 
curate conclusion  consistent  with  the  act  of  Parliament, 
and  the  facts  of  the  case.  By  the  act  of  Parliament,  the 
officer  is  directed,  when  the  pots  are  unstopped,  to  make 
a  gauge,  and  upon  the  amount  of  that  gauge  the  manufac- 
turer is  to  be  charged.  From  that  duty  a  deduction  was 
in  this  case  made,  and  the  question  is,  whether,  upon  the 
true  construction  of  this  act  of  Parliament,  as  applied  to 
the  facts  of  this  case,  that  deduction  was  properly  allowed. 
That  question  depends  upon  the  second  alternative  of  the 
8th  section.  If  the  act  of  Parliament  had  expressed,  as  it 
seems  to  have  been  assumed  in  the  argument,  that  the 
residue  must  remain  until  the  termination  of  the  journey, 
the  question  would  have  been  free  from  all  doubt,  but  the 
act  of  Parliament  does  not  so  express  it,  and  it  is  this  de- 
fect in  the  act  of  Parliament  which  has  raised  the  doubt 
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Revenue,       upon  the  present  occasion.     We  are  therefore  to  consider 

18^8 

whether,  notwithstanding  this  defect  in  the  language  of  the 

act  of  Parliament,  it  was  not  the  dear  intention  of  the  Legis- 
lature that  the  residue  should  remain  until  after  the  deter- 
mination of  the  course,  or  so  close  upon  it,  that  the  mate- 
rial could  not  be  otherwise  used;  and  whether  that  inten- 
tion cannot  be  collected  from  the  expressions  contained  in 
the  clause,  which  says,  that  after  the  traders  shall  have 
worked  out  the  materials,  they  may  lade  out  such  as  may 
remain  in  the  pot  after  they  shall  have  ceased  to  work  out 
the  wares. 

Some  information  as  to  the  intention  of  the  Legislature 

may  be  derived  not  only  from  the  nature  of  the  case,  and  the 

provisions  necessary  to  prevent  fraud,  but  also  from  the  other 

provisions  made  for  analogous  cases  in  this  act  of  Parliament. 

It  is  quite  obvious,  that  if  it  be  not  incumbent  upon  the 

trader  in  claiming  this  deduction,  to  shew  that  the  materials, 

especially  when  they  are  laded  out  in  the  early  part  of  a 

journey,  have  not  been  used,  the  greatest  possible  frauds 

may  be  constantly  committed ;  for  the  metal  being  partly 

fused  and  in  a  stage  of  manufacture,  may  immediately  be 

put  into  some  other  pot  then  being  worked,  and  in  a  few 

hours  it  will  be  in  the  power  of  the  trader  to  take  out  a 

corresponding  quantity  of  glass,  and  to  conceal  it.     With 

a  view  to  ascertain  the  intention  of  the  Legislature  in  this 

case,  reference  may  be  had  to  other  clauses  of  this  act  of 

Parliament.     The  first  is  the  15th  section,  which  provides 

for  the  case  of  a  pot  which  may  be  totally  unfit  for  use. 

In  that  case  the  material  is  to  be  kept  in  the  pot  until  the 

whole  journey  is  completed,  so  as  to  prevent  the  possibility 

of  fraud,  which  might  also  be  committed  if  these  partial 

ladings  were  permitted  before  the  end  of  the  journey. 

Where  the  Legislature  makes  a  provision  applicable  to  the 

case  of  a  whole  pot,  which  is  clear  and  reasonable,  it  would 

be  strange  to  suppose  that  that  very  thing  might  be  done 

in  the  case  of  partial  ladings,  which  is  prohibited  where  the 
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pot  is  entire;  and  therefore  that  section  does,  in  my 
opinion,  aid  the  construction  to  be  put  upon  that  upon 
which  the  present  question  depends. 

The  next  section  provides  for  a  particular  case  with 
reference  to  coloured  glass.  Sensible  that  a  mistake  might 
occur  in  the  chemical  preparation  of  coloured  glass,  which 
might  render  the  article  unsaleable  in  the  market,  the 
Legislature  makes  an  express  provision  applicable  to  that 
case,  but  which  would  have  been  unnecessary  if  the  con- 
struction put  upon  the  act  of  Parliament  by  the  defendant 
were  correct,  viz.  that  all  flint  glass  may  be  unladed  at  any 
time,  and  that  no  account  of  its  disposal  need  be  given. 

Upon  the  whole,  therefore,  it  appears  to  me,  both  from 
the  nature  of  the  case  and  the  particular  provisions  of  the 
other  clauses  in  this  act  of  Parliament,  that  the  construc- 
tion put  upon  this  clause  by  the  Crown  is  correct,  and  that 
before  the  defendant  can  claim  this  allowance,  he  ought  to 
shew  either  that  the  material  remained  in  specie  at  the 
time  the  account  was  made  up,  or  that  he  placed  it  in  some 
other  pot  in  a  new  course,  or  in  an  overtaker,  where  it 
would  pay  the  duty.  It  is  incumbent  upon  him  to  do  that 
to  relieve  himself  from  the  duty,  and  not  having  done  that, 
the  verdict  is  erroneous,  and  there  must  be  a  new  trial 
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Garrow,  B, — The  Lord  Chief  Baron  has  gone  so 
fully  through  the  circumstances  of  this  case,  that  it  is 
merely  necessary  for  me  to  state  my  concurrence  in  his 
opinion.  The  system  of  the  revenue  laws  has  been  fram- 
ed with  a  view  to  prevent  a  course  being  taken  which  m*y 
afford  an  opportunity  for  fraud  to  the  prejudice  of  the 
public  and  the  fair  trader.  In  the  administration  of  these 
laws,  the  intention  of  the  party  cannot  be  considered,  but 
the  regulations  of  these  laws  must  be  enforced  by  the 
Court  and  Jury  as  they  exist.  It  matters  not,  therefore, 
what  may  have  been  the  intention  of  the  defendant,  if  he 
has  not  pursued  the  regulations  of  the  statute.     For  the 
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tuvenme,       reasons  stated  by  the  Lord  Chief  Baron,  I  am  of  opinion 
'  ^     that  he  has  not  done  so,  and  that,  therefore,  this  case 
Att.-Gen.      should  be  reconsidered. 

V. 

Bell. 

Vaughan,  B. — I  am  of  the  same  opinion.  If  this  had 
been  an  application  for  a  new  trial  in  a  case  where  the 
Crown  had  proceeded  for  a  penalty,  I  should  not  have  in- 
terfered to  disturb  the  verdict;  for  it  would,  in  my  opinion, 
have  been  too  much  to  infer  from  this  evidence,  that  the 
defendant  had  been  guilty  of  superadding  any  materials. 
But  the  present  application  is  to  enforce  the  payment  of 
duty  only,  with  which  it  is  admitted  the  defendant  was, 
in  the  first  instance,  properly  chargeable.  Being  so 
chargeable,  it  is  for  him  to  shew,  that,  under  the  cir- 
cumstances, he  has  a  clear  right  to  the  deduction.  The 
act  of  Parliament  is  framed  for  the  purpose  of  preventing, 
if  possible,  any  unfair  and  fraudulent  abstraction  of  ma- 
terial from  the  survey  of  the  officer-,  and  with  that  view 
all  the  pots  are  to  form  one  journey  and  to  be  worked  out 
at  the  same  time.  This  provision  applies  equally  to  the 
case  of  an  overtaker,  which  is  to  form  a  part  of  the  same 
course,  and  to  be  opened  at  the  same  time,  obviously  with 
a  view  to  prevent  a  different  process  proceeding  at  the 
same  time,  and  by  that  means  affording  a  facility  of  intro- 
ducing materials  after  the  pots  had  been  gauged.  But  it  is 
said,  that  though  the  course  was  to  terminate  on  the  Satur- 
day, still  the  defendant  may,  under  the  circumstances  of 
this  case,  be  entitled  to  the  deduction.  Such  a  construc- 
tion would  in  my  opinion  be  contrary  to  the  manifest  in- 
tention of  the  Legislature,  and  open  a  door  to  the  commis- 
sion of  the  very  fraud  which  the  act  of  Parliament  intend- 
ed to  guard  against. 

Rule  absolute. 
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IN  THE  EXCHEQUER  CHAMBER. 

(In  Error  from  the  Court  of  King's  Bench). 


Thorpe  v.  Cooper,  Clerk.  Junezoth. 

DEBT  on  the  statute  2  &  3  Edw.  6,  by  the  defendant  By  „,  mcloturc 

in  error,  as  rector  of  the  parish  of  Waddingham  in  the  act  which  passed 

*  *  *  f  ./*».  .      in  1769» com" 

county  of  Lincoln,  against  the  plaintiff  in  error,  as  occupier  missioned  were 

of  certain  arable  meadow  and  pasture  lands,  situate  with-  ^ke^u^t- 

in  the  parish  of  Waddingham,  for  not  setting  out  tithes  ^^  {_l/€r 

thereon.     Plea — Nil  debet.  rector  of  the 

At  the  trial,  which  took  place  before  Best,  C.  J.,  at  the  dingham  cum 

Assizes  for  the  county  of  Lincoln,  the  following  appeared  ^j^^" 

to  be  the  facts  of  the  case: — The  plaintiff  then  was,  and  townships  of 

"•»    »•,  and  ■/*•• 

since  the  29th  of  September,  1811,  had  been  rector  of  the  in  lieu  of  the 
said  parish  and  parish  church  of  Waddingham  cum  Snit-  t0  £e  te™0fng 
terby.  The  plaintiff  in  error,  on  and  from  the  29th  of  J^22]^ 
September,  1817,  until  the  29th  day  of  September,  1818,  and  grounds,  the 
occupied  certain  meadow  lands  in  the  township  of  Wad-  commissioners  to 
dingham,  and  had  mowed  and  cut  down  and  carried  away  aJp^Jc^^nst 
divers  crops  of  hay  grown  on  such  lands  of  the  value  of  within  8ix 

*  .  months,  saving, 

4/.  18*.,  without  having  at  any  time  divided  or  set  forth  however,  the 
for  the  defendant  in  error  any  tithes,  and  without  having  other  thw'those 
at  any  time  compounded  or  otherwise  agreed  with  the  de-  ments^odd'be 
fendant  in  error  for  or  concerning  any  tithes  in  respect  of  ™*^c.ln  ^ 
the  said  crops,  or  any  part  thereof.     The  parish  of  Wad-  interests.    Un- 
dingham  consists  of  two  townships,  viz.  Waddingham  and  commissioners6 
Snitterby.     Certain  proceedings  in  Chancery  in  the  year  ^^^ndTin 
1700  were  also  given  in  evidence,  consisting  of  a  bill,  an-  *•  and  8.  in  re- 

.  .      spect  of  tithes 

swer,  and  decree.     The  bill  set  out  an  agreement  made  in  and  glebe,  to 

which  he  was 
there  entitled ; 
and  in   W.t  in  respect  of  glebe,  but  made  no  specific  allotment  in  W,  in  respect  of  tithes:  The 
rector  not  having  appealed  against  the  award,  in  1825,  sued  for  tithes  in  W;  Held,  that  he  was 
not  barred  by  the  statute,  the  commissioners  having  made  no  allotment  in  respect  of  tithes  in  W. 
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Exck.  Chamber,  1700,  between  the  then  rector  of  Waddingham,  and  the 
1828.        jor(j  Qf  t^e  manor>  an(j  ^i  tije  freeholders  of  Waddingham, 

that  certain  common  lands  should  be  inclosed,  and  that 
the  rector  should  have  a  certain  portion  of  the  lands  and 
the  annual  sum  of  94/.  in  lieu  of  tithes;  and  this  agree- 
ment was  confirmed  and  ordered  to  be  performed  by  the 
decree.  The  lands  on  which  tithes  were  claimed  by  the 
defendant  in  error,  formed  no  part  of  the  lands  inclosed 
under  the  above-mentioned  agreement  and  decree,  but 
were  part  of  the  lands  afterwards  inclosed  under  the  act  of 
Parliament  in  1 769,  hereinafter  mentioned.  The  above-men- 
tioned composition  of  94/.  per  annum  was  proved  to  have 
been  paid  from  time  to  time  by  the  occupiers  of  land  in 
the  township  of  Waddingham,  and  accepted  by  the  rectors 
until  the  year  1788,  when  a  new  rector,  Dr.  J.  Barker,  the 
immediate  successor  of  Robert  Carter  hereinafter  men- 
tioned, succeeded;  the  composition  of  944.  per  annum  was 
then  abandoned,  and  a  new  composition  agreed  upon  be- 
tween the  occupiers  of  land  in  Waddingham  and  the  then 
rector,  at  a  valuation  of  the  whole  parish ;  and  such  valua- 
tion had  respect  as  well  to  the  lands  inclosed  under  the 
act  of  Parliament  hereinafter  mentioned,  as  those  inclosed 
under  the  said  agreement  and  decree.  The  defendant  in 
error  was  presented  to  the  rectory  of  Waddingham  in 
1808,  and  the  plaintiff  in  error  paid  his  share  of  the  com- 
position in  respect  of  the  lands  in  question  to  the  then 
rector,  and  to  the  defendant  in  error,  until  the  year  1811. 
From  Michaelmas  1811,  to  Michaelmas  1812,  the  defend- 
ant in  error  took  the  tithes  in  kind ;  and  from  Michaelmas 
1812,  the  plaintiff  in  error  refused  to  pay  any  composition 
or  set  out  his  tithes  in  respect  of  the  lands  in  question. 

In  the  year  1769,  an  act  of  Parliament,  intitled  "  An  act 
for  dividing  and  inclosing  certain  open  fields,  lands,  and 
grounds  in  the  several  townships  of  Atterby,  Snitterby, 
and  Waddingham,  in  the  county  of  Lincoln?  was  passed. 
That  act  recited  {inter  alia),  that  the  Rev.  Robert  Carter, 
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Clerk,  was  at  that  time  rector  of  the  parish  and  parish  Etch.  Chamber, 

.  1828* 

church  of  Waddingham  cum  Snitterby  $  and  as  such  was 

seised  of  certain  glebe  lands  in  the  said  open  fields  and 
grounds,  and  entitled  to  all  the  tithes  great  and  small,  ec- 
clesiastical dues,  duties,  and  payments,  arising  within  the 
titheable  places  of  the  said  parish,  and  also  to  the  tithes 
arising  upon  certain  parcels  of  land  lying  dispersed  in  the 
open  fields  of  After  by.  The  act  then  enacted,  that  all  the 
said  open  arable  fields,  common  pastures,  carrs,  and 
waste  grounds,  or  other  open  and  common  grounds  in  the 
said  several  townships,  be  divided  and  allotted  by  certain 
commissioners  appointed  to  carry  the  act  into  execution; 
and  directed  such  commissioners  to  assign  and  allot  unto 
and  for  the  said  Robert  Carter  and  his  successors,  rectors 
of  the  said  parish  of  Waddingham  cum  Snitterby  afore- 
said, such  parcel  or  parcels  of  the  said  arable  fields,  com- 
mon pastures,  and  carrs  within  the  said  township  of  Snit- 
terby (except  the  common  pasture  called  the  Car r side)  9  so 
directed  to  be  inclosed  as  aforesaid,  as  should  in  the  judg- 
ment of  the  commissioners  or  any  two  of  them  be  equal  in 
value  to  and  a  full  satisfaction  for  the  present  glebe  lands 
of  the  said  rector,  within  the  last-mentioned  lands  and 
grounds  so  to  be  inclosed ;  and  then  to  assign  and  allot 
unto  and  for  the  said  Robert  Carter  and  his  successors, 
rectors  as  aforesaid,  such  parcel  or  parcels  of  the  residue 
of  the  same  arable  fields  and  common  pastures  and  carrs 
in  Snitterby  aforesaid ;  and  also  all  the  titheable  parts  of 
the  said  township  of  Waddingham  as  shall  (quantity, 
quality,  and  situation  considered)  contain  or  be  equal  in 
value  to  two  full  fifteenth  parts  of  titheable  places  of  the 
last-mentioned  lands  and  grounds,  in  lieu  of,  and  as  a  full 
recompense  and  compensation  for,  all  the  tithes,  dues, 
duties,  and  payments  whatsoever  belonging  to  the  said 
rector,  and  arising,  and  renewing,  or  happening,  or  which 
might  arise,  renew,  or  happen  within  the  same  lands 
and  grounds;  and  further,  to  assign  and  allot  unto  and 
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Exck,  Chamber,  for  the  said  Robert  Carter  and  bis  successors  (rectors  as 

1828 

aforesaid),  such  parcel  or  parcels  of  the  said  arable  fields  of 
Snitterby  aforesaid,  as  by  the  commissioners  or  any  two 
of  them  should  (quantity,  quality,  and  situation  consider- 
ed) be  adjudged  to  be  equal  in  value  to  the  tithes  of  the 
ancient  inclosed  lands  in  Snitterby  aforesaid.  The  act 
further  directed  allotments  to  be  made  in  the  Carrside 
pasture,  equal  in  value  to  two-fifteenth  parts  of  the  tithe- 
able  grounds  (quantity,  quality,  and  situation  considered), 
to  the  rector  of  Waddingham  cum  Snitterby,  and  the 
vicar  of  Bishop  Horton,  according  to  their  respective 
shares  and  interests  in  the  tithes  of  the  said  Carrside 
pasture.  By  the  act,  it  was  further  enacted,  that  within 
six  calendar  months  next  after  the  commissioners,  or  any 
two  of  them,  should  have  completed  the  division  and 
allotments  thereby  directed  to  be  made,  or  as  soon  after 
as  conveniently  might  be,  they  should  form  and  draw  up 
their  award  or  instrument  in  writing,  which  should  ex- 
press distinctly  and  separately  the  quantity  in  statute  mea- 
sure of  the  acres,  roods,  and  perches  contained  in  the  said 
fields  and  grounds,  thereby  directed  to  be  set  out  and  as- 
signed; and  also  the  situation,  abuttals,  and  boundaries 
of  the  several  parcels  and  allotments,  respectively  by  them 
set  out  and  assigned,  and  also  the  situation,  abuttals,  and 
boundaries  of  each  and  every  of  the  respective  townships 
of  Atterby,  Snitterby,  and  Waddingham,  and  should  con- 
tain orders  and  directions  as  to  the  repair  of  the  fences, 
ditches,  gaps,  stiles,  and  bridges,  and  also  all  such  other 
orders,  regulations,  and  determinations  as  were  in  and  by 
the  act  directed  or  authorized  to  be  made ;  and  all  such 
other  orders,  regulations,  and  determinations,  as  should 
be  necessary  or  proper  to  be  inserted  in  the  said  award, 
conformable  to  the  tenor  and  purport  of  the  said  act,  or 
for  the  completing  and  maintaining  the  said  division  and 
inclosure ;  and  that  the  said  award  should,  within  six  ca- 
lendar months  after  the  execution  thereof,  be  enrolled  by 
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the  clerk  of  the  peace  of  the  division  of  Linsey  in  the  Exch.  dumber, 

1828 
county  of  Lincoln;  and  that  the  several  allotments  and 

divisions,  and  all  orders,  directions,  regulations,  and  de- 
terminations, so  to  be  made  as  aforesaid,  and  declared  in 
and  by  the  said  award,  should  be  binding  and  conclusive, 
unto  and  upon  all  the  parties  interested;  and  that  imme- 
diately after  the  enrolment  of  the  said  award,  all  manner 
of  tithes,  ecclesiastical  dues  and  duties,  and  payments  of 
what  nature  or  kind  soever,  arising,  renewing,  increasing, 
payable,  or  happening  within  or  out  of  the  lands  or  grounds 
thereby  directed  to  be  inclosed,  or  within  the  said  ancient 
inclosed  lands  or  grounds  or  otherwise  howsoever,  ex- 
cept such  surplice  fees  and  other  payments  as  were  be- 
fore excepted,  and  all  right  of  common,  right  of  stray,  and 
right  of  average,  upon  the  said  lands  and  grounds  thereby 
directed  to  be  inclosed,  and  every  of  them,  should  cease, 
and  for  ever  be  extinguished.  By  the  act  an  appeal  to 
the  quarter  sessions  of  the  peace  was  given  to  any  person 
who  might  think  himself  aggrieved  by  any  thing  done  in 
pursuance  of  the  act,  the  appeal  to  be  within  six  calendar 
months  after  the  cause  of  complaint,  other  than  and  ex- 
cept such  orders  and  determinations  of  the  commissioners 
as  in  the  act  were  declared  to  be  final  and  conclusive. 
And  the  justices  were  required  to  hear  and  determine  the 
matter  of  such  appeal;  which  determination  of  the  said  jus- 
tices should  be  final  and  conclusive  to  all  parties  concern- 
ed, and  should  not  be  moved  by  certiorari  or  any  other 
process  whatsoever  into  any  of  the  Courts  of  Westminster. 
The  act  contained  the  following  saving  clause:  "Saving 
always  to  the  King's  most  excellent  Majesty,  his  heirs  and 
successors,  and  to  all  and  every  person  and  persons,  bo- 
dies politic  and  corporate,  his,  her,  or  their  heirs,  succes- 
sors, executors,  and  administrators,  other  than  and  except 
the  respective  persons  to  whom  any  allotment  or  allotments 
of  land  or  compensation  shall  be  made  by  virtue  of  this 
act,  in  respect  of  the  interest  or  property  for  which  such 
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Arc*.  Chamber,  allotments  or  compensations  shall  be  made,  all  such  estate 

and  interest  as  they,  every,  or  any  of  them  had  and  enjoyed 
of,  in,  to,  or  in  respect  of  the  said  fields,  common  pastures, 
cam,  and  waste  grounds,  or  any  of  them,  before  the  pass- 
ing of  this  act,  or  could  or  might  have  had  or  enjoyed,  in 
case  the  same  had  not  been  made,  but  no  such  other  per- 
son  or  persons,  bodies  politic  or  coporate,  his,  her,  or 
their  heirs,  executors,  administrators,  or  successors,  shall 
have  power  to  disturb  any  of  the  allotments  to  be  made  in 
pursuance  of  the  act,  but  shall  accept  their  respective  al- 
lotments which  shall  be  made  in  lieu  of  the  lands,  common 
right,  tithes,  or  other  interests,  which  he,  she,  or  they 
would  have  been  entitled  to  in  case  this  act  had  not  been 
made." 

The  commissioners  appointed  by  the  act  duly  proceed- 
ed to  make  a  division  and  allotment  of  the  several  lands 
and  grounds  thereby  directed  to  be  divided  and  inclosed; 
and  on  the  29th  of  November,  1 770,  duly  made  and  exe- 
cuted their  award  in  writing  concerning  the  same,  which 
said  award  was  duly  enrolled  according  to  the  provisions 
of  the  act.  By  this  award  the  commissioners  assigned 
unto  Robert  Carter  and  his  successors  for  the  time  being, 
rectors  of  Waddingham  cum  Snitterby,  as  follows: — 
Three  several  plots  or  parcels  of  ground,  containing  to- 
gether 51  acres,  1  rood,  80  perches,  statute  measure, 
which  they  declared  to  be  in  lieu  of  and  as  a  compensa- 
tion for  all  the  said  Robert  Carters  ancient  glebe  lands, 
and  right  of  common  in  the  said  north  carr,  south  carr, 
and  carr-side  pasture,  and  the  ace-field  in  Waddingham 
aforesaid.  These  allotments  were  figured  in  the  margin 
of  the  award,  under  the  head  of  "  Waddingham  allot- 
ments," "  glebe  allotment."  At  the  conclusion  of  the 
Waddingham  allotments,  on  the  sixteenth  sheet  of  the  said 
award,  there  was  a  marginal  note  by  the  commissioners, 
viz.  "  here  end  the  Waddingham  allotments ;"  and  imme- 
diately after  is  the  following  marginal  note,  rt*.  "  Snifter- 


*~ 
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by  allotments  begin  here."  In  the  sixteenth  sheet  of  the  £**•  chamber t 
award,  in  the  margin,  under  the  head  "  Snitterby  allot- 
ments, allotment  to  the  rector  in  lieu  of  glebe,"  the  com- 
missioners assigned  to  the  said  Robert  Carter,  as  rector 
of  Waddingham  cum  Snitterby ',  two  several  plots  or  par- 
cels of  ground,  containing  together  33  acres,  3  roods,  32 
perches,  and  which  they  declared  to  be  in  lieu  of  the 
glebe  lands,  and  right  of  common  belonging  to  the  said 
Robert  Carter,  as  rector  as  aforesaid,  and  also  in  lieu  of 
an  ancient  inclosure  or  piece  of  glebe  land,  given  by  him 
in  exchange  to  John  Richardson.  The  commissioners 
then  assigned  to  the  said  Robert  Carter,  as  rector  of  Wad- 
dingham cum  Snitterby,  five  several  plots  or  parcels  of 
ground,  containing  together  323  acres,  1  rood,  31  perches, 
statute  measure,  which  223  acres,  1  rood,  31  perches, 
(quantity,  quality,  and  situation  considered),  they  adjudg- 
ed to  be  in  lieu  of  and  as  a  full  recompense  and  compen- 
sation for  all  the  tithes,  dues,  duties,  and  payments  belong- 
ing to  the  said  Robert  Carter,  as  rector  aforesaid,  within 
the  open  fields,  common  pasture,  and  carrs  in  the  town- 
ship of  Snitterby  and  Atterby  aforesaid.  The  commis- 
sioners also  assigned  unto  the  said  Robert  Carter  and  his 
successors,  rectors  of  Waddingham  cum  Snitterby,  one 
plot  or  parcel  of  ground,  containing  17  acres,  2  roods, 
statute  measure,  which  (quantity,  quality,  and  situation 
considered)  they  adjudged  to  be  equal  in  value  to  the 
tithes  of  the  ancient  inclosed  lands  in  Snitterby.  At  the 
end  of  the  Snitterby  allotments  was  a  marginal  note  by 
the  commissioners  as  follows,  vie.  "  Here  end  Snitterby 
allotments."  The  commissioners  then  assigned  unto  the 
Rev.  Geo.  JoUand,  and  hu  successors  for  the  time  being, 
rectors  of  Atterby  aforesaid,  a  certain  allotment  in  lieu  of 
glebe,  certain  allotments  amounting  together  to  125  acres, 
3  roods,  26  perches,  statute  measure,  which  (quantity,  qua- 
lity, and  situation  considered)  contained,  or  were  equal  in 
value  to,  two  full  fifteenth  parts  of  the  arable  fields,  com- 
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Bxck.  chamber,  mon  pastures,  and  carrs  in  Atterby  aforesaid ;  and  they 

adjudged  the  same  to  be  in  lieu  of,  and  as  a  compensation 
for  all  the  tithes,  dues,  duties,  and  payments  of  the  said 
Geo.  JoUand,  within  the  said  arable  fields,  common  pas- 
tures, and  carr  grounds  in  the  said  several  townships  of 
Atterby  and  Snitterby,  except  as  in  the  said  act  except- 
ed; and  also  certain  allotments  in  lieu  of  tithe  of  old  in- 
closure  in  Atterby  and  Snitterby  aforesaid.  The  lands 
allotted  in  Snitterby,  under  the  act,  amount  to  J  538  acres 
and  17  perches,  and,  deducting  the  allotments  for  the 
glebe,  33  acres,  3  roods,  32  perches,  there  remained  1499 
acres  and  25  perches,  two-fifteenths  of  which  would  be 
199  acres,  3  roods,  32  perches.  The  lands  allotted  as 
aforesaid  to  the  rector  in  Snitterby,  amounted  to  228 
acres,  1  rood,  31  perches,  leaving  an  excess  of  S3  acres, 
2  roods,  9  perches,  above  the  199  acres,  3  roods,  22  perches. 
The  lands  allotted  in  the  township  of  Waddingham,  un- 
der the  act,  amounted  to  1281  acres,  1  rood,  36  perches, 
and  deducting  the  allotment  for  glebe  and  rector's  right  of 
common,  51  acres,  1  rood,  30  perches,  and  for  a  gravel 
pit  1  acre,  2  roods,  there  remained  of  lands  in  that  town- 
ship 1228  acres,  2  roods,  6  perches,  two-fifteenths  of  which 
would  be  163  acres,  3  roods,  8  perches.  The  lands  allot- 
ted in  the  township  of  Atterby,  under  the  act,  amounted 
to  846  acres,  3  roods,  28  perches,  and  deducting  the  al- 
lotment for  glebe  13  acres,  there  remained  of  lands  in  that 
township  833  acres,  3  roods,  28  perches,  two-fifteenths 
of  which  would  be  1 1 1  acres  and  29  perches.  The  lands 
allotted  to  the  rector  amounted  to  125  acres,  3  roods,  26 
perches,  leaving  an  excess  of  14  acres,  2  roods,  37  perch- 
es beyond  the  111  acres,  and  29  perches.  There  were 
888  acres  and  16  perches  allotted  to  proprietors  of  lands 
in  Waddingham,  who  had  no  allotments  made  to  them  in 
Snitterby.  There  was  not  in  the  award  any  order,  direc- 
tion, regulation,  or  determination  of  the  commissioners  as 
to  the  tithes  of  the  lands  in  the  township  of  Waddingham, 
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inclosed  by  virtue  of  the  act  or  any  part  thereof,  unless  Reck  Chamber, 
any  thing  above  stated  amounted  thereto.  1828. 

One  of  the  plaintiff's  witnesses  on  his  cross  examination 
Mated,  that  the  land  which  the  rector  of  Waddingham  cum 
Snitterby  had,  was  of  good  fair  quality,  and  lay  together 
convenient.  He  got  40  acres  of  carr  land,  much  better 
than  the  uninclosed  land  which  had  not  been  mowed  for 
seven  years. 

At  the  trial,  the  learned  Chief  Justice  directed  the 
Jury,  that  the  plaintiff  in  error  was  entitled  to  the  verdict, 
whereupon  a  bill  of  exceptions  was  tendered  to  and  seal- 
ed by  the  learned  Chief  Justice ;  and,  a  writ  of  error  hav- 
ing been  brought,  the  case  was  now  argued  by  Broderick, 
for  the  plaintiff  in  error,  and  Adams,  Serjeant,  for  the 
defendant  in  error  (a). 


Argument  for  the  plaintiff  in  error. — The  question  up- 
on the  present  record  has  already  been  brought  under  the 
consideration  of  the  Master  of  the  Rolls,  and  the  Judges 
of  the  Court  of  King's  Bench.  On  the  former  occasion  (b), 
the  Master  of  the  Rolls  was  of  opinion  that  the  award 
operated  as  an  extinguishment  of  the  tithes:  on  the  latter, 
however,  the  Court  of  King's  Bench  arrived  at  a  differ- 
entconclusion ;  and  it  was  said  that,  in  the  former,  the  saving 
clause  in  the  act  of  Parliament  had  not  been  sufficiently 
adverted  to  (c).  It  must  be  admitted,  that  the  object  of 
the  act  of  Parliament  was  to  extinguish  all  tithes,  and  in 


(a)  The  following  questions  were 
proposed  for  die  consideration  of  the 
Court: — Whether  'the  defendant 
in  error,  as  rector  of  the  parish  and 
parish  church  of  Waddingham  cum 
Snitterby,  in  the  county  of  Lincoln, 
had  not  been  compensated  for  all 
tithes  payable  to  him  as  rector  un- 
der the  inclosure  act,  and  the  award 
made  by  the  commissioners  in  pur- 
suance of  the  act  T   Whether  under 

VOL.  II. 


the  act  and  award  all  tithes  due  to 
the  rector  were  not  extinguished? 
and,  Whether  the  several  allotments 
and  compensations  received  by  the 
rector,  by  virtue  of  the  inclosure  act 
and  award,  were  not  in  lieu  of  all 
tithes? 

(6)  Cooper  v.  Thorpe,  1  Swanst. 
92.    See2Russ.78. 

(c)  Cooper  v.  Walker,  4  B.  &  C. 
36. 


454  CASES  IN  THE  EXCHEQUER, 

Exck,  chamber,  lieu  thereof  to  give  the  rector  a  compensation;  and  al- 
r828^  though  lands  in  Waddingham  have  not  been  expressly 
awarded  in  lien  of  tithes  there!  he  must,  upon  the  award, 
be  taken  to  have  received  an  equivalent  compensation. 
Omnia  prcesumuntur  rite  esse  acta;  and  if  the  commission- 
ers were  empowered  to  award  an  allotment  out  of  Wad- 
dingham in  respect  of  the  tithes  there,  after  such  a  lapse 
of  time  they  must  be  presumed  to  have  so  done,  particu- 
larly as  the  surplus  of  land  allotted  to  the  rector  in  8nit- 
terby  cannot  otherwise  be  accounted  for.  Now,  by  the 
act  of  Parliament,  the  commissioners  were  empowered  to 
allot  such  parcels  of  the  arable  fields  and  common  pasture 
of  the  township  of  Snitterby,  and  of  the  township  of  Wad- 
dingham, as  should,  (quantity,  quality,  and  situation  con- 
sidered), be  equal  to  two  fifteenth  parts  of  the  titheable 
parts  of  those  lands ;  it  was  immaterial  to  the  rector  where 
those  lands  were  situated,  or  what  was  the  quality,  pro- 
vided, in  situation  and  quality,  it  was  a  full  equivalent  for 
the  tithe.  If  dissatisfied  with  the  decision  of  the  commis- 
sioners, the  rector  had  the  means  of  fully  investigating  the 
question  upon  an  appeal,  but  not  having  resorted  to  that 
course,  and  having  acquiesced  in  the  propriety  of  the 
award,  every  intendment  must  be  made  to  support  it 
But  it  is  said  that  the  rights  of  the  rector  are  saved  by 
the  express  provisions  of  the  act  of  Parliament.  The  sav- 
ing clause  will  not  however  bear  out  this  construction; 
it  applies  only  to  persons  other  than  those  to  whom  an  al- 
lotment or  compensation  shall  be  made;  and  if  the  rector 
has  an  allotment  in  lieu  of  the  tithes  of  Waddingham,  he 
comes  within  the  exception,  and  is  barred  by  the  act. 

Argument  for  the  defendant  in  error. — By  the  act  of 
Parliament,  the  commissioners  were  directed  to  allot  to 
the  rector  such  parcel  or  parcels  of  the  arable  fields,  com- 
mon pastures,  and  carrs,  within  the  township  of  Snitterby, 
•and  also  the  titheable  parts  of  the  township  of  Wadding- 
ham, as  should  (quantity,  quality,  and  situation  consider- 


TRINITY  TERM,  9  GEO.  IV.  455 

ed),  be  equal  in  value  to  two  fifteenth  parts  of  the  tithe-  *«*•  <?*«»*". 
able  places  of  the  last-mentioned  lands  and  grounds,  in 
lieu  of  and  as  a  full  compensation  for  all  the  tithes  belong- 
ing to  the  rector,  and  arising  within  the  same  lands  and 
grounds.  The  commissioners  were  not  empowered  to  make 
an  allotment  in  the  one  township  in  lieu  of  the  tithes  of 
another,  but  were  to  make  an  allotment  in  each,  as  an  equi- 
valent for  the  tithes  of  each.     Having  omitted  to  make  an 
allotment  to  the  rector  of  the  lands  in  Waddingham,  the 
allotment  to  the  rector  in  Smtterby  can  be  extended  by  no 
intendment  to  the  allotments  in  Waddingham,  which  consist- 
ed of  888  acres,  16 perches,  in  which  the  proprietors  in  Snit- 
terby  had  no  interest,  and  for  the  tithes  of  which  the  rec- 
tor has  received  no  compensation.     The  omission  to  make 
an  allotment  to  the  rector  of  the  lands  in  Waddingham 
may  be  explained  by  the  circumstance  of  a  money  com- 
position having  been  received  by  the  rector,  before  the 
fussing  of  the  act  of  Parliament,  in  respect  of  those  lands ; 
and  the  commissioners  probably  thought  that  the  agree- 
ment was  binding  upon  the  rector,  and  that  they  should, 
by  allotting  to  him  land  in  lieu  of  tithes,  pay  him  twice  over. 
Assuming  then  that  the  rector  has  no  allotment  in  respect 
of  those  tithes,  the  saving  clause  applies,  and  not  being  a 
person  to  whom  an  allotment  was  made  in  respect  of  the 
tithes,  he  is  not  barred  by  the  statute. 

Brodericlc,  replied. 

Cur.  adv.  vuk. 

The  judgment  of  the  Court  was  now  delivered  by  Best, 
C.  J.,  as  follows: — 

Any  compensation  for  the  tithes  of  Waddingham,  how- 
ever inadequate,  would  extinguish  the  right  of  this  de- 
fendant in  error,  because  the  amount  of  compensation  was 
to  be  decided  by  the  commissioners.  If  the  commissioners 
did  err  by  giving  too  little,  their  errors  could  only  be  cor- 
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Exek.  Chamber,  rected  by  an  appeal ;  and  the  rector  for  the  time  being  not 
_  '  ^  having  appealed  to  the  sessions,  his  claim  and  that  of  his 
successor  would  have  been  for  ever  barred.  But  the  record 
staste  "  that  there  is  not  in  the  award  any  order,  direc- 
tion, regulation,  or  determination  of  the  commissioners  as 
to  the  tithes  of  lands  in  the  township  of  Waddingkam,  in- 
closed by  virtue  of  the  act  or  any  part  thereof,  unless  any 
thing  above  stated  amounts  thereto."  It  is  clear  that  no- 
thing previously  stated  amounts  to  an  award  of  compen- 
sation for  any  of  the  tithes  of  Waddingham,  for  mil  the 
allotments  are  made  as  compensation  for  other  claims 
which  are  stated  in  the  award.  This  is  an  answer  to  the 
argument  that  the  commissioners,  considering  the  situation, 
quantity,  and  quality  of  the  land  allotted  to  the  rector, 
might  think  his  allotment  a  full  compensation  for  all  the 
rights  belonging  to  his  rectory*  We  have  been  asked  to 
presume  that  the  commissioners  must  have  awarded  com- 
pensation for  these  tithes,  from  the  length  of  time  that  has 
elapsed,  during  which  no  tithes  have  been  claimed  for  the 
lands  in  Waddingham. 

This  presumption  is  repelled  by  the  express  terms  of 
the  award.  It  is  perfectly  clear,  that  if  a  claim  for  com- 
pensation for  the  tithes  of  Waddingham  was  made  to  the 
commissioners,  such  claim  was  disallowed.  The  authori- 
ty the  act  gives  to  the  commissioners  is,  to  assign  and  al- 
lot to  the  rector  such  parcels  of  lands  as  they  should  consi- 
der to  be  a  full  satisfaction  of  his  different  rights.  All  the 
rights  to  be  compensated  are  enumerated.  The  commis- 
sioners are  not  authorized  to  decide  what  rights  are  to  be 
compensated,  but  only  to  ascertain  the  amount  of  compen- 
sation for  the  rights  specified  in  the  act.  With  regard 
to  the  tithes  of  Waddingham,  the  Legislature  has  not  per- 
mitted the  .  commissioners  to  judge  what  compensation 
shall  be  made  for  them.  The  statute  says  the  compensa- 
tion for  these  tithes  shall  be  two-fifteenths  of  the  tithe- 
able  lands  in  Waddingham;  and  the  commissioners  have 
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only  to  ascertain  what,  quality,  quantity,  and  situation  con-  E*ch.  Chamber, 
sidered,  amounts  to  two-fifteenths  of  the  titheable  lands  in 
this  township. 

The  commissioners,  not  having  made  any  compensation 
for  the  tithes  of  Waddingham,  must  either  have  rejected 
a  claim  which  they  were  directed  to  compensate,  or  from 
inadvertence  have  omitted  to  make  compensation  for  it. 
In  the  first  case,  they  have  exceeded  their  authority;  in 
the  second,  they  have  omitted  to  do  what  they  were  ex- 
pressly required  to  do.  In  either  view  of  the  case,  their 
award  is  void  as  to  all  such  interests  as  are  affected  by 
their  exceeding  their  jurisdiction  or  by  their  omission.  A 
party  is  not  concluded  by  not  appealing  against  a  nullity. 

It  is  probable  that  the  allotments  made  to  the  several 
owners  of  titheable  lands  in  Waddingham,  are  made  in  the 
same  proportions  as  they  would  have  been  if  an  allotment 
had  been  made  to  the  rector  for  tithes.  The  owner  of 
each  allotment  has  the  land  which  should  have  been 
awarded  to  the  rector  for  the  tithes  of  his  allotment.  If 
so,  the  only  effect  of  this  decision  will  be,  that  the  rector, 
who  has  not  been  compensated  for  his  tithes,  will  have  the 
tithes,  and  the  landowners  who  are  to  pay  the  tithes,  will 
have  amongst  them  the  lands  which  should  have  been  al- 
lotted to  the  rector  as  a  compensation  for  his  tithes.  But 
it  has  been  insisted,  that,  after  the  enrolment  of  the  award, 
all  tithes  shall  cease  and  be  extinguished.  If  there  were 
no  other  clauses  in  the  act  to  control  the  terms  of  this 
section,  it  could  not  by  any  legal  construction  be  made  to 
extinguish  tithes  in  a  township  of  the  parish  of  which 
no  notice  is  taken.  As  to  the  tithes  of  that  township, 
it  is  no  award.  But  there  is  a  clause  which  saves 
the  rights  of  all  persons,  except  such  persons  to  whom 
compensation  shall  be  made  in  respect  of  the  interest  or 
property  for  which  such  compensation  shall  be  made.  If 
any  man  has  any  interest  or  property,  for  which  no  com- 
pensation is  made,  his  interest  is  reserved  to  him  in  the 
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Mtch.  Chambtr,  game  state  in  which  it  was  before  the  act  passed.     It  can- 

1 8*^8 

not  be  argued  that,  because  the  rector  has  compensation 
for  one  part  of  his  rectory,  his  right  in  another  part  of 
his  rectory,  for  which  it  is  clear  that  nothing  has  been 
allotted  to  him,  shall  not  be  protected  by  this  clause.  The: 
clauses  are  consistent  with  each  other,  and  effect  must  be 
given  to  both.  Where  any  compensation  is  made,  and  the 
p*rty  does  not  appeal,  he  cannot  afterwards  complain  of 
the  inadequacy  of  the  compensation,  and  his  rights  are  ex- 
tinguished by  the  first  clause.  If  property  be  omitted  out 
of  the  award,  it  is  not  touched  by  the  first  clause,  and  the 
rights  of  the  owner  are  saved  by  the  second.  This  we 
should  be  bound  to  hold,  even  if  our  decision  produced 
injustice ;  for  we  cannot  reject  a  clause  in  the  act  which  is 
reconcileable  with  the  other  parts  of  it.  But  the  decision 
which  we  are  called  on  to  pronounce  accords  with  the 
justice  of  the  case  to  be  decided.  The  rector  ought  not 
to  be  deprived  of  tithes,  for  the  giving  up  of  which  he 
has  had  no  compensation.  Awards  made  under  acts  of 
Parliament  are  governed  by  the  same  rules  as  apply  to 
awards  made  on  the  submissions  of  individuals.  A  pri- 
vate act  is  regarded  only  as  the  deed  of  the  parties  bound 
by  it.  When  such  an  act  appoints  arbitrators,  it  is  the 
submission  of  these  parties.  If  an  award  goes  beyond  the 
submission  to  the  arbitrators,  it  is  pro  tanto  void.  If  it 
omits  to  decide  on  anything  within  the  scope  of  the  submia* 
,  sion,  the  interest  of  the  parties  remains  in  the  state  it  was 
in  before  the  award  was  made.  In  Ravee  v.  Farmer  (a), 
the  reference  was  of  all  matters  in  difference :  it  was  held, 
by  the  Court  of  Kings  Bench,  that  the  parties  might,  after 
an  award  was  made  on  this  submission,  shew  that  there  were 
matters,  which,  not  being  brought  under  the  consideration 
of  the  arbitrators,  were  not  decided  by  them,  and  were  there- 
fore not  affected  by  the  award.   Indeed,  this  rule  is  not  con- 

(*)  4  Term  Hep.  146. 
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fined  to  awards,  for  although  a  declaration  contains  counts  Etch,  chamber, 
under  which  the  plaintiff's  whole  demand  migh  t  be  recover-  v 
ed,  yet,  if  no  attempt  has  been  made  to  give  evidence  of  some 
of  the  claims,  they  may  be  recovered  in  another  action. 
This  was  decided  in  Seddon  v.  Tut  op  (a),  and  that  decision 
has  been  confirmed  by  subsequent  cases  in  the  Kings 
Bench  and  Common  Pleas.  Upon  these  principles  the 
defendant  in  error  is  entitled  to  maintain  his  suit  for  non- 
payment of  the  tithes  at  Waddingham,  and  the  judgment 
of  the  Court  of  King's  Bench  must  be 

Affirmed. 


(d)  G  Term  Iiep.  607. 


EXCHEQUER  CHAMBER  IN  EQUITY. 


BEFORE  THE  LORD  CHIEF  BARON. 


Feb.  4/A, 
May  Iff, 
June  9th. 


Charles  Cutten  ; — Plaintiff. 

John  Sanger,  William  Smith,  Alexander  Fisher, 
John  Sanger  Tucker,  William  Tucker,  John  Tho- 
mas Church,  Richard  Coppinger,  and  Mary  Fran- 
ces Sanger,  his  wife,  Emily  Tucker,  Frances  Tuck- 
er, and  Charlotte  Augusta  Tucker; — Defendants. 

THE  bill  in  this  case  was  filed  in  March,  1826,  by  the  Upon  a  Mil  by 
plaintiff,  as  assignee  of  the  estate  and  effects  of  Edward  ^^STttvc^ 
Tucker,  one   of  the  plaintiffs  in  the  cause  of  Tucker  "^ "Jufc-7 

your  of  hit  chil- 
dren, on  the 
ground  that  be  was  insolvent  at  the  time  of  the  execution  of  the  settlement,  the  Court  considered 
that  the  insolvency  mentioned  in  the  late  bankrupt  act,  6  Geo.  4,  c  16,  s.  75,  must  mean  a  total 
insolvency,  such  as  a  general  inability  to  pay  debts  in  the  ordinary  course  of  trade,  or  the  entering 
into  a  composition  with  creditors ;  and  that  notice  of  inability  to  meet  a  particular  demand  was  not 
notice  of  insolvency ;  and  in  the  present  case  held,  that  evidence  that  the  bankrupt  had  accepted  two 
bills  prior  to  the  date  of  the  settlement,  and  which  were  from  time  to  time  renewed,  and  ulti- 
mately not  paid,  was  hot  alone  sufficient  evidence  of  insolvency,  within  the  meaning  of  the  act 
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iUck.ck.iHEq.  against  Sanger  (a),  under  a  commission  of  bankrupt,  is- 
sued against  the  said  Edward  Tucker. 

The  bill  stated  the  proceedings  and  decree  in  that 
cause,  and  particularly  that  part  of  the  decree  by  which 
the  deed  of  appointment  of  the  10th  December,  1821,  ex- 
ecuted by  John  Sanger,  of  the  estates  called  Reeds  and 
Hammetts,  was  declared  to  be  a  good  and  valid  appoint- 
ment, and  was  established  (4). 

The  bill  further  stated,  that  Edward  Tucker  was  con- 
siderably indebted  and  involved  at  the  time  when  the 
said  deed  of  appointment  was  executed,  and  was  then  in- 
solvent; and  that  if,  when  he  executed  the  indentures  of 
the  14th  and  15th  December,  1821,  alluded  to  in  the  for- 
mer cause,  and  stated  in  the  present  suit,  he  was  not  insol- 
vent, it  was  in  consequence  of  such  appointment  in  his  fa- 
vour; and  that,  by  executing  the  indentures  of  the  14th 
and  15th  December,  1831,  he  deprived  himself  of  the 
means  of  paying  his  just  debts,  and  reduced  himself  to  a 
state  of  insolvency.  That  many  debts  due  and  owing  by 
Edward  Tucker,  before  and  on  the  15th  December,  1821, 
were  still  due  and  owing,  and  that  Edward  Tucker  had 
ever  since  continued,  and  still  was,  insolvent.  The  bill 
then  stated,  at  some  length,  the  indentures  of  the  14th 
and  15th  December,  1821,  by  which  the  estates  called 
Hammetts  and  Reeds,  were  bargained,  sold,  released,  and 
conveyed  by  John  Sanger  and  Edward  Tucker,  to  the 
defendant  Tucker,  and  his  heirs,  to  the  use  of  the  de- 
fendant Smith,  his  executors,  administrators,  and  assigns, 
for  two  hundred  years ;  with  remainder  to  the  use  of  Ed- 
ward Tucker  and  his  assigns  for  life,  without  impeach- 
ment of  waste;  with  remainder  to  the  use  of  the  defend- 
ants John  Sanger,  and  Edward  Fisher,  and  their  heirs, 
during  the  life  of  the  said  Edward  Tucker,  in  trust  to 


(«;  Reported  in  McClelland,  424,      &  Younge,  425. 
and  subsequently  in  1  McClelland  (6)  See  Decree,  M'Cleland,  454. 
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support  contingent  remainders;  and  from  and  after  the  £"*-C%.fa£?. 
decease  of  the  said  Edward  Tucker,  to  the  use  of  all  the 
children  of  the  said  Edward  Tucker \  as  tenants  in  com- 
mon, with  such  benefit  of  survivorship  as  therein  mention- 
ed. The  trusts  of  the  two  hundred  years'  term  were  de- 
clared to  be,  for  raising  and  paying,  by  and  out  of  the  rents 
of  the  estates,  and  by  felling  and  disposing  of  timber,  all 
the  costs,  charges,  and  expenses  which  the  said  Edward 
Tucker,  his  executors  or  administrators  had  incurred  or 
sustained,  or  should  incur  or  sustain,  in  respect  of  the  suit 
then  depending,  and  in  carrying  the  decree  and  orders 
therein  into  effect,  and  incident  thereto:  next  to  pay  an 
annuity  of  151.  to  William  Tucker  for  life;  an  annuity  of 
15/.  to  John  Sanger  Tucker  for  life;  and  an  annuity  of 
151.  to  Mary  Frances  Coppinger  for  life.  And  subject 
and  without  prejudice  to  the  trusts  aforesaid,  upon  trust, 
by  the  ways  aforesaid,  or  by  demising  or  mortgaging  the 
premises,  to  levy,  raise,  and  pay  all  the  costs,  charges, 
and  expenses  whatsoever  that  should  be  borne,  paid,  sus- 
tained, or  incurred  by  the  parties  to  that  indenture,  in  or 
about  any  suits  in  Equity,  for  the  purposes  of  restraining 
William  Tucker,  John  Sanger  Tucker,  and  Mary  Frances 
Coppinger,  from  cutting,  felling,  or  carrying  away  timber 
from  the  said  hereditaments,  or  from  collecting  and  receiv- 
ing the  rents  thereof! 

The  bill  alleged  that  there  was  no  consideration  for  the 
indentures,  and  that  the  same  were  voluntary,  and,  as 
against  the  creditors  of  Edward  Tucker,  fraudulent. 

That,  in  pursuance  of  the  decree,  Edward  Sanger,  in 
Trinity  Term,  6  Geo.  4,  suffered  a  common  recovery;  and 
by  such  recovery,  and  certain  deeds  dated  18th  and  19th 
March,  1825,  leading  the  uses  thereof,  the  said  estates 
called  Hammetts  and  Reeds,  were  conveyed  and  assured 
to  the  uses  declared  by  the  indenture  of  the  15th  De- 
cember, 1821.  But  that  the  only  intent  of  the  recovery 
and  deeds  leading  the  uses  thereof,  was  to  confirm  the  will 
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Exck.  OuUEq.  of  John  Sanger,  and  bar  the  remainders  expectant  on  the 
1 828'        estate  tail  of  Edward  Sanger. 

That  the  defendant  Church  claimed  to  hare  a  lien  on 
the  title  deeds,  and  to  be  also  an  equitable  mortgagee  un- 
der Edward  Tucker. 

The  bill  then  stated  the  issuing  of  a  commission  of 
bankrupt  against  Edward  Tucker  on  the  1st  December, 
1825,  and  the  appointment  of  the  plaintiff  as  assignee. 

The  bill  prayed  that  the  indentures  of  the  14th  and  15th 
December,  1821,  might  be  declared  voluntary  and  fraudu- 
lent, as  against  Edward  Tucker's  creditors,  and  not  avail- 
able against  the  plaintiff,  either  wholly,  or  to  such  extent 
as  the  Court  might  consider  just;  and  that  the  recovery, 
and  deeds  leading  the  uses  of  it,  might  be  considered 
merely  as  assurances  for  confirming  the  will  of  John  Sam* 
ger,  and  relieving  the  title  from  the  claims  of  Edward 
Sanger,  and  as  making  no  alteration  in  the  rights  of  the 
parties;  and  that  the  rights  of  the  parties  might  be  de- 
clared ;  that  the  trusts  of  the  term  of  two  hundred  years, 
if  available  as  against  the  plaintiff,  might  be  executed; 
and  that  the  lien  due  to  the  defendant  Church  might  be 
ascertained. 

The  bill  also  prayed  an  injunction,  to  restrain  the  de- 
fendants from  felling  or  cutting  timber,  or  committing 
other  waste,  and  from  mortgaging,  selling,  or  letting  the 
estates,  or  receiving  the  rents  and  profits  thereof;  and 
the  appointment  of  a  receiver;  and  also  prayed  certain 
accounts. 

The  defendants,  John  Sanger,  Alexander  Fisher,  and 
William  Smith,  by  their  joint  answer,  did  not  admit  the  in- 
solvency of  Edward  Tucker,  and  contended  that  the  deeds 
of  14th  and  loth  December,  1821,  were  not  voluntary  or 
fraudulent,  having  been  executed  by  Edward  Tucker  in 
pursuance  of  an  agreement  and  promise  to  execute  the 
same ;  and  on  the  faith  of  which  agreement  and  promise, 
the  deed  of  appointment  of  the  10th  December,  1821,  was 
executed. 
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The  defendant  Church,  by  his  answer,  insisted  on  the  Bxch.Ch.inFq. 
validity  of  the  deeds  of  14th  and  15th  December,  1821,         1828# 
and  claimed  to  have  a  lien  to  the  amount  of  1,200/. 

The  defendant  Coppinger  and  wife,  by  their  answer, 
admitted  Edward  Tucker  to  be  insolvent  at  the  time  of 
the  execution  of  "the  deeds.  They  however  contended, 
that  the  deeds  were  good,  as  being  the  consideration  for 
the  appointment. 

The  defendants,  John  Sanger  Tucker  and  William 
Tucker,  put  in  answers  to  a  similar  effect. 

Evidence  was  entered  into  on  both  sides  as  to  the  sol- 
vency or  insolvency  of  Edward  Tucker  at  the  time  of  the 
execution  of  the  deeds  (a). 

Mr.  Knight,  and  Mr.  Anderdon,  O.,  for  the  plaintiff, 
contended  that  the  deeds  of  14th  and  15th  December, 
1821,  amounted  in  effect  to  a  voluntary  settlement  by  Ed- 
ward  Tucker,  and  he  being  at  the  time  insolvent,  which  the 
evidence,  as  they  contended,  established,  it  was  fraudulent 
and  void  as  against  his  creditors.  That  if  the  settlement 
were  even  good  so  far  as  respected  the  provision  for  the 
annuities  and  the  costs,  yet  it  would  be  bad  for  the  remain- 
der. They  also  drew  the  attention  of  the  Court  to  the 
alteration  made  in  the  bankrupt  law  by  the  late  statute  (4). 
And  in  support  of  their  arguments  they  cited  Walwyn  v. 
Coutti  (c),  Routledge  v.  Doiril  (d),  Alexander  v.  Alexan- 
der (*)>  Leech  v.  Wilkinson  (f),  Holloway  v.  Millard  {g). 

Mr.  Jervis,  and  Mr.  Wright,  for  the  defendants,  the  in- 
fant children  of  Edward  Tucker.  The  plaintiff  has  proved, 
by  his  cross  examination  of  Edward  Tucker  as  a  witness, 

(a)  The  general  nature  and  the  (d)  2  Ves.  jun.  357. 

effect  of  this  evidence,  is  stated  in  (e)  2  Ves.  sen.  640. 

the  judgment,  infra,  p.  469,  ct  tcq.  (/)  5  Ves.  385. 

(6)  6  Geo.  4,  c.  16,  s.  73.  (g)  1  Madd.  414. 

(c)  3  Meriv.  707. 
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Etch.  cm.  i»  Bq.  that  Edward  Tucker  was,  at  the  execution  of  the  deeds, 
1828^     ju^i  down  to  the  year  1823,  solvent.     The  allegation  as  to 
insolvency,  and  the  evidence  in  support  of  it,  has  entirely 
broken  down. 

Mr.  Martin,  H.,  Mr.  Wray,  and  Mr.  Bethell,  for  other 
defendants. 

June  9th.  The  Lord  Cuief  Baron  now  delivered  judgment. — In 

this  case  the  plaintiff  Cutten  is  the  assignee  of  Edward 
Tucker,  a  bankrupt.  The  defendants  are  persons  claim- 
ing estates  or  interests  in  certain  premises,  called  Reeds 
and  Hammetts,  in  the  county  of  Devon,  either  as  trus- 
tees, or  as  having  a  beneficial  interest  in  them.  The  ob- 
ject of  the  suit  is  to  bring  into  .the  mass  of  the  bank- 
rupt's effects  this  estate  called  Reeds  and  Hammctts, 
for  the  benefit  of  his  creditors.  The  objection  is,  that 
this  estate  was  settled  in  December,  1821,  in  such  a  way  as 
that  Edward  Tucker  had  only  a  life  interest  in  it.  It  can- 
not be  disputed  that  the  assignee  is  entitled  to  such  estate 
and  interest  as  Edward  Tucker  the  bankrupt,  clearly  had 
in  these  lands.  The  contest  is,  whether  they  are  entitled 
to  any  thing  beyond  that,  and  to  what.  This  case  is  at- 
tended with  some  very  peculiar  circumstances,  which  it 
will  be  necessary  to  bring  into  view.  [His  Lordship  then 
stated  tlte  devise  in  John  Sanger  s  will,  from  one  of  ike 
deeds  (a).] 

Briant,  one  of  the  trustees,  died ;  John  Sanger,  surviv- 
ed. Mary  Tucker,  the  daughter,  possessed  the  property 
during  her  life.  She  died,  leaving  several  children,  of 
whom  Edward  Tucker  was  one.  The  others  are  parties 
to  this  suit. 

On  the  10th  December,  1821,  John  Sanger  made  an 
appointment  to  Edward  Tucker  in  fee.  Three  or  four 
days  afterwards,  by  indentures  of  lease  and  release,  dated 

(a)  The  devise  is  stated  at  length  in  M'Clcl.  pages  426-6. 
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the  14th  and  15th  of  the  same  month  of  December,  Ed-  Exch.Ch.inEq. 

1828 
ward  Tucker  settled  the  estate  in  this  way.     [His  Lord-  , 

ship  stated  the  provisions  and  effect  of  the  deed  of  15th       Cutten 

December,  1821.]  gA*tlu 

Previously  to  these  deeds  there  had  been  a  suit  in- 
stituted against  Edward  Sanger,  the  heir  of  the  original 
testator,  to  make  him  confirm  the  title  to  Reeds  and 
Hammetts,  which  was  doubtful,  or  at  least  to  put  him  to 
his  election,  according  to  the  will  of  his  father.  The 
father,  on  the  face  of  his  will,  implies  that  he  had  not  a 
certain  and  clear  power  over  the  estate,  for  in  case  his 
eldest  son,  on  whom  the  title  would  have  devolved,  did 
not  confirm  the  devise,  he  made  a  provision  which  had 
the  effect  of  putting  the  son  to  his  election.  Upon  the 
execution  of  this  appointment,  a  supplemental  suit  was 
instituted  by  Edward  Tucker,  to  obtain  the  benefit  of  this 
confirmation  and  of  the  appointment.  These  two  suits 
were  consolidated,  and  were  decided  by  me  in  1824.  Upon 
that  occasion,  I  confirmed  the  appointment  to  Edward 
Tucker,  made  by  John  Sanger,  on  the  10th  December, 
1821.  I  had  nothing  to  do  with  the  settlement  made  by 
the  deeds  of  the  14th  and  15th  December,  1821,  so  far 
as  respected  any  directions  I  had  to  give,  or  otherwise, 
except  that  the  execution  of  those  deeds  was  used  as  an 
argument  to  shew  the  invalidity  of  the  appointment,  on 
the  ground  that  it  was  made  in  consequence  of  a  contract 
between  John  Sanger  and  Edward  Tucker. 

It  appears  in  the  present  suit,  that,  some  time  in  the  lat- 
ter end  of  1825,  Edward  Tucker  became  bankrupt;  and, 
as  I  hare  already  stated,  this  suit  is  brought  by  his  assig- 
nee, praying,  in  substance,  to  set  aside  the  settlement  of 
14th  and  15th  December,  1821 ;  or,  if  that  cannot  be  ob- 
tained, to  have  the  benefit  of  such  estate  as  Edward  Tuck- 
er was,  at  the  time  of  his  bankruptcy,  entitled  to,  and  to 
have  certain  directions,  to  which  it  is  supposed  those  inter- 
ests entitle  them. 
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Back.  Ch,i*Eq.      llie  claim  is  founded  on  the  late  bankrupt  act,  6  Geo. 
18*8'        4,  c.  16,s.73. 

The  defence  rests  upon  the  provisions  of  the  same 
clause. 

It  is  said,  for  the  defence,  that  the  case  does  not  come 
within  the  enactment,  because  Edward  Tucker  was  not, 
"  at  the  time,  insolvent."  It  is  further  said,  that  the  chil- 
dren do  not  derive  title  from  Edward  Tucker,  or  if  they 
do,  that  their  title  is  protected  by  a  valuable  consideration. 
It  will  be  convenient  to  dispose,  first,  of  that  view  of  the 
subject  which  I  have  stated  last. — Do  the  children,  then, 
derive  title  from  Edward  Tucker?  and  is  the  settlement 
voluntary,  or  is  it  founded  on  a  valuable  consideration? 
It  is  impossible  to  dispose  of  these  points  without  refer- 
ring to  the  decree  in  the  former  cause,  so  far  as  it  relates 
to  the  question  on  the  validity  of  the  appointment  made 
by  John  Sanger  in  favour  of  Edward  Tucker. 

That  case  is  accurately  reported  by  Mr.  M*Cleland, 
and  the  decision  of  that  question  by  the  Court  is  to  be 
found  in  Vol.  1,  p.  448.     I  have  reconsidered  the  princi- 
ples on  which  I  proceeded  in  that  case,  and  I  see  no  rea- 
son to  depart  from  them.     It  appears  to  me,  now,  that  the 
line  I  took  was  the  necessary  result  of  what  had  been  done 
in  the  cases  of  Langstone  v.  Blackmore,  before  Lord 
Hardwicke  (a) ;  Routledge  v.  Dorril,  I  think  before  Lord 
Alvanley  (6) ;  and  White  v.  St  Barbe,  before  Sir  William 
Grant  (c).    In  all  those  cases,  interests  were  given,  in  form, 
by  the  donee  of  the  power,  to  grandchildren,  who  were 
not  objects  of  the  power,  because  the  person  who  was  the 
proper  object  of  the  power,  and  to  whom  the  whole  might 
have  been  appointed,  was  a  party  to  the  deed,  and  concur- 
red in  the  gift.    It  appears  to  me,  that,  in  those  cases,  such 
persons  as  were  not  the  proper  objects  of  the  power,  must 
have  been  considered  as  taking  by  and  from  the  person 

(a)  Ambl.  289.  (6)  2  Ves.  jun.  357.  (c)  1  Ves.  &  B.  399. 
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who  was  the  proper  object  of  the  power.    I  can  view  the  Exck.Ch.inEq. 
settlement,  therefore,  of  the  14th  and  15th  December,  1821,        18*8' 
as  a  voluntary  settlement  of  Edward  Tucker  only  so  far 
as  it  gives  interests  to  his  own  children. 

It  remains  to  be  considered  whether  it  is,  therefore,  void. 
This  depends  upon  the  fact,  whether  he  was  at  ihe  time, 
that  is,  on  the  10th  December,  1821,  insolvent  The  73d 
sect,  of  the  late  bankrupt  act  makes  that  circumstance  a 
condition  to  the  power  which  it  confers  on  the  commission- 
ers to  assign  or  sell  the  estate.  Insolvency  is  ah  incapacity 
to  pay  debts.  It  is  the  want  of  means  within  a  man's  pow- 
er to  discharge  the  demands  upon  him.  This  is  a  mat- 
ter sometimes  extremely  apparent,  but  which,  when  at 
all  obscure,  is  generally  of  difficult  ascertainment.  The 
assignee  who  claims  an  interest  in  an  estate,  apparently 
vested  in  Edward  Tucker's  issue,  upon  the  ground  of  his 
insolvency  at  the  time  of  the  gift,  has  to  prove  his  case. 
The  question  is,  whether  he  has  proved  it. 

I  have  not  been  able  to  obtain  a  strong  light  from  autho- 
rities as  to  what  shall  be  evidence  of  insolvency.  There 
is  no  case  that  I  know  of  under  the  last  act  of  Parliament. 
There  are,  however,  a  few  cases  which  touch  upon  this 
subject.  In  Reader  v.  KnatchbuU,  5  Term  Rep*  SI  8,  in  a 
note,  it  was  held  that  if  a  man  enters  into  a  composition  with 
his  creditors,  that  is  evidence  of  his  insolvency  at  the  time. 
There  is  an  Anonymous  case  in  1st  Campbelts  Nisi  Prims 
Reports,  p.  402,  which  arose  under  the  46  Geo.  3,  c.  135, 
commonly  called  Sir  Samuel  Romillys  act.  That  act  pro- 
vides, that  all  contracts  and  transactions,  by  and  with  any 
bankrupt,  bond  fide  made  or  entered  into,  more  than  two 
calendar  months  before  the  date  of  the  commission,  shall, 
notwithstanding  any  prior  act  of  bankruptcy  committed  by 
such  bankrupt,  be  good,  provided  the  person  so  dealing 
with  such  bankrupt  had  not,  at  the  time,  notice  of  any  prior 
act  of  bankruptcy  having  been  committed  by  such  bank- 
rupt, or  that  he  was  insolvent  or  had  stopped  payment. 
The  transaction  in  question  was  two  months  before  the 
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Exck.  OLhtEq.  commission ;  but  it  was  insisted  that  the  party  had  notice 
1 8S8.        Qf  tjje  insolvency.    The  fact  proved  was,  that  the  party 

had  bills  of  the  bankrupt,  which  the  bankrupt  was  liable 
to  pay,  that  the  bills  were  renewed,  and  the  bill  in  ques- 
tion was  a  renewed  bill.  Lord  Ellenborough  held,  that 
the  insolvency  mentioned  in  the  statute  must  mean  a  ge- 
neral inability  in  the  bankrupt  to  answer  his  engagements; 
which  was  not  to  be  inferred  from  his  renewing  bills  of 
exchange  in  a  particular  instance.  Such  was  the  effect 
of  Lord  Ellenborough' s  opinion  on  the  subject. 

That  case  bears,  as  will  appear  when  I  refer  to  the  evi- 
dence, a  strong  analogy  to  the  present  cause.  There  was 
a  supervening  bankruptcy,  and  bills  renewed  to  the  know- 
ledge of  the  party.  Yet  this  was  held  not  to  be  evidence 
of  insolvency.  Notice  of  it  was  not,  in  the  opinion  of  Lord 
Ellenborough,  notice  of  insolvency.  Something  upon  the 
subject  is  to  be  collected  also  from  the  case  of  Bayly  v. 
Schqfield  (a).  In  that  case,  Lord  Ellenborough  said, 
"  by  insolvent  circumstances  is  meant,  that  a  person  is 
not  in  a  condition  to  pay  his  debts  in  the  ordinary 
course,  as  persons  carrying  on  trade  usually  do.  Look- 
ing at  the  letter  of  11th  October 9  which  inclosed  the  bill, 
it  emphatically  shews  him  to  have  been  in  insolvent  cir- 
cumstances; it  speaks  of  his  being  unable  to  muster  a  suf- 
ficient sum,  and  of  his  having  been  obliged  to  pay  every 
one  a  little  as  it  came  to  hand.  Can  that  payment  then 
be  said  to  be  in  the  ordinary  course,  when  a  man  confesses 
he  is  obliged  to  pay  by  minute  portions  to  each  of  his  cre- 
ditors ?  It  is  more  like  a  distribution  under  a  deed  of  com- 
position, than  by  a  trader  appearing  openly  at  his  coun- 
ter." Mr.  Justice  Le  Blanc  said,  "  I  take  insolvency,  as 
it  respects  a  trader,  to  mean  that  he  is  not  in  a  situa- 
tion to  make  his  payments  as  usual,  and  that  it  does  not 
follow  that  he  is  not  insolvent,  because  he  may  ultimately 
have  a  surplus  upon  the  winding  up  of  his  affairs.**    Mr. 

(a)  1  Maule  &  Selw.  338. 
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Justice  Bayley,  observed,  "  If  he  is  under  a  general  ina-  Exck.  Ch.  t«  Eq. 


bility  to  make  good  his  payments,  then  he  is  insolvent." 
The  last  case  I  have  been  able  to  find,  in  which  there  is 
any  intimation  of  a  judicial  opinion  upon  the  subject,  is 
Abraham  v.  George  (a),  in  this  Court,  in  1822.  The  just 
inference  from  this  case  seems  to  me  to  be  the  same  as 
from  the  former  cases:  that  notice  of  a  difficulty  to  meet 
particular  demands  only,  is  not  notice  of  insolvency ;  but 
it  must  be  of  a  more  general  and  extensive  description,  a 
general  composition,  as  in  Readier  v.  Knatchbuil,  or  what 
is  said  to  resemble  a  composition,  the  paying  every  creditor 
a  little  as  it  came  to  hand,  as  in  Bailey  v.  Sckqfield. 

I  have  now  to  inquire  to  which  of  these  descriptions 
the  present  case  belongs.  There  are  but  two  material 
witnesses  in  the  cause  to  this  point.  One  is  Joseph  Dan- 
dridge, and  the  other  Edward  Tucker  himself.  Dan- 
dridge is  examined  by  the  plaintiff,  and  Edward  Tucker  is 
examined  in  chief  on  the  part  of  the  defendant,  and  cross* 
examined  by  the  plaintiff.  Dandridge  being  a  creditor  of 
the  bankrupt  is  primd  facie  not  competent.  But  if  his 
testimony  were  received,  it  would  not  decide  the  point. 
The  substance  of  Dandridge  s  evidence  is,  that  he  was 
intimately  acquainted  with  Edward  Tucker,  during  the 
year  1821,  and  previous  to  that  period ;  that  Tucker  was  in 
distressed  circumstances;  that  the  witness  lent  him  from 
tune  to  time  small  sums  of  money;  that  he  had  discounted 
for  him  some  bills  of  exchange,  which  were  running  in 
November  and  December,  1821;  that  Tucker  was  unable 
to  pay  those  bilk;  that  in  consequence  of  this  inability, 
they  were  renewed,  and  remained  unsatisfied  at  the  date 
of  the  commission  in  December,  1825.  This  witness  also 
takes  upon  himself  to  state,  in  general  terms,  that  Tucker 
was  insolvent  in  1821.  This  general  allegation  is  denied' 
by  Tucker,  but  the  facts  stated  do  not  appear  to  be  con- 

(«)  11  Price,  423. 
VOL.  II,  I  J 
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Rsck.Ck.imEq.  trad  ic  ted.     The  question  is,  whether  those  facts,  without 
J^    more,  prove  insolvency. 
CuTTEsi  The  effect  of  Tuckers eYidence  is,  utterly  to  deny  his  in- 

SAxeEt.       solvency  in  1821.    He  swears  that  it  did  not  commence  till 

1823,  or  the  beginning  of  1824,  two  years  after  the  settle- 
ment. He  states  that  his  trade  was  that  of  a  pen  and  quill 
manufacturer,  that  he  contracted  no  debts  in  it,  and  cleared 
about  200L  per  annum,  living  prudently  under  his  income. 
That  he  was  employed  by  his  father  and  others,  as  a  de- 
tor  in  London,  and  came  under  acceptances  for  them;  but 
had  always  in  his  hands  goods  sufficient,  if  they  had  been 
disposed  of,  to  relieve  him  from  his  engagements.  He  ad- 
mits the  bill  transaction  with  Damdridge,  and  attributes  it 
to  that  cause.  He  names  the  persons  and  details  the  losses 
which  produced  his  bankruptcy,  and  dates  them  from  the 
time  mentioned,  viz.  the  end  of  1823,  or  the  beginning  of 

1824.  He  is  cross-examined  by  the  plaintiff,  but  no  cir- 
cumstance is  extracted  from  him  which  alters  the  com- 
plexion of  his  testimony. 

The  summary  of  the  whole  case  is,  that  two  bills  due 
on  or  before  December,  1821,  have  never  been  paid  except 
by  renewals,  and  the  renewed  bills  are  still  unsatisfied. 
This  is  the  whole  evidence  of  insolvency,  except  that  Da*- 
dridge  swears,  in  a  general  expression,  to  his  insolvency. 
This  is  denied  by  himself,  not  in  general  terms  alone,  but 
with  much  more  of  detail.  We  have  therefore  only  a  sin- 
gle circumstance,  and  one  which  was  held  by  Lord  EUenr 
borough  not  to  be  evidence  of  insolvency.  We  have  no- 
thing of  what  appears  to  have  been  expected  in  other  cases, 
a  general  composition  with  creditors,  frequent  arrests, 
meeting  the  daily  demands  by  partial  payments ;  all  such 
evidence  is  absent  upon  this  occasion.  There  is  that  evi- 
•dence  which  Lord  Ellenborough  decided  not  to  afford  no- 
tice of  insolvency,  and  there  is  nothing  like  that  which  it 
has  been  *aid  does  afford  notice  of  insolvency.  It  appears 
impossible,  therefore,  to  say  that  the  plaintiff  has  laid  be- 
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fore  the  Court  evidence  of  Edward  Tucker's  insolvency  at  Etch.  en.  mK^ 
the  date  of  the  settlement  of  the  1 5th  December,  1 82 1 .   This     ^   1828*  , 
is  the  stronger,  when  we  recollect,  that  the  plaintiff,  as  the       cuttek 
assignee  under  Edward  Tucker's  bankruptcy,  is  presumed  v- 

to  be  in  possession  of  all  his  books  and  papers,  to  have 
the  means  of  inquiring  into  all  his  affairs,  and  therefore  to 
have  the  best  possible  opportunity  of  shewing  the  insol- 
vency in  question  if  it  had  existed.  This  part  of  the  re- 
lief sought  by  the  plaintiff  cannot  be  afforded  him. 

I  forbear  to  consider  the  effect  of  the  statute  of  the 
13th  Elizabeth  upon  the  transaction  in  question,  as  against 
such  persons  who  were  creditors  at  the  time,  which,  so 
far  as  appears,  can  apply  to  Dandridge  alone,  because 
this  record  is  not  constituted  so  as  to  take  advantage  of 
that  act.  It  would  require  a  suit  differently  framed,  and 
brought  by  different  persons:  that  statute,  therefore,  will 
afford  the  plaintiff  no  assistance. 

If  I  understood  rightly,  it  was  not  contended  that  the 
small  provisions  made  by  the  indenture  of  15th  December  t 
1821,  for  the  other  objects  of  the  power,  were  invalid. 

The  life  interest  of  Edward  Tucker,  undoubtedly,  be- 
longs to  his  assignee.  He  has  therefore  a  right  to  an  ac- 
count of  the  incumbrances  upon  it. 


ii  2 
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ExcJ*.  Ck.  in  Eq. 
1828. 

^^T^TT^  Hull  v.  Mace  ay  and  Others. 

Where  defend-  IN  this  case,  process  of  subpoena  was  sued  out  against 
•tood  outeii       ^e  defendants,  returnable  on  the  23rd  ApriL  No  appear- 

pmen  ofcon-  mce  befog  entered  at  the  return  of  the  smbpcena,  an  at- 
tempt, for  want  "  * 

of  an  answer,  at  tachinent  was  issued  on  the  96th  April,  returnable  on  the 

commission  of  3rd  May,  to  which  the  Sheriff  having  returned  that  the 

ed^appesr^"  defendants  were  not  found  in  his  bailiwick,  an  attachment, 

•■*■  {"*  *  with  proclamations,  was  issued  the  5th  of  May,  returnable 

clerk  in  Court, 

paid  the  costs  on  the  12th,  to  which  a  like  return  being  made  on  the 
fndTbuZd  13th  of  May,  a  commission  of  rebellion  was  issued,  return- 
the  usual  order    aye  on  tne  g^  jay  Qf  tnjg  ierm:  the  commissioners  made 

for  time  to  an-  J 

swer;  on  an  ap-  a  similar  return  to  that  of  the  Sheriff,  on  the  attachment 

attachment  The  defendants,  on  the  first  day  of  this  term,  entered  as 

feno^ta^for^  aPP^arance,  paid  the  costs  of  their  contempt  to  the  clerk  in 

putting  in  their  Court,  and  moved  for,  and  obtained,  an  order  for  time  to 

answers,  the 

Court  held,  that  answer. 

MtabiUned°  A  motion  was  now  made  on  the  part  of  the  plaintiff,  pur- 

Court^the  de^  8Uant  to  notice,  that  an  attachment  might  issue  against  die 

fondants  were  defendants  for  not  putting  in  their  answer  in  die  cause,  and 

entitled,  on  pay-     *  i        ■»    -      »  •   1  «  *  \  i«       • 

ing  the  costs  of  that  the  defendants  might  pay  the  costs  of  the  application* 
^r*i^  take*"  The  application  was  supported  by  an  affidavit,  detailing 
the  usual  orders  |ne  steps  taken,  and  suggesting,  that  the  defendants,  whose 

for  time,  in  the  r  '  Y     .  .. 

same  manner      usual  residence  was  within  fifteen  miles  of  London,  bad 
notbeenyincon-  gone  to  France  expressly  to  avoid  process. 
^ss^iu  dis-        °n  the  Part  of  the  defendants,  an  affidavit  was  made, 
approbation  of    that  they  had  gone  to  France  on  legal  business. 

the  practice. 

Mr.  Haslewood,  in  support  of  the  motion,  admitted  that 
he  could  find  no  authority  for  the  application  in  this  Court, 
but  he  referred  to  the  old  practice  of  the  Court  of  Chan- 
cery, as  stated  in  Gilbert,  For.  Rom.  (a),  and  urged  that 

(a)  Page  83,  "  If  the  Court  more  enter  his  appearance  with  the  re- 
than  once  give  time  to  answer,  they  gister,  which  is  an  appearance  up- 
generally  oblige  the  defendant  to      ou  the  record  of  the  Court,  and  is 
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in  this  Court  the  appearance  with  the  clerk  in  Court  after  Exch.  ch.  UEq. 

1 828 
contempt,  was  equivalent  to  an  appearance  with  the  regis- 
ter in  the  Court  of  Chancery*  He  also  called  the  atten- 
tion of  the  Court  to  the  impropriety,  as  well  as  injustice,  of 
permitting  a  defendant  to  stand  out  all  process  of  contempt, 
and  at  the  last  stage  to  appear,  and  by  paying  a  small 
sum  for  costs,  much  less  than  the  costs  actually  incurred, 
to  entitle  himself  to  the  same  time  for  answering,  from  the 
time  of  his  appearance,  as  he  would  have  had  if  he  had 
appeared  at  the  return  of  the  subpoena. 

Jones  v.  Saxby,  in  a  note  to  Curzon  v.  De  la  Zouch  (a), 
and  Lord  Clarendon's  orders  (6),  were  cited  onthe  part  of 
the  plaintiff. 


Mr.  Tinney,  for  the  defendant  Hull,  contended,  that 
the  defendant,  having  paid  the  costs  of  the  contempt,  was 
entitled,  according  to  the  established  practice  of  this  Court, 
to  the  usual  orders  for  time  to  answer  from  the  time  of  his 


different  from  an  appearance  in  the 
office  by  his  cleric  in  Court;  for  the 
appearance  by  a  clerk  in  Court,  and 
going  away  without  answering,  is 
only  a  foundation  to  issue  process, 
and  there  is  no  record  of  such  ap- 
pearance; for  the  defendant's  clerk 
only  gives  notice  for  the  plaintiff, 
which  he  enters  in  his  book,  that 
-the  defendant  appears;  but  when 
he  enters  his  appearance  with  the 
register,  and  does  not  answer,  it  is 
a  departure  in  despite  of  the  Court ; 
upon  which,  the  Court  may  order 
an  immediate  commitment,  since 
this  is  not  merely  a  contempt  of  the 
process  issuing,  but  to  the  Court  it- 
self, to  which  he  appeared,  and  hath 
not  answered. 

MThe  entering   an  appearance 


with  the  register,  differs  from  ap- 
pearing by  the  clerk  in  Court,  for 
when  a  man  appears  by  his  clerk  in 
Court,  he  appears  as  upon  a  sub- 
poena, and  therefore  appears  as  not 
in  contempt.  But  where  a  man 
enters  his  appearance  with  the  re- 
gister, he  appears  as  upon  an  at- 
tachment, and  then  appearing  upon 
contempt,  if  he  do  not  put  in  his 
answer  within  the  time,  or  within 
four  days  after,  it  is  a  motion  of 
course  that  he  should  stand  com- 
mitted to  the  Fleet,  and  then  he 
must  answer  in  vinculu,  for  he  is  a 
prisoner  to  the  Court,  and  answers 
as  a  prisoner." 

(a)  1  Swanst.  194. 

(6)  Beanies'  Orders,  App.  p.  496, 
497. 
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Exch.  cii.  in  Eq.  appearance.     That  no  instance  could  be  produced  of  a 

similar  application.  And  he  adverted  to  the  distinction 
in  the  practice  of  the  Court  of  Chancery  and  this  Court:  a 
defendant  in  the  former  Court,  when  in  contempt,  entering 
his  appearance  with  the  register,  and  consenting  that  a 
serjeant  at  arms  should  go  against  him ;  whilst  here  the 
appearance  was  entered  with  the  clerk  in  Court  in  the 
same  manner  as  if  no  contempt  had  been  incurred.  He 
also  insisted  that  the  acceptance  of  the  costs  was  a  waiver 
of  the  contempt. 


Mr.  Simpkinson  for  the  defendant  Mackay  and  wife,  re- 
lied on  the  same  objections. 

Mr.  Haslewood  in  reply,  insisted,  that  the  acceptance 
of  the  costs  of  the  contempt  by  the  plaintiff's  clerk  in 
Court,  did  not  prejudice  the  case,  for  if  the  payment 
would  discharge  the  contempt,  so  would  a  tender  if  re- 
fused (a). 

Lord  Chief  Baron. — I  could  wish  that  the  rule  which 
seems  to  have  prevailed  in  this  case,  had  been  different, 
but  it  seems  clear,  according  to  the  established  practice  of 
this  Court,  that  where  a  party  is  in  contempt  for  want  of 
appearance,  on  payment  of  the  costs  he  is  considered  to 
clear  that  contempt.  The  case  is  different  when  the  de- 
fendant is  in  contempt  for  want  of  an  answer,  or  has  put 


(a)  By  the  24th  of  the  new  or- 
ders in  Chancery,  promulgated  be- 
fore the  decision  of  this  case,  it  is 
declared,  "  That  when  a  defendant 
in  contempt  for  want  of  answer,  ob- 
tains, upon  filing  his  answer,  the 
common  order  to  be  discharged  as 
to  his  contempt,  on  payment  or 
tvnder  of  the  co^ts  thereof,  the 
plaintiff  shall  not,  by  accepting  such 


costs,  be  compelled,  in  the  event  of 
the  answer  being  insufficient,  to 
re- commence  the  process  of  con- 
tempt against  the  defendant,  but 
he  shall  be  at  liberty  to  take  up  the 
process  at  the  point  to  which  he 
had  before  proceeded."  No  pro- 
vision is,  however,  made  in  the  or- 
ders in  cases  where  the  contempt 
is  for  mint  ofappeftrance. 
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in  an  insufficient  answer,  which  is  considered  as  no  answer.  E*ch- Ch- in  fy- 

•       •  1828* 

So  also  where  the  defendant  files  a  demurrer,  which  is 

overruled}  as  in  the  case  cited  for  the  plaintiff.  In  all  these 
cases,  it  seems  the  defendant  must  make  a  special  applica- 
tion for  time  to  answer.  The  rule  having  been  so  long  act- 
ed upon,  I  cannot  grant  this  motion,  though  I  refuse  it  with 
regret.  Probably,  in  the  revision  which  the  practice  of 
this  and  the  other  Courts  is  likely  to  undergo,  this  point 
will  not  be  overlooked. 

Motion  refused,  but  without  costs. 


Bozon  v.  Williams. 

xllLL  by  John  Wells  Bozon,  as  the  trustee  of  an  annui-  To  a  bill  by  as- 
ty  charged  on  certain  estates,  and  Henry  Hunt,  the  as-  jJjjJ^J^a 
signee  under  a  commission  of  bankrupt  against  William  ?*?* '*"}' tbe 
Cock  and  Martin  Thomas,  (the  parties  beneficially  enti-  instituted  with- 
tied  to  the  annuity),  against  William  Williams  and  Wei-  of  ^creditors, 
bore  Ellis,  (persons  who,  subsequently  to  the  creation  of  oroftoecom- 

xr  *  *  mistioners,  as 

the  annuity,  had  become  purchasers  and  owners  of  the  es-  required  by  the 

tate,  without,  as  it  was  alleged,  notice  of  the  incumbrances) ;  2,  c.  so,  and  the 

for  an  account  and  satisfaction  of  the  annuity;  for  an  in-  ta^aiiowed16' 

junction  to  restrain  the  sale  by  the  defendants  of  the  es-  chiefly  on  the 

*  #  m  #  ground  of  a  si- 

tate,  except  subject  to  the  annuity ;  and  for  a  receiver.        niiiar  plea  hay- 
To  this  bill  the  defendants  put  in  on  oath,  the  following  J2fjn  th"  court 

"  That  by  the  statute  made  and  passed  in  the  fifth  year  Bttuon,  2  Sim. 
of  the  reign  of  his  late  Majesty  King  George  the  Second, 
intituled,  '  An  act  to  prevent  the  committing  of  frauds 
by  bankrupts' — it  is  enacted  and  provided,  that  no  suit 
in  Equity  shall  be  commenced  by  any  assignee  or  assig- 
nees without  the  consent  of  the  major  part  in  value  of  the 
creditors  of  such  bankrupt,  who  shall  be  present  at  a  meet- 
ing of  the  creditors,  pursuant  to  notice  to  be  given  in  the 
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Esch.  ck.  in  Eq.  London  Gazette  for  that  purpose.    And  these  defendants 

further  say,  that,  by  the  statute  made  and  passed  in  the 


sixth  year  of  the  reign  of  his  present  Majesty  King  George 
the  Fourth,  intituled,  '  An  act  to  amend  the  laws  relating 
to  bankrupts/ — it  is  enacted,  (amongst  other  things),  as  fol- 
lows, (that  is  to  say)  that  the  said  act  passed  in  the  fifth 
year  of  the  reign  of  King  George  the  Second  be  repealed; 
and  further,  that  the  assignees,  with  the  consent  of  the 
major  part  in  value  of  creditors,  who  shall  have  proved 
under  the  commission,  present  at  any  meeting  whereof, 
and  of  the  purport  whereof  twenty-one  days'  notice  shall 
have  been  given  in  the  London  Gazette,  may  compound 
with  any  debtor  to  the  bankrupt's  estate,  and  do  other 
matters  therein  in  that  behalf  mentioned,  and  that  no  suit 
in  Equity  shall  be  commenced  by  the  assignees,  without 
such  consent  as  aforesaid;  provided  that  if  one  third 
in  value,  or  upwards,  of  such  creditors,  shall  not  at- 
tend at  any  such  meeting,  (whereof  such  notice  shall  have 
been  given  as  aforesaid),  the  assignees  shall  have  power, 
with  the  consent  of  the  commissioners,  testified  in  writing 
under  their  hands,  to  do  any  of  the  matters  aforesaid.  And 
by  the  said  act  passed  in  the  sixth  year  of  the  reign  of  his 
present  Majesty  King  George  the  Fourth,  it  is  also  enact- 
ed, (amongst  other  things),  as  follows,  (that  is  to  say)  that 
all  powers  given  to,  or  duties  directed  to  be  performed  by 
the  commissioners  or  assignees,  may  be  exercised,  and  shall 
be  performed  respectively  by  the  major  part  of  the  com- 
missioners, or  by  one  assignee,  where  only  one  shall  have 
been  chosen :  that  nothing  therein  contained  shall  render 
invalid  any  commission  of  bankruptcy  then  subsisting,  or 
which  shall  be  subsisting  at  the  time  this  act  shall  take 
effect,  or  any  proceedings  which  may  have  been  had  there- 
under, except  as  is  therein  specifically  enacted ;  and  further, 
that  this  act  shall  not  take  effect  before  the  first  day  of  Sep- 
tember, one  thousand  eight  hundred  and  twenty-five,  save 
and  except  as  therein  in  that  behalf  mentioned.  And  these 
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defendants  say,  that  none  of  the  aforesaid  exceptions  re-  Exck.Ch.inRq. 
late  to  the  commencement  of  suits  in  Equity;  and  these  „ 

defendants  do  aver,  that  the  said  complainant's  bill  was  Bozo* 
filed,  and  this  suit  was  instituted  without  the  consent  of  wiluamk 
the  major  part  in  value  of  the  creditors  of  William  Cock, 
Martin  Thomas,  and  Richard  Fillis,  the  bankrupts  in  the 
said  complainant's  bill  named,  present  at  a  meeting  of  the 
creditors,  pursuant  to  notice  given  in  the  London  Gazette 
for  that  purpose,  having  been  given  or  obtained  to  the 
commencement  of  such  suit  before  the  repeal  of  the  said 
statute,  made  and  passed  in  the  fifth  year  of  his  late  Ma* 
jesty  King  George  the  Second,  and  without  the  consent  of 
the  major  part  in  value  of  creditors  who  had  proved  un- 
der the  commission  of  bankrupt  awarded  and  issued  against 
the  said  William  Cock,  Martin  Thomas,  and  Richard 
Fillis,  in  the  said  complainant's  bill  mentioned,  present  at 
any  meeting  whereof,  and  of  the  purport  whereof  twenty- 
one  days'  notice  had  been  given  in  the  London  Gazette, 
and  without  the  consent  of  the  commissioners,  or  the  ma- 
jor part  of  them,  having  been  given  or  obtained  to  the 
commencement  of  such  suit,  since.the  said  statute  made  and 
passed  in  the  sixth  year  of  the  reign  of  his  present  Majes- 
ty King  George  the  Fourth  took  effect.  And  these  defend- 
ants do  aver,  and  plead  the  matters  aforesaid  to  the  said 
complainant's  said  bill  of  complaint,  and  pray  the  judg* 
ment  of  this  Honourable  Court,  whether  they  shall  be 
compelled  to  make  any  further  answer  to  the  said  bill, 
and  pray  to  be  hence  dismissed  with  their  reasonable  costs 
and  charges  in  that  behalf  most  wrongfully  sustained. 

J.  Walker." 
Sworn  at  my  house  in  Russell* 


Square,  in  the  county  of  Middle- 
sex, by  both  defendants,  this 
15th  day  of  May,  1888,  before 
me, 

John  Hullock. 


Wm.  Williams. 
Welb.  Ellis. 
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Exck.ck.inEq.  Mr.  Treslove,  and  Mr.  Walker $  in  support  of  the  plea. 
1828.  — jn  ex  parte  Whitchurch  {a) ,  where  four  creditors  pre- 
sent at  a  meeting  to  consider  whether  they  should  carry 
on  a  suit,  signed  a  writipg,  authorizing  the  assignees  to 
prosecute  such  suits  as  they  should  think  fit,  the  Lord 
Chancellor  held,  there  was  no  colour  to  say,  that  creditors 
under  a  commission  of  bankrupt  could  give  such  a  gene- 
ral authority,  undefr  the  statute  5  Geo.  2;  but  that  assig- 
nees must  have  a  meeting  of  creditors,  upon  notice  given 
for  that  purpose,  to  consider  of  each  particular  suit.  In 
Ocklestone  v.  Benson  (6),  which  was  the  case  of  a  plea  on 
the  section  of  the  act  now  in  question,  and  was  heard  be- 
fore the  present  Master  of  the  Rolls,  then  Vice  Chancel- 
lor, the  Court  held,  that,  as  the  creditors  were  not  bound 
by  the  result  of  a  suit  commenced  by  the  assignees  with- 
out the  consent  of  the  creditors,  it  was  not  fit  that  a  de- 
fendant should  be  vexed  by  a  suit  which,  at  the  pleasure 
of  the  creditors,  might  be  fruitless ;  and  that  if  the  credi- 
tors were  bound  by  such  a  suit,  the  plea  was  in  further- 
ance of  the  purposes  of  the  statute,  and  ought  to  be  al- 
lowed ;  and  the  plea  was  allowed  in  that  case.  If  the  suit  will 
not  bind  the  creditors,  it  cannot  be  disputed  that  the  de- 
fendant is  at  liberty  to  avail  himself  of  this  clause  in  the  act. 

[Lord  Chief  Baron. — The  Master  of  the  Rolls,  in  the 
case  cited,  does  not  expressly  say,  that  such  a  suit  would 
not  be  binding  on  the  creditors.] 

In  Wilkins  v.  Fry  (c),  it  is  certainly  stated,  that  to  a 
suit  instituted  by  assignees,  in  the  object  of  which  the  cre- 
ditors have  no  interest,  the  assent  of  the  creditors  is  not 
necessary  under  the  statute  5  Geo.  2.  But  Sir  W.  Grant 
did  not  think  it  necessary  to  decide  the  point,  the 
principal  question  in  that  case  being,  whether,  assignees 
having  sold  a  leasehold  interest,  the  purchaser  was  bound 
to  accept  an  indemnity  against  the  rent  and  covenants  in 

(a)  1  Atk.  91.  (/»)  2  Sim.  &  S.  265.  (c)  1  Meriv.244. 
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the  original  lease;  and  Sir  W.  Grant  held,  he  was  not.  $*k.Ch.inEq. 

1828. 
He  considered^  however,  in  that  case,  that  the  creditors 

had  no  interest,  the  question  being  merely  a  personal  one 
between  the  assignees  and  the  purchaser. — A  decree  in 
this  suit  could  not  be  pleaded  in  answer  to  a  suit  by  ano- 
ther assignee. 

Mr.  Rose,  and  Mr.  Bet  hell,  for  the  bill. — The  objection 
made  by  this  plea  is  only  open  to  a  creditor  on  petition, 
and  does  not  lie  in  the  mouth  of  a  stranger.  No  instance 
can  be  produced  of  such  a  case.  Under  the  stat.  Anne  (a), 
the  assignees  took  every  thing,  and  represented  the  bank- 
rupt for  every  purpose.  The  stat.  5  Geo.  2,  controlled 
their  right  in  reference  to  dividends,  and  directed  a  dividend 
to  be  made  within  eighteen  months,  unless  a  suit  in  Equity 
should  be  in  the  mean  time  commenced ;  and  it  is  obvious, 
that  the  provision  with  respect  to  the  institution  of  suits 
had  reference. to  this,  so  that  an  assignee  might  not,  by 
improperly  or  wilfully  instituting  a  suit,  delay  the  making 
of  a  dividend.  The  true  construction  of  the  statute 
5  Geo.  2,  and  also  of  the  last  act,  which  has  adopted  the 
present  provision  from  it,  is,  that  the  clause  applies  only 
between  the  assignees  and  the  creditors,  and  was  intended 
to  give  the  latter  a  control-over  the  conduct  of  the  former. 
And  that,  as  between  the  assignees  and  third  persons,  it 
does  not  limit  that  power  of  instituting  suits  which  must 
be  incidental  to  the  right  of  property  transferred  to 
the  assignees.  Cases  constantly  arise  in  which  it  may 
be  necessary  for  assignees  to  file  a  bill  to  restrain  waste. 
If  the  assignees  cannot  file  a  bill  until  they  have  given  the 
notice  required  by  the  statute,  and  have  obtained  the  con- 
sent of  the  creditors  at  a  meeting  convened  according  to 
such  notice,  in  many  cases  the  object  of  the  suit  would  be 
wholly  defeated.  If  the  law  were,  as  contended,  the 
point  could  have  been  raised  by  demurrer. 

(a)  10  Ann.  c.  13. 
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it  crer  been  rwriilcwd  necessary  to  read 

front  the  answer,  or  any  evidence  that  the 

of  the  creditors  has  been  obtained.    In  none  of  the 

is  anch  an  objection  noticed. 
No  ilhirion  to  anch  a  mode  of  defence  it  made  in  Lend 
*  Treatise,  or  in  any  other  book  on  pleading. 
In  Betmm  t.  Lewis  {m\  die  Vice  Chancellor  expresaed  his 
donbt  whether,  if  OcUestome  ▼-  Bemsom  had  not  oone  k 
upon  a  plea,  he  should  have  cosne  to  the  conclusion  which 
the  Court  arrived  at  in  that  case. 

There  is  nothing  in  the  language  of  die  statute  to  point 
out  any  smode  of  defence.  It  looks  only  to  the  institution 
of  the  suit,  and  not  to  the  prosecution  of  it.  The  pie* 
does  not  allude  to  the  statute  5  Geo.  4,  which  was  in  oper- 
ation during  a  short  time.  Nor  is  there  any  general  alle- 
gation in  the  plea,  to  cover  the  interval  of  tone  between 
that  and  the  last  act;  the  plea  is  confined  to  the  two  sta* 
tntes,  5  Geo.  2,  and  6  Geo.  4.  In  Doe  dem  Omrie  v. 
Spencer  (b),  a  case  under  the  insolvent  act  (c),  containing 
a  provision  in  nearly  similar  terms  with  the  act  in  question, 
it  was  decided  that  a  defendant  in  ejectment  was  not  at 
liberty  to  avail  himself  of  the  clause  in  the  act. 

Mr.  Treslove,  in  reply. — The  statute  5  Geo.  4,  could 
have  only  been  in  existence  for  a  few  days,  and  the  clause 
in  that  act  is  in  the  same  terms  as  the  clause  in  die  6 
Geo.  4,  which  requires  twenty-one  days'  notice  to  be  given 
in  the  Gazette.  In  all  the  cases  cited  on  the  other  side,  the 
objection  has  been  made  too  late ;  in  Bevan  v.  Lewis,  the 


(a)  2  Glyn  &  J.  245.    In  Bevan  sion.   This  appears  to  be  a  mistake 

v.  Lewi*,  the  Vice  Chancellor  is  for  Ocklatont  v.  Beam  did  <*mc 

reported  to  have  said,  that  if  OcJde-  on  upon  a  pica,  and  the  plea  was  al- 

stone  y.  Benson  had  come  on  upon  a  lowed, 

plea,  he  doubted  whether  the  Court  (&)  3  Bingham,  203. 

would  have  arrived  at  that  conclu-  (c)  1  Geo.  4,  c.  11. 
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point  was  raised  at  the  hearing,  and  was  not  even  alleged  £*<*•  Ch.mEq. 

•      ..         *       i»  1828. 

m  the  pleadings.  v 

Bozon 

Lord  Chirp  Baron. — The  question  is,  whether  the  will! am* 
clause  which  prohibits  the  assignee  from  commencing  any 
suit  without  the  consent  of  the  creditors,  pointed  out  in 
the  section  in  question,  is  a  clause  which  makes  a  suit  in- 
stituted without  that  consent  so  absolutely  void  or  nugatory 
that  a  defendant  may  take  advantage  of  it.  I  confess,  when 
this  case  was  first  opened,  I  considered  that  the  effect  of 
the  statute  would  have  been  merely  to  render  the  assignee 
liable  for  misconduct  in  instituting  a  suit  without  the  con- 
sent required  by  the  act,  and  to  give  the  creditors  a  reme- 
dy against  the  assignee  for  so  doing.  That  was  my  first 
impression;  but,  after  hearing  the  case  cited, in  which,  after 
consideration,  the  Master  of  the  Rolls  positively  decided 
that  this  was  a  clause  of  which  a  defendant  may  avail  him- 
self in  the  form  and  under  the  same  circumstances  in  which 
the  present  defendants  seek  to  avail  themselves  of  it,  I 
feel  it  to  be  of  so  much  consequence  to  adhere  to  former 
decisions,  that  I  should  be  unwilling  to  come  to  a  different 
conclusion,  unless  there  were  some  special  circumstances 
to  induce  me  to  dissent  from  that  decision.  All  the  other 
cases  apply  only  by  inference.  In  general,  the  question  has 
arisen  between  the  assignee  and  the  creditors,  or  the  assig- 
nee and  the  attorney.  To  those  cases  the  act  has  a  direct  ap- 
plication. The  strongest  argument  used,  and  which  makes 
me  in  some  measure  doubt  the  accuracy  of  the  report  of  the 
case  before  the  Master  of  the  Rolls,  is  the  supposed  case  of 
waste,  in  which  it  might  be  necessary  to  make  an  immediate 
application  to  the  Court:  and  to  give  the  notice  required  by 
the  act  would  only  be  to  accelerate  the  mischief.  The  obser- 
vation is  a  very  strong  one,  and  difficult  to  be  dealt  with. 
When  such  a  case  occurs,  in  what  manner  the  Court  will 
deal  with  it,  I  will  not  now  undertake  to  say.  If  this  had 
been  the  case  of  a  demurrer  I  would  have  presumed  all  pro- 
per measures  to  have  been  taken  under  the  act.    But  where 
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Kxek.CJLi*Ei   the  question  is  put  directly  in  issue  by  a  plea,  and  it  is  in 

1828 

„     the  power  of  the  plaintiff  to  reply  to  such  plea,  and  put  the 

Boxos        matter  in  a  course  of  trial,  I  feel  that  I  am  not  at  liberty  to 

Williams,      pronounce  the  prorisions  of  the  act  to  have  been  complied 

with. 

It  appears  to  me  to  be  the  proper  and  safest  course  in  the 

administration  of  justice  to  adhere  to  a  former  decision,  in 

a  case  under  precisely  the  same  circumstances.     And  it  is 

therefore  on  the  authority  of  the  case  cited  that  I  allow 

this  plea. 

Plea  allowed. 


June  20th.  Stone  ▼.  Bettridge. 

a  common  JN  this  case  the  common  injunction  had  been  obtained 
iocberaobtdn-  **or  want  of  answer.  On  the  coming  in  of  the  answer,  ex- 
ed  for  want  of    ceptions  were  taken  to  it,  the  exceptions  were  allowed  and 

answer,  on  the  *  * 

answer  coming    the  bill  was  amended.    A  further  answer  was  put  in  to« 
were^takenand    the  amended  bill!  and  that  answer  was  referred  for  scandal 
waTthcn1116  ^  an^  ^perti0611^     The  Master  reported  that  the  answer 
amended;  to       was  neither  scandalous  nor  impertinent. 

which,  and  the 
exceptions,  a 

w^t'mTme  Mr.  Chichester,  R.B.,  for  the  plaintiff,  had  obtained  the 
further  answer     usual  order  nisi  to  dissolve  the  injunction,  and  now  moved 

was  referred  for  * 

scandal  and  im-  to  make  it  absolute,  and  for  the  costs  of  the  reference, 

pertinence.  The 
master  reported 

it  was  neither         Mr.  Wheatley,  for  the  defendant,  proposed  to  shew  ex- 

scandalous  nor  .  ~ 
impertinent.  Ceptions  tor  Cause. 
And  on  this  re- 
ant  obtained           The  Lord  Chief  Baron,  being  of  opinion  that  the  re- 
to^UssoT^tibT  ^erence  f°r  scandal  and  impertinence  was  a  dilatory  pro- 
injunction  nisi,  ceeding,  would  not  allow  exceptions  to  be  shewn  as  cause, 

Exceptions  to  i  i     i  i     i  *       • 

the  answer  to      and  held  that  the  injunction  ought  to  be  dissolved. 

the  amended 

bill  were  offer-  . 

ed  to  be  shewn  Motion  granted. 

as  cause,  but 
the  Court  consi- 
dered the  reference  for  scandal  and  impertinence  a  dilatory  proceeding,  rtnd  dissolved  the  injunction. 
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Exch.  Ch.  in  Eq. 
1828. 

LENNOX  V.  MUNNINGS.  June  26th. 

MR.   Wright  moved  to  suppress  depositions  taken  at  Depositions 
Sierra  Leone,  under  a  commission,  on  the  ground  of  irre-  SiMionfaapT" 
gularity.     The  irregularity  complained  of  was,  that  the  Pre*Jed»  l*aP- 
depositions,  instead  of  being  taken  by  the  commissioners,  evidence  had 
were  taken  by  their  clerk,  and  during  the  examination  of  the^ierk  "o  The 
one  of  the  witnesses,  the  agent  of  the  plaintiff  was  ac-  ^Uhaf^hT*' 
quainted,  by  the  direction  of  the  plaintiff's  commissioners,  effect  of  some 

,  .  .  ofthedeposi- 

with  the  nature  of  the  depositions.  dona  had  been 

The  application  was  supported  by  an  affidavit  of  one  of  toTh^^nt^n 
the  commissioners  for  the  defendant,  who  deposed  to  his  the  otber  sWe- 
having  been  informed  of  the  latter  fact  by  the  clerk  to  the 
commissioners,  and  of  his  having,  in  consequence  thereof, 
refused  to  act. 

.    Mr.  Bethell  opposed  the  application. 

The  Lord  Chief  Baron. — It  is  impossible  for  me  to 
replace  the  parties  in  the  situation  which  they  would  have 
been  in,  but  for  the  gross  neglect  of  two  of  the  commission- 
era  for  the  plaintiff,  and  one  of  the  commissioners  for  the 
defendant,  the  effect  of  the  evidence  being  now  known. 
All  the  commissioners  were  guilty  of  great  misconduct  in 
suffering  the  clerk  to  take  the  examinations ;  but  the  con- 
duct of  the  commissioners  for  the  plaintiff,  in  directing  the 
clerk  to  communicate  the  effect  of  the  depositions,  was  not 
only  improper,  but  a  gross  breach  of  their  oath  and  duty. 
I  think  I  must  suppress  the  depositions  without  costs  on 
either  side.  I  only  wish  I  had  sufficient  authority  to  make 
the  commissioners  pay  the  costs. 

Mr.  Wright  subsequently  elected  to  let  the  depositions 
stand,  in  preference  to  incurring  the  delay  of  a  new  com- 
mission. 
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Bxch.Ch.inEq. 
1828. 

June  28tA.  RENDELL  0.  CARPENTER. 

A.  having  em-  jTHE  original  bill  was  filed  by  Thomas  Rendett,  on  be* 
ptoyed  B.  at  hit  half  of  himself  and  all  other  the  creditors  of  the  Rev.  John 

solicitor  and 

agent  for  tome  Norris,  deceased,  against  Charles  Carpenter  and  John 

iTTjpHi,  Bawden,  the  devisees  in  trust,  and  executors  of  Jokm  Nor- 

hhrui  letteTin  ****  &n^  several  persons  beneficially  interested  in  his  real 

theae  words :—  and  personal  estates. 

"  I  have  far  a  * 

length  of  time  The  bill  stated  the  debt  due  to  the  plaintiff  to  be  196/. 
HmrfnctMng  **•  MkL9  for  money  paid,  laid  out,  and  advanced,  and  bu- 
tkt  a****  «/  giness  done  by  the  plaintiff,  for  and  on  account  of  John 
$ta*d  indebud  Norris.  That  John  Norris  being  seised  and  possessed  of 
ag!imr*iue$t      real  and  personal  estates,  made  his  will,  duly  execut- 

STeritt  itthnt  e^  t0  P*88  rea*  estate»  which,  so  far  as  it  is  material,  was 
every  tkimg may  'm  these  words:  I  give,  devise,  direct,  limit,  and  appoint 

ee  afffiaaV    A. 

diadontheS7th  unto  my  son-in-law,  Charles  Carpenter,  and  my  nephew, 

baring  made  his  John  Bawden,  their  heirs,  executors,  administrators,  and 

hl'd  JlLI fc£h  as8^8ns>  a^  my  freehold  and  other  property,  estates,  lands, 

real  and  per-  tenements,  and  hereditaments,  and  all  my  goods,  chattels, 

trust  for  sale,  an^  effects  whatsoever,  upon  the  trusts,  and  to  and  for 

tlrasteas^^und  *e  'ntents  an<*  purposes,  and  with,  under,  and  subject  to 

possessed  of  the  the  powers  and  declarations  hereinafter  expressed,  (that 

monies  to  arise  .  . 

by  the  sale  is  to  say),  upon  trust,  and  I  hereby  direct  and  authorise 
wkjmWZiu.  them  to  sell  and  dispose  of  the  same  in  such  manner  as 
and  the  charges  tkev  gj^u  think  fit,  as  soon  as  conveniently  may  be  after 

and  expences  J  *  *  * 

attending  his  my  decease  ;  and  I  hereby  will  and  declare,  that  they,  my 
trusts  therein  said  trustees,  their  executors  and  administrators,  do  and 
sho^^after^'s  B^La^  at  all  times,  from  time  to  time,  stand  possessed  of  and 
death,  delivered  interested  in  the  money  to  arise  or  be  received  by  or  from 

his  bill,  the  last  J  J 

item  of  which,  such  sale  as  aforesaid,  and  also  of  and  in  the  rest  and  resi- 
"jUgutt,  1808,  due  of  my  personal  estate  and  effects,  after  paying  my 
and  on  the^sth  ^ebts  anc[  ffie  charges  and  expenses  attending  the  execu* 

heSleshis'billon 

behalf  of  himself  and  the  other  creditors  of  the  testator.  The  Court  held  that  the  debt  was  taken 
out  of  the  statute  of  limitations  by  the  testator's  letter  of  the  23d  April,  1813,  and  was  continned 
to  be  kept  out  of  that  statute  by  the  devise  in  the  testator's  will ;  and  decreed  for  the  plaintiff  accord- 
ingly: but,  in  consequence  of  his  laches  and  some  misconduct,  without  costs. 


TRINITY  TERM,  9  GEO.  IV.  485 

Hon  of  the  trusts  of  this  my  mill,  Upon  the  trusts  arid  for  Exch.  ChAn  Eq. 
the  purposes  after  mentioned,  ris.  to  be  equally  divided     v^^J^/ 
among  the  younger  children;  and  I  lastly  appoint  the  said       rendell 
Charles  Carpenter  and  John  Bawden,  executors  in  trust     carpenter. 
of  this  my  will."    The  bill  prayed  an  account  of  the  debts 
due  to  the  plaintiff  and  the  other  creditors,  and  the  several 
accounts  of  the  personal  estate  and  payment  of  the  debts. 
And  if  the  personal  estate  should  be  insufficient,  then  a 
sale  of  the  real  estate  in  aid  of  the  personalty. 

The  case  made  by  the  answers  of  the  defendants  was, 
that,  shortly  after  the  death  of  the  testator,  (who  died  27th 
August,  1814)  the  plaintiff  delivered  a  bill  of  costs  for  bu- 
siness done  for  the  testator,  amounting  to  196/.,  and  that 
he  had  subsequently  delivered  to  the  executors  a  bill 
for  the  same  business,  amounting  to  3321.  12*.  5d.,  instead 
of  196/.  That  the  date  of  the  last  item  in  such  bill  ap- 
peared to  be  the  19th  August,  1808,  being  upwards  of 
six  years  before  the  death  of  the  testator,  and  eleven  years 
before  the  bill  was  delivered.  The  defendants  relied  on 
the  statute  of  limitations  in  bar  of  the  plaintiff's  demand. 
The  executors  stated  that  all  the  testator's  debts  had  been 
paid.  And  they  admitted  assets  to  answer  the  plaintiff's 
demand,  if  he  should  be  able  to  establish  it. 

The  answers  were  replied  to  and  issue  joined,  and  the 
plaintiff  entered  into  the  peremptory  order  for  examining 
witnesses  and  passing  publication;  and,  being  then  unable 
to  amend,  he  filed  a  supplemental  bill,  stating  the  former 
proceedings,  and  also  stating  more  particularly  the  transac- 
tions between  him  and  the  testator,  and  charging,  that  the 
testator  had,  within  six  years  before  his  death,  acknowledg- 
ed, in  the  presence  of  Carpenter  and  Bawden,  that  some 
money  was  due  from  him  to  the  plaintiff,  and  promised  to 
pay  the  same;  and  particularly,  that  the  testator,  in  August, 
1812,  requested  the  defendant  Carpenter  to  ask  the  plain- 
tiff for  his  account,  and  that  Carpenter  accordingly,  on  the 
31st  August,  1812,  wrote  and  sent  from  the  house  of  the 

VOL.  II.  k  k 
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E*ck.  ck.i*Bq.  testator,  a  letter  of  that  date,  to  the  plaintiff,  in  the  words 
^  following: — 

Rendell  "  Sir, — Considering  the  situation  in  which  I  stand  with 

Carfektee.  Mr.  Norris  and  his  family,  I  hope  you  will  not  think  it  im- 
proper or  intrusive  in  me,  if,  at  his  request,  I  solicit  the 
favour  of  your  professional  demand  on  him,  and  likewise  a 
statement  of  the  account  between  you,  in  order  that  it  may 
be  amicably  and  liberally  adjusted." 

That  the  testator  himself,  on  the28d  April,  1813,  wrote 
and  sent  a  letter  of  that  date  to  the  plaintiff  in  the  follow- 
ing words : — "  I  have  for  a  length  of  time  been  in  expect- 
ation of  receiving  the  account  of  whatever  I  may  stand  in- 
debted to  you,  let  me  again  request  that  you  will  oblige 
me  with  it,  that  every  thing  may  be  settled." 

The  bill  also  charged  that  several  letters  had  been  writ- 
ten to  the  plaintiff  since  the  testator's  death,  by  the  de- 
fendant Bawden,  one  dated  15th  October,  1820,  in  the  fol- 
lowing words: 

"  Dear  Sir, — My  accounts  with  Mr.  NorrW  children, 
will  be  finally  made  up  soon  after  Christmas,  and  I  wish 
something  could  be  done  about  your  bill  of  costs  previous 
to  that  time,  otherwise  I  must  take  an  indemnity  from  them 
against  your  claims.    This  is  inter  no*" 

A  second,  dated  10th  November,  1820,  as  follows: — 
"  My  dear  Sir,< — I  have  received  your  letter  with  co- 
pies of  subpoena  against  Mr.  Carpenter  and  myself,  at 
your  suit,  to  which  I  undertake  to  appear.  Mr.  Carpenter 
is  in  London,  and  I  have  written  to  him  on  the  occasion, 
and  requested  him  to  make  Mr.  Norris's  children  acquaint- 
ed with  the  circumstance.  I  had  some  conversation  with 
him  on  the  subject  last  week,  and  can  assure  you  it  is  his 
wish,  as  well  as  mine,  that  your  bill  should  be  paid,  but  we 
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are  positively  prohibited  doing  it  by  the  parties  interested.  Exeh.  Ch.inEq. 
I  have  recommended  a  reference,  and  shall  feel  most  hap-     v^_^^ 
py  for  your  sake  if  I  can  bring  the  parties  to  agree  to  it."        Rendell 

V. 
CARPEMTEt. 

And  a  third  of  such  letters,  dated  18th  December,  1820, 
as  follows: 

"  My  dear  Sir, — I  have  received  your  letter,  informing 
me  that  Captain  Norris  has  expressed  a  wish  to  have 
the  question  relative  to  your  bill  of  costs  settled.  Why, 
therefore,  don't  you  request  him  to  advise  his  brother  and 
sister  to  accede  to  your  proposal  of  reference.  If  he  would 
do  ao,  I  think  they  would  follow  his  advice ;  and  you  should 
see  him  immediately,  to  save  further  expense." 

The  bill  charged,  in  general  terms,  that  the  executors 
had  admitted  the  existence  of  the  plaintiff's  debt.  And, 
in  explanation  of  the  circumstance  of  two  different  accounts 
being  delivered,  stated,  that  the  first  contained  only  his 
bill  of  costs,  whilst  the  second  contained  the  monies  ad- 
vanced by  him  for  the  testator,  but  that  he  only  claimed 
the  balance. 

The  defendants,  the  executors,  by  their  answer  to  the 
supplemental  bill,  admitted  the  writing  of  the  letters,  and 
that  they  had  stated  in  conversation  that  they  believed 
that  there  was  some  account  subsisting  between  the  plain- 
tiff and  the  testator,  but  did  not  admit  the  existence  of 
any  debt  to  the  plaintiff. 

The  plaintiff  entered  into  evidence,  to  prove  his  bill  of 
costs,  the  letters  stated  in  the  supplemental  bill,  and  nu- 
merous other  letters  from  the  testator. 

The  cause  now  came  on  for  hearing. 

Mr.  Martin,  H.,  and  Mr.  Duckworth,  for  the  plaintiff. 
This  case  is  reduced  to  the  question,  whether  the  plaintiff's 
demand  is  or  is  not  barred  by  the  statute  of  limitations ;  or, 
supposing  it  to  have  been  barred  by  the  statute  in  the  tes- 
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Exch.  ch.inEq.  tator's  life-time,  whether  it  is  hot  revived  by  the  testator's 

]  828  • 

^     will,  and  the  letters  from  his  executors.    The  letter  from 

Rekdell  the  testator,  of  23d  April,  1813,  was  a  sufficient  acknow- 
CAtPENTER.  lodgment  of  the  debt.  In  Trueman  v.  Fenton  (a),  Lord 
Mansfield,  in  reference  to  the  reviving  a  debt  at  law,  so 
as  to  take  it  out  of  the  statute,  said,  "  the  slightest  acknow- 
ledgment has  been  held  to  be  sufficient,  such  as  saying, 
prove  your  debt  and  I  will  pay  you. — /  am  ready  to  ac- 
count, but  nothing  is  due  to  you.  And  much  slighter  ac- 
knowledgments than  these  will  take  a  debt  out  of  the  sta- 
tute." In  the  same  case  Lord  Mansfield  says,  "  where  a 
man  devises  his  estate  for  payment  of  debts,  a  Court  of 
equity  says  (and  a  Court  of  law,  in  a  case  properly  before 
them,  would  say  the  same)  all  debts  barred  by  the  statute 
of  limitations  shall  come  in  and  share  the  benefit  of  the  de- 
vise, because  they  are  due  in  conscience.*'  It  has  repeated- 
ly been  held,  that  the  slightest  acknowledgment  will  take 
a  debt  out  of  the  statute.  Lloyd  v.  Maund  (6),  Bryan 
v.  Horseman  (c).  In  Burke  v.  Jones  (d)f  a  devise  in  trust 
for  payment  of  debts  was  held  not  to  revive  a  debt  on 
which  the  statute  had  taken  effect  before  the  testator's 
death.  In  this  case  it  is  submitted  that  the  statute  had 
not  run  before  the  testator's  death;  or,  if  it  had,  yet  that 
the  debt  was  revived  by  the  letter  of  23d  April,  1813. 
In  Hughes  v.  Wynn,  before  Sir  Thomas  Plumer,  in  1823, 
it  was  held  that  where  the  debt  was  not  barred  by  the  sta- 
tute in  the  testator's  lifetime,  and  the  testator  charged  his 
lands  with  the  payment  of  debts,  the  statute  would  not  run. 

Mr.  Fonblanque  and  Mr.  Roupell,  for  the  defendants, 
the  executors — contended  that  the  conduct  of  the  plain- 
tiffs had  justified  them  in  resisting  the  demand,  and 
rendered  it  very  doubtful  whether  the  debt  ever  existed. 
That  the  will  did  not  contain  a  sufficient  charge  of  debts, 

(a)  Cowp.  544-8.  (6)  2  T.  R.  760.  (c)  4  East,  599. 

(d)  2  Ves.  &  B.  275. 
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the  will  only  containing  a  devise  of  the  residue  of  his  es-  Elck:^'*nE9' 
tate,  after  payment  of  the  debts  and  the  expenses  of  the     v— ^— ** 
trusts     That  the  letters  of  the  executors  did  not  contain      Rendell 
any  admission  of  the  demand.  Carpenter. 

Mr.  Fonblanque,  J.  S.  M.,  for  some  of  the  residuary  le- 
gatees, and  Mr.  Monro  for  other  legatees,  argued,  that 
no  debt  was  shewn  to  be  due ;  but,  if  it  had  existed,  it  had 
been  barred  in  the  testator's  life-time,  and  had  not  since 
been  revived.  That  there  had  been  very  gross  neglect, 
if  not  misconduct,  on  the  part  of  the  plaintiff,  with  respect 
to  his  demand. 

Lord  Chief  Baron. — The  plaintiff's  demand,  with  re- 
spect to  his  bill  of  costs,  appears  to  me  to  have  been  clear- 
ly proved.  Two  defences  are  made  in  this  case,  first,  that 
his  demand,  if  any,  has  been  barred  by  the  statute  of  limi- 
tations. And  secondly,  that,  if  not  barred,  yet  from  the 
stateness  of  the  demand,  a  Court  of  equity  must  presume 
it  to  have  been  satisfied. 

With  regard  to  the  first  part  of  the  defence,  that  which 
arises  under  the  statute,  I  think  the  testator's  letter  of 
the  23d  April,  1813,  clearly  takes  the  case  out  of  the  sta- 
tute. The  direction  in  the  testator's  will,  for  payment  of 
his  debts,  appears,  according  to  the  authorities,  to  have 
continued  the  case  out  of  the  statute  down  to  the  time  of 
the  filing  of  the  bill. 

With  respect  to  the  laches  on  the  part  of  the  plaintiff, 
his  conduct  throughout  the  whole  of  the  transaction  ap- 
pears to  have  been  very  improper,  and  to  have  occasioned 
the  expense  of  this  suit;  but  it  is  evident,  from  the  whole 
of  the  letters  produced  in  the  cause,  that  all  parties  consi- 
dered that  some  debt  was  due  to  him. 

I  think  the  plaintiff  is  entitled  to  a  decree ;  but,  in  con- 
sequence of  his  misconduct,  it  must  be 

Without  costs. 
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Etch.  Ch.  in  Eq. 
1828. 

OHKFHERD  I?.  LLOYD. 

r«w.  Cr    *^  ^"s  casc>  t'ie  defendant  having  demurred  to  part  of 

June  30/A.      fa  ^jj^  an(j  pUt  jn  an  answer  to  the  remainder,  and  that 

ttnus  cannot  be    demurrer  on  argument  being  over-ruled,  the  defendant  of- 

^m**  Plrt°f  fered  t0  demur  ore  tenus  to  the  s*1116  Part  of  the  bill;  but 

it  was  objected,  that  a  demurrer  ore  tenus  could  not  be 

made  to  part,  but  only  to  the  whole  of  the  bill. 

Mr.  Martin,  J.,  for  the  plaintiff". 
Mr.  Bird,  for  the  defendant. 

The  Lord  Chief  Baron  declined  to  allow  the  defend- 
ant so  to  demur. 


Collins  v.  Gresley,  Bart,  and  Others. 

In  a  suit  by  i  vi-  JM  R.  Roup  ell  moved  for  the  production  of  papers  aduiit- 

car  against  occu- 
pier* for  tithes,  a  ed  by  the  answer  of  the  defendant,  Sir  R.  Gresley,  to  be 

motion  was  made    .,.  .  i/*v«i_vi_jai».i 

by  the  plaintiff  in  li is  possession  or  power,  and  ot  which  he  had  set  forth 
2LSTt^of  a  list  or  schedule  in  his  answer. 

deeds,  papers, 

and  writings,  The  bill  was  filed  by  a  vicar  against  occupiers, — the  de- 

admitted  by  the  , 

answer  of  one  of  fendant,  Sir  72.  Gresley j  though  made  a  defendant  as  an 

to  be  In  his  pos-  occupier,  being  also  the  owner  of  great  part  of  the  lands 
The°d  fencTT  *n  ^e  parish,  and  likewise  the  lay  impropriator.  The  bill 
resisted  the  ap-   had  charged,  in  general  terms,  that  the  defendants  had 

plication,  on  the  •  j       i      u      l  •*•  o        •      *i_    • 

ground  that  sc-  various  deeds,  books,  papers,  writings,  &c.  in  their  cus- 
cumenu  reUtd-°"  toc*y»  possession,  or  power,  relating  to  the  tithes  and  to 
edtoandshow.    the  matters  and  things  in  the  bill  mentioned. 

ed  his  title  as  .& 

lay  impropriator  The  defendant,  Sir  Roger  Gresley,  in  compUance  with 
u°theTto°qu«-     a  requisition  of  the  bill,  had  set  forth  a  schedule  of  all 

lion.  The  Court 

held,  that  the 

plaintiff  was  not  entitled  to  the  production  of  such  of  them  as  related  to  the  title  of  the  defendant 

to  the  tithes  in  question. 
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deeds,  &c.  in  bis  possession.     And,  by  his  answer,  stated  Exch.Ch.inEq. 
that  the  deeds,  &c.  in  the  first  part  of  the  schedule,  were     v_^_l^ 
the  evidences  of  the  defendant's  title  to  the  impropriate       Collins 
rectory  and  tithes,  and  the  same  would  not,  nor  would  any      gbbsley. 
of  them,  afford  any  evidence  of  the  title  of  the  plaintiff  to 
the  tithes  and  agistment  claimed  by  his  bill.    And  the  de- 
fendant submitted,  whether  the  papers  and  writings  in  the 
second  part  of  the  schedule  (a)  were  of  such  a  nature  as  the 
defendant  ought  to  be  compelled  to  produce  them,  even 
though  the  same  might  be  considered  as  relating  to  the 
title  of  the  plaintiff  to  the  tithes  claimed  by  his  bill. 

In  support  of  the  motion,  Mr.  Roupcll  urged,  that  as  the 
plaintiff  must  have  become  entitled  under  an  endowment  to 
tithes  which  formerly  belonged  to  the  rector;  he  in  fact 
claimed  under  the  same  title.  And  he  compared  the 
present  case  to  that  of  an  heir-at-law,  or  in  tail,  seeking 
relief  against  an  alleged  will  or  recovery  of  his  ancestor. 

Mr.  Spence,  for  the  defendant,  Sir  R.  Gresley,  opposed 
the  motion,  on  the  ground  that  most  of  the  documents 
contained  in  the  schedule  did  not  relate  to  the  plaintiff's 
title;  and  he  had  no  interest  in  them,  some  of  them  being 
grants  and  conveyances  of  the  great  tithes:  that  the  re- 
mainder of  the  documents  were  copies  of  records  which 
could  be  obtained  by  the  plaintiff. 

Lord  Chief  Baron.— This  is  a  very  important  ques- 
tion. There  can  be  no  doubt  that,  according  to  the  ge- 
neral practice  of  the  Court,  a  defendant  is  bound  to  pro- 
duce all  papers  and  writings  in  his  custody  relating  to  the 
matters  in  dispute,  though  they  may,  in  fact,  make  against 
him;  but  there  has  always  been  a  limitation  to  that  rule, 
with  respect  to  title  deeds  relating  to  the  inheritance:  as 

(«)  These  were  chiefly  copies  of  terriers  and  matters  of  record. 
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Collins 
Grbslet. 


Exch.Ch.inEq.  to  these,  I  have  always  understood  that  one  party  is  not 

bound  to  give  the  other  party  an  opportunity  of  examining 
his  title  deeds;  though,  as  to  this,  there  is  again  a  dis- 
tinction, where  the  party  has  an  interest  in  the  deeds.  I 
am  therefore  disposed  to  draw  a  distinction  between  those 
which  relate  expressly  to  the  title  of  Sir  Roger  GresUy, 
and  those  which  are  collateral  to  his  title.  As  to  the  case 
of  an  heir  at  law  seeking  a  remedy  against  a  will  or  reco- 
very, the  heir  at  law,  shewing  a  primd  fade  title,  has  a 
right  to  the  production  of  the  anterior  title,  but  not  to  the 
subsequent  title. 

The  plaintiff  in  this  case  does  not  claim  under  the  de- 
fendant, but  against  him. 

Motion  refused,  with  costs. 


GENERAL  ORDER. 


Monday, 
June  30th. 


J.T  is  this  day  ordered  by  the  Court,  that  in  future 
every  plaintiff,  as  well  in  a  Country  Cause  as  in  a  Town 
Cause,  shall  be  at  liberty,  out  of  term,  without  affidavit, 
to  sue  out  a  subpoena,  to  appear  and  answer,  returnable 
immediately;  but  no  attachment  is  to  be  sued  out  against 
a  defendant  for  not  appearing  to  such  subpoena  in  a 
Country  Cause,  until  eight  days  after  he  has  been  served 
with  the  said  subpoena. 

And  it  is  hereby  further  ordered,  that  a  defendant  in 
a  Country  Cause  shall  either  put  in  his  plea,  answer,  or 
demurrer  within  eight  days  after  his  appearance,  or  shall 
obtain  the  usual  orders  for  time. 
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Exch>  Ch.  in  Eq. 

1828. 

In  re  Fleet-Market  Improvement  Act,  Ex  parte         v — v ' 

Shears.  July  4th. 

J  N  this  case,  the  Lord  Chief  Baron  laid  it  down  as  a  ge-  As  i  general 

neral  rule,  that  in  all  petitions  under  this  and  similar  acts  ™quire^  in°an 

of  Parliament  for  the  payment  of  money  out  of  Court,  he  J^jjp^r 

should  require  an  affidavit  from  the  parties,  verifying  the  m«nt  far  local 

title  shortly ;  and  also  stating  that,  to  the  best  of  the  know-  &&,fo7pyment 

ledge  and  belief  of  the  deponents,  no  other  person  had  coSv^Uhe°f 

any  title  to,  or  claimed  any  interest  in  the  estate.  parties  applying, 

'  shall,  by  affida- 

vit, shortly  verify 

Mr.  Griffith  Richards  for  the  petition.  st^that'  to"* 

their  knowledge 

Mr.  Spence  and  Mr.  Tyrrell  for  the  City  of  London.       other  person 

has  any  title  to, 
or  claims  any 
_  interest  in  the 

•  estate. 

John  Oxenham; — Plaintiff.  July  5th. 

William    Esdaile,   John  Inglett  Fortescue,    John 

Bluett,  James  Penny,  and  William  Kinglake; — 

Defendants. 

JL  HE  bill  stated  that  the  plaintiff  had  for  some  time  prac-  a.  is  employed 
tised  as  an  attorney  at  Taunton,  and  was  for  several  years  {£  m^^"]^ 
previous  to,  and  in  the  year  1819,  employed  by  Messrs.  ■•  their  attor- 

*  *  ney,  and  in  the 

Brickdale,  late  bankers  at  Taunton,  as  their  attorney;  and  course  of  such 
that  they  became  and  were,  in  or  about  the  month  otSeptem-  aTonsiderabie 
her,  1819,  indebted  to  the  plaintiff,  in  1000/.  or  there-  %£*$£? 
abouts,  in  respect  of  his  fees,  charges,  and  disbursements  Messrs.  B.  con- 
as  such  attorney.    That  Messrs.  Brickdale,  in  June,  1818,  estate  to  c,  who 

pays  to  them  a 
part  of  the  pur- 
chase money,  and  A.  is  employed  in  preparing  the  contract  and  making  out  the  title.  The  solicitor  of 
C.  prepares  the  draft  of  the  conveyance,  which  is  sent  to  A.  and  approved  by  him,  on  behalf  of  Messrs. 
£.,  and  the  engrossment  is  afterwards  executed  by  Messrs.  B.,  and  delivered  by  them  to  A.t  for 
the  purpose  of  being  handed  over  to  C.  on  payment  of  the  remainder  of  the  purchase  money.  Be- 
fore this  is  done,  Messrs.  B.  become  bankrupts,  and  the  contract  is  rescinded: — Held,  that  A, 
has  no  lien  on  the  deeds  for  the  debt  due  to  him  from  Messrs.  B.,  but  that  C.  is  entitled  to  have 
the  deeds  delivered  to  him. 

The  rules  with  respect  to  lien,  are  the  same  in  equity  as  at  law. 
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Ejceh.Ck.UEq  entered  into  a  contract  or  contracts  with  the  defendant 
J  *  „     Esdaile,  for  the  sale  of  certain  estates  to  which  they  were 
oxen  ham      entitled,  for  the  sum  of  2,2002.;  and,  on  that  occasion,  the 
Esdailf.      plaintiff  was  employed  on  behalf  of  Messrs.  Brickdale,  in 
making  out  their  title,  and  in  settling  the  requisite  deeds 
and  conveyances  for  completing  the  said  purchase.    That 
the   solicitor  of  the  defendant  Esdaile,   caused  drafts 
of  certain  deeds  or  conveyances  of  or  relating  to  the 
said  premises,  to  be  prepared  and  sent  to  the  plaintiff 
for  his  approbation  on  behalf  of  Messrs.  Brickdale,  con- 
sisting of  certain  indentures  of  lease  and  release,  an  inden- 
ture of  covenant,  and  a  bond,  which  were  respectively  to 
be  executed  by  Messrs.  Brickdale  and  the  several  other 
persons  named  in  the  bill.     That  the  plaintiff  having  ap- 
proved such  drafts,  returned  the  same  to  the  solicitor  of 
the  defendant  Esdaile,  who  caused  the  same  to  be  engross- 
ed, and  sent  the  engrossments  thereof  to  the  plaintiff,  as 
the  attorney  of  the  said  Messrs.  Brickdale,  for  his  exam- 
ination and  approval,  and  in  order  that  he  might  procure 
the  same  to  be  executed;  and  the  sum  of  4£S/.  12*.  lQrf., 
part  of  the  purchase  money,  having  been  then  already  paid, 
it  was  understood,  that,  upon  the  several  requisite  deeds 
or  conveyances  of  the  said  premises  and  the  said  bond 
being  executed  and  ready  to  be  handed  over  to  the  de- 
fendant Esdaile,  the  sum  of  1,7767.  Is.  2d.,  the  remainder 
of  the  purchase  money,  was  to  be  paid.     That  Messrs. 
Brickdale  respectively  executed  the  instruments,    and 
caused  them  to  be  sent  back  to  the  plaintiff  for  the  pur- 
pose of  settling  the  business  for  them,  and  receiving  the 
remainder  of  the  purchase  money.     And  the  plaintiff  pro- 
cured the  execution  thereof  by  some  other  of  the  parties. 
That  before  any  other  steps  were  taken  towards  the  com- 
pletion of  the  purchase,  and  on  the  4th  day  of  November, 
1819,  a  writ  of  extent  issued  against  the  estate  of  Messrs. 
Brickdale,  in  aid  of,  and  on  the  application  of  the  defend- 
ant John  Ittglctt  Fortcscue;  and  in  the  course  of  the  same 
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month  of  November,  a  commission  of  bankrupt  was  issued  Exck.  <u.  in  Kg. 
against  Messrs.  Brickdale,  under  which  the  defendants,     v      *      „ 
Bluett  and  Penny,  were  appointed  assignees.     That  no      oxemmm 
part  of  what  was  due  and  owing  to  the  plaintiff  from  Messrs.       esdaile. 
Brickdale  had  ever  been  paid  to  him,  and  he  had,  there- 
fore, as  he  was  advised,  a  lien  upon  the  several  indentures 
and  bond  so  executed  and  placed  in  his  hands,  and  also 
upon  the  said  sum  of  1,776/.  7*.  2d.  the  part  of  the  said 
purchase  money  which  remained  unpaid  as  aforesaid,  for 
the  amount  of  his  said  debt. 

The  bill  charged  that  an  action  of  trover  had  lately 
been  commenced  in  Esdaile* s  name  against  the  plaintiff",  t- 
in  the  Court  of  King's  Bench,  to  recover  from  the  plaintiff  **  <U~T  * 
the  said  indentures  and  bond,  and  such  action  came  on  to  i  ., 
be  tried  at  the  Taunton  Spring  Assizes,  for  1823;  when 
the  plaintiff,  being  unable  to  give  evidence  of  the  matters 
stated  in  the  bill,  and  it  appearing  that  the  legal  estate 
of  and  in  the  premises  was  vested  in  the  defendant  Es- 
daile, the  learned  Judge  before  whom  the  said  action  was 
tried,  thought  that  the  defendant  Esdaile  was  entitled  to 
recover,  and  a  verdict  was  therefore  entered  for  him,  with 
nominal  damages,  with  liberty  for  the  plaintiff  to  move  to 
set  aside  the  same,  and  enter  a  nonsuit  instead  thereof. 
That  the  defendants  alleged  that  the  plaintiff  was  not  em- 
ployed as  attorney  for  Messrs.  Brickdale,  but  that  in  fact 
the  defendant  King  lake,  was  employed  as  their  attorney, 
in  the  matter  aforesaid,  and  that  the  plaintiff  acted  as  his 
assistant  or  clerk.  The  bill  charged  various  circumstances 
to  shew  that  the  plaintiff  was  in  fact  the  attorney  of,  and 
employed  by  Messrs.  Brickdale,  and  that  they  were  indebt- 
ed to  him,  which,  from  the  course  the  cause  took,  are  un- 
necessary now  to  be  noticed.  The  bill  further  charged 
that  Esdaile  was  not  entitled  to  the  possession  of  the  in- 
struments until  the  completion  of  the  purchase,  and  the 
payment  of  the  remainder  of  the  purchase  money,  but  in 
the  mean  time  the  same  belonged  to  Messrs.  Brickdale,  or 
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Exch.ch.inEq.  they  were  entitled  to  retain  the  same,  and  being  placed  in 

y     the  plaintiff's  hands  in  manner  aforesaid,  they  were  there- 

Oxenham      fore  subject  to  his  lien  for  the  amount  of  the  debt  due  and 

EsdI'ile.       owing  to  him. 

That  in  consequence  of  the  bankruptcy,  the  purchase 
had  never  been  completed,  and  no  part  of  the  remainder  of 
the  said  purchase  money  had  been  paid ;  but  some  agree* 
ment  or  understanding  had  been  concluded  between  Es~ 
daile  and  Fortescue,  by  which  the  contract  for  the  pur- 
chase had  been  rescinded  and  put  an  end  to,  and  the  same 
was  not  intended  to  be  carried  into  execution.  And  For- 
tescue had  repaid  to  Esdaile  the  423/.  12*.  lOrf. ;  -  and  Es- 
daile  had  now  no  interest  in  the  premises,  and  had  there- 
fore no  right  to  the  possession  of  the  premises ;  and  the 
defendants  intended  to  cancel  the  said  indentures,  and  had 
requested  the  plaintiff  to  cancel  the  same. 

That  the  action  at  law  was  commenced  at  the  instance  of 
the  defendant  Fortescue,  and  at  his  expense,  and  he  had  in- 
demnified the  defendant  Esdaile  against  the  costs. 

That,  under  the  circumstances,  the  defendants  Forteseue, 
Bluett,  and  Penny,  stood,  in  respect  of  the  premises  and 
the  said  indentures  and  bond,  in  the  place  of  Messrs. 
BricJcdale ;  and  the  plaintiff  had  the  same  lien  upon  the 
indentures  and  bond,  as  against  them,  which  he  had  against 
Messrs.  Brickdale. 

The  bill  prayed  a  declaration  that  the  plaintiff  was  en- 
titled to  a  lien  for  the  amount  of  his  debt,  upon  the  inden- 
tures and  bond,  and  also  upon  the  remainder  of  the  pur- 
chase money  contracted  to  be  paid  by  the  defendant  Es- 
daile, or  upon  the  messuages  or  tenements  and  premises, 
in  case  the  contract  should  not  be  carried  into  effect  j 
and  that  what  was  due  to  him  might  be  paid  out  of  the 
purchase  money ;  or,  in  case  the  purchase  should  not  be 
completed,  that  the  same  might  be  raised  by  sale  or  mort- 
gage of  the  premises ;  and  that  the  defendants  might  be 
restrained  from  proceeding  in  the  said  action  at  law,  and, 
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until  satisfaction  of  plaintiff's  said  demand,  from  conveying,  Bnh.  Ch.  in  Eq. 
surrendering,  or  otherwise  assuring,  the  messuages  or  te-  > 

nements  and  premises,  or  any  part  thereof.  Oxenuam 

The  defendants  put  in  separate  answers,  the  effect  of  esdaile. 
which,  except  with  respect  to  the  answer  of  Kinglake,  was 
to  question  the  employment  of  the  plaintiff,  as  attorney  for 
Messrs.  Brickdale,  the  answers  suggesting  that  Kinglake 
had  been  employees  such  attorney,  and  that  the  plain- 
tiff had  been  his  clerk.  The  answers  admitted  the  con- 
tract for  the  sale,  the  payment  of  part  of  the  purchase 
money,  and  the  several  facts  relating  to  the  contract  stated 
in  the  bill,  and  that  the  contract  had  since  been  rescinded. 
The  answers  insisted  that,  in  the  event  of  the  contract 
being  rescinded,  or  not  being  performed,  as  was  the  case, 
the  deeds  and  bond  continued  the  property  of,  and  were 
to  be  returned  to,  the  defendant  Esdaile.  The  defendants 
stated  that  the  plaintiff  obtained  a  new  trial  of  the  action 
brought  against  him  by  Esdaile,  and,  on  the  second  trial 
of  the  action,  a  verdict  was  again  found  for  Esdaile.  That 
the  plaintiff  afterwards  obtained  a  rule  nisi,  to  set  aside 
the  last  mentioned  verdict,  but  which  rule  was  afterwards 
discharged,  and  an  order  made  for  the  delivery  by  the 
plaintiff  of  the  deeds,  but  he  had  since  brought  a  writ  of 
error.  The  defendant  Esdaile,  by  his  answer,  claimed  to 
have  a  lien  on  the  premises,  and  on  the  deeds,  for  the  423/. 
12s.  lOd.  part  of  the  purchase  money  paid  by  him. 

The  defendant  Kinglake,  by  his  answer  disclaimed  any 
interest  in  the  matters  in  question,  except  with  respect  to 
some  small  part  of  the  property  contracted  to  be  purchas- 
ed by  him  of  Brickdale  s  assignees. 

Evidence  was  entered  into  on  both  sides. 

The  evidence  on  the  part  of  the  plaintiff  went  to  prove 
his  employment  as  the  attorney  of  Messrs.  Brickdale, 
particularly  in  the  present  transaction :  whilst  that  on  the 
part  of  the  plaintiff  tended  to  negative  his  employment  as 
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Rrrk.  Ck.  fii  Eq.  such  attorney,  and  to  shew  that  he  acted  only  as  clerk  to 

1828  w. 

*     Mr.  Kinglake,  to  whose  business  he  succeeded.   The  cause 
oxen  ham      now  came  on  for  hearing. 

V. 
ElDAILE. 

Mr.  Martin,  H.f  and  Mr.  Jacob,  for  the  plaintiff. — The 
deeds  are  not,  as  supposed  in  the  action  at  law,  mere  waste 
parchment.     The  legal  estate  in  the  premises  passed  by 
them  to  Esdaile  f  and  the  cancelling  of  the  deeds  would 
not  be  sufficient  to  divest  that  estate.    This  is  a  mere  con- 
trivance between  Esdaile  and  the  other  parties,  to  defeat 
the  plaintiff  of  his  lien.     The  case  at  law  was  decided  on 
a  misunderstanding  of  the  facts :  for  that  Kinglake  was 
considered  the  attorney,  and  not  the  plaintiff,  is  evident 
from  the  report.     The  facts  could  not  have  been  correctly 
brought  before  the  Court ;  for  much  of  the  argument  pro- 
ceeded on  the  ground  of  the  deeds  being  only  stamped 
parchments,  whilst,  in  point  of  fact,  they  operated  as  a  con- 
veyance of  the  legal  estate  to  Esdaile.    The  deeds  were 
delivered  to  the  plaintiff,  expressly  that  he  might  receive 
the  remainder  of  the  purchase  money ;  Esdaile  was  not  en- 
titled to  them  except  on  the  terms  of  paying  the  remainder 
of  the  purchase  money ;   and  the  Brickdales  clearly  could 
not  have  taken  them  from  the  plaintiff  without  satisfying 
his  lien.     On  the  application  for  a  new  trial,  Mr.  Justice 
Bay  leys  opinion  evidently  proceeded  on  an  assumption 
that  Kinglake ,  and  not  the  plaintiff,  was  the  attorney.    Mr. 
Justice  Holroyd  expressed  an  opinion,  that  the  plaintiff  at 
law  could  not  recover  the  instruments  or  deeds,  but  only 
as  pieces  of  stamped  parchment.     Mr.  Justice  Littledalc, 
differed  in  opinion  from  the  other  Judges. 

The  plaintiff  has  a  lien  on  the  papers  for  the  debt  due 

to  him  from  Brickdale;  an  attorney's  lien  is  a  general  lien, 

and  extends  to  all  papers  of  his  client  which  come  to  his 

hands. 

The  cases  cited  for  the  plaintiff  were  Ex  parte  Sler- 
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ling  (a),  Ex  parte  Pemberton  (&),  Stevenson  v.  Blake-  Bxch.ch.mEq. 
loci  (c),  and  Massey  v.  Davis  (d).  ,  1828^ 

OXENHAM 

Mr.  Jervis,  and  Mr.  Martin,  Joseph,  for  the  defendants.  esdailb. 
— The  plaintiff's  case  proceeds  on  the  fallacy  that  the  deeds 
belonged  to  Brickdale,  which,  in  fact,  they  never  did. 
Had  the  deeds  in  fact  belonged  to  Brickdale,  it  would  not 
be  disputed  that  the  plaintiff  had  a  general  lien  on  them. 
There  is  no  difference  with  respect  to  lien  at  law  or  in 
equity.  The  case  has  been  twice  tried.  To  support  a 
lien,  the  party  must  have  a  right  to  retain  the  deeds  against 
all  the  world.  There  can  be  no  question  as  to  the  right 
of  the  parties  to  rescind  a  contract  even  from  mere  caprice ; 
but,  in  the  present  case,  the  contract  was  rescinded  for  a 
solid  reason. 

Mr.  Martin,  H.,  in  reply. — It  is  now  conceded,  which  it 
has  never  been  before,  that  Mr,  Oxenham  was  the  solicitor 
of  the  vendors.  The  counsel,  and  also  the  Judges  in  the 
case  at  law,  seem  not  to  have  distinguished  between  a  right 
of  property  in  the  deeds  and  the  question  of  lien.  There 
is  no  evidence  in  the  cause,  that  the  contract  has  been  re- 
scinded. If  the  Brickdales  had  no  property  in  the  deeds, 
they  had  nevertheless  a  right  to  retain  them  until  the  pur- 
chase money  was  paid ;  and  if  so,  then  Oxenham  has  a  like 
Hen  on  them.  The  agreement  to  rescind  the  contract,  if 
any,  has  been  made  behind  the  backs  of  the  proper  parties, 
the  assignees  not  being  parties  to  any  such  agreement, 
and  it  cannot  deprive  the  plaintiff  of  his  lien. 

Lord  Chief  Baron. — It  seems  clear,  that  if  these  deeds 
are  deeds  belonging  to  the  Brickdales,  the  plaintiff  would 
be  entitled  to  a  lien  on  them.    I  collect  this  to  be  admitted 

(a)  16  Ves.  258.         (6)  18  Ves.  282.        (c)  1  M.  &  S.  535. 

(d)  2  Ves.junr.  231. 
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Ejcch.ch.inEq.  from  the  argument  on  both  sides.     The  question  will  ulti- 
,  18~8'  v     mately  be,  what  is  Messrs.  Brickdales'  lien  a»  between  the 
Oxenham      plaintiff  and  the  defendant  Esdaile  ?    This  has  in  fact 
Esdaile.       keen  <leterm"ied  by  the  verdict,  and  the  opinion  of  the 
Judges  of  the  Court  of  King's  Bench.    The  Judges  de- 
cided that  Esdaile  had,  by  the  rules  of  law,  a  right  to  the 
possession  of  these  writings,  and  there  is  no  distinction  be- 
tween a  lien  at  law,  and  alien  in  equity;  at  least  there  can 
be  no  difference  in  the  present  case.    It  was  open  to  the 
plaintiff  to  insist  on  his  lien  at  law  as  well  as  here;  but 
the  Court  of  law  decided  that  Mr.  Esdaile  was  entitled 
to  the  possession  of  the  deeds.    It  seems  to  me  that,  under 
the  circumstances,  I  ought  not  to  give  the  plaintiff  any  part 
of  the  relief  sought  by  this  bill,  unless,  sitting  in  equity,  I 
could  discover  those  equitable  circumstances  which  a  Court 
of  law  could  not ;  in  which  case  I  think  I  ought  to  give  the 
plaintiff  the  benefit  of  them.     But  without  this  being  the 
case,  which  is  not  even  professed,  I  should  be  in  effect  re- 
versing the  decision  of  the  Court  of  law.    The  only  equit- 
able circumstance,  as  it  appears  to  me,  arises  on  the  sup* 
posed  defect  of  the  evidence,  because  the  argument  turned 
on  this,  that  the  Court  of  King's  Bench  decided  against 
the  present  plaintiff  on  the  footing  of  these  deeds  not  hav- 
ing been  given  to  Oxenham,  but  to  Kinglake.    I  think  the 
plaintiff  has  made  out  his  case,  that  he  was  employed  by 
the  Brickdales;  and  therefore,  if  it  appeared  that  the  Court 
of  King's  Bench  had  decided  on  the  ground  that  the  deeds 
had  been  delivered  to  Kinglake  and  not  to  Oxenham,  there 
might  certainly  be  such  a  point  in  the  case ;  but  if  the  case 
at  law  be  carefully  attended  to,  I  think  this  will  be  found  to 
be  a  mistake  of  the  reporter.    I  go  on  the  general  ground, 
that  the  whole  of  the  defence  must  have  gone  on  the  under- 
standing that  Oxenham  was  employed ;  otherwise  there  was 
no  colour  for  the  lien :  I  cannot  doubt  that  he  produced  evi- 
dence of  this  at  law.    It  does  not,  however,  rest  on  this,  for 
it  clearly  appears  that  the  Judges  must  have  considered  that 
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if  he  had  been  so  employed,  he  had  not  any  lien.     The  ao  Exch.  ch,  in  Ea. 
tion  of  trover  was  without  doubt  the  proper  action  to  try  the  „ 

question ;  and  in  such  action  it  seems  to  have  been  the  opin-      oxenh  am 
ion  of  all  the  Judges,  that  the  Brickdales  had  no  lien.    Mr.       esoaile. 
Justice  Bayley  says,  "  the  deeds  were  prepared  on  the  be- 
half of  the  plaintiff,  and  at  his  expense;  he  paid  for  the 
6tamps  and  parchment ;  and,  therefore,  before  the  execution 
by  the  Brickdales,  the  property  was  in  him  to  all  intents  and 
purposes.     They  were  to  be  executed  with  a  view  to  being 
returned  to  him,  and  not  that  they  might  become  the  pro- 
perty of  the  Brickdales.    That  being  so,  the  defendant  ne- 
ver had  a  colour  for  withholding  them,  on  the  ground  that 
the  Brickdales  were  indebted  to  him."  So  that  he  puts  it, 
that  even  the  Brickdales  could  not  have  held  them  against 
the  plaintiff.    Mr.  Justice  Holroyd  observes,  "  but  it  does 
not  appear  that,  when  the  deeds  were  demanded,  the  de- 
fendant relied  on  the  Brickdales'  right ;  he  absolutely  re- 
fused to  deliver  them  up,  claiming  a  right  to  withhold  them 
altogether."    But  he  introduced  it  by  saying,  that  Oxen- 
ham  might  perhaps  have  a  right  to  stand  in  the  same  situa- 
tion as  the  Brickdales;  he  might  have  cancelled  the  deeds; 
but,  either  cancelled  or  uncancelled,  he  was  bound  to  give 
them  up.     Mr.  Justice  Littledale  introduces  the  subject 
in  the  same  manner:  he  says,  "  I  am  not  prepared  to  give 
any  decided  opinion  on  this  case ;  it  is  clear  that  the  de- 
fendant has  not  any  right  to  the  deeds  in  question,  nor 
have  the  Brickdales  any  right;  but  I  feel  a  difficulty  in 
saying,  that  the  plaintiff  has  a  right  to  them,  as  deeds :"  and 
he  puts  it  on  a  different  ground.    I  must  consider  it  as  the 
opinion  of  all  the  three  Judges,  that,  unless  the  deeds  had 
been  executed  by  all  the  parties,  and  the  money  had  been 
refused  to  be  paid,  the  deeds  remained  the  property  of 
Esdaile.     That  being  the  judgment  at  law,  I  am  to  inquire 
what  title  the  Brickdales  have  in  equity.     If  they  have  no 
title,  it  follows  that  the  plaintiff  has  not,  et  £  contra.    I  will 
not  say  whether  the  deeds  passed  the  legal  estate  or  not. 
vol.  n.  L  L 
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Sxek.  ch.  in  Eq.  If  they  did,  they  ought  to  belong  to  Esdaile,  and  go  with 

the  other  deeds.  Esdaile  has  received  back  lOOOt  only, 
and  he  claims  a  lien  for  400/.  and  has  die  other  deeds  in 
his  possession,  and  there  is  nothing  to  withdraw  these  from 
the  other  deeds* 

As  to  the  question  of  lien,  I  feel  myself  bound  by  die  de- 
cision at  law,  in  which  I  ftffly  concur,  and  I  see  no  special 
ground  of  equity  in  the  case.     I  think  the  bill  must  be 

Dismissed  with  costs. 


Term. 


Sittings  after     JOHN  DaKIK  G  ASK  ELL,  an  Infittlt; — 

Holbrook  Gaskell,  and  Ann  his  Wife,  William  Gas- 


y  '  kell,  Edward  Gaskell,  Betty  Gaskell,   Samuel 

Gaskell,  Ann  Gaskell  the  younger,  Elizabeth  Gas- 
kell, and  Robert  Gaskell; — Defendants. 

S^Vundi  R°GER  GASKELL,  by  his  will,  dated  13th  February, 
standing  to  his  1824,  duly  executed  and  attested  to  pass  real  estates,  after 
bankers,  by  let-  charging  his  real  and  personal  estates  with  the  payment  of 
them  toofnr  *"8  ^e^ts*  ft"10™! an(l  testamentary  expenses,  gave  and  be- 
some  parts  of  queathed  to  his  wife,  the  defendant,  Betty  Gaskell,  the 

such  funds  to        ^  /       . 

the  account  of  use  of  all  his  household  goods  and  furniture,  plate,  linen, 
a/trugte^fo"8*   and  china,  for  her  life,  if  she  should  so  long  continue  his 

aft^rller  de-'  w^ow>  an^  a^er  ^er  death  or  marriage  the  same  were  to 

cease,  for  hi*  be  considered  part  of  the  residue  of  his  personal  estate, 

parts  thereof  to  And  the  testator  bequeathed  to  the  said  Betty  Gaskell, 

ceruhTperMns,  during  her  life  and  widowhood,  a  yearly  rent  charge  of 

as  trustees  for  20/.   charged  upon  the  premises  therein  mentioned:  and 

his  son ;  and  i  i  •        -, 

such  sums  were  he  bequeathed  to  the  plaintiff  the  sum  of  1500/.  if  he 
ned  over  bythe  should  attain  the  age  of  twenty-one  years.  And  the  said 
acm^ofsndi    testator  thereby  gave  and  devised  all  his   real  estates, 

persons  in  their 

books,  and  the  dividends  were  from  time  to  time  carried  to  the  same  accounts;  but  the  testator  at* 
ver  communicated  the  (acts  to  the  trustees;  and  there  was  some  evidence  that  the  testator  had  direct- 
ed  the  transfers  under  an  impression  that  he  should  be  able,  by  that  means,  to  evade  the  legacy 
duty,  and  that  he  had  shewn  an  intention  to  exercise  some  acts  of  ownership  over  the  funds:  the 
Court  held,  that  tHe  appropriations  were  void,  aud  that  the  testator  might  at  any  time  have  revok- 
ed them. 
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Vith  their  appurtenances,  to  his  sons,  Thomas  Biggin  Exck.Ch.infy. 
Gasiell,  deceased,  and  the  plaintiff,  and  their  respective  ^ 

heirs  and  assigns,  for  ever,  as  tenants  in  common,  subject      Gaskell 
to  the  said  annual  sum  of  20/.    And  after  reciting  that      gasieli* 
by  an  indenture  dated  the  14th  April,  1821,  and  made, 
or  expressed  to  be  made,  between  the  said  Betty  Gasiell, 
of  the  first  part;  the  said  testator,  of  the  second  part;  and 
the  said  Thomas  Biggin  Gasiell,  and  James  Wagstaff, 
gentleman,  of  the  third  part;  (being  the  settlement  execut- 
ed previously  to  the  marriage  of  the  said  testator  with  the 
said  Betty  Gasiell,  then   Betty  Wagstaff)  the  sum  of 
2000/.  stock  or  capital  in  the  Navy  51.  per  cent.  Annuities, 
was  assigned  to  the  said    Thomas  Biggin  Gasiell  and 
James  Wagstaff,  their  executors,  administrators,  and  as* 
signs,  upon  the  trust  therein  mentioned.    The  said  testator 
did  thereby,  pursuant  to,  and  by  force  and  virtue,   and 
in  exercise  and  execution  of  the  power  or  authority  to 
htm  for  that  purpose  given  or  reserved  by  the  said  inden- 
ture of  settlement,  direct,  limit,  and  appoint,  that,  from 
and  after  the  decease  of  the  said  Betty  Gasiell,  the  said 
sum  of  2000/.,  and  the  stocks,  funds,  and  securities  on 
which  -the  same  then  was,  or  thereafter  should  or  might 
be  invested,    and  the  interest,  dividends,  and  produce 
thereof,  should  be  and  be  taken  and  considered  as  part 
of  the  residue  of  his  personal  estate  and  effects;  and 
he  gave  and  bequeathed  the  same  unto  the  said  Thomas 
Biggin  Gasiell,  and  the  said  Holbrooi  Gasiell,  their  ex- 
ecutors, administrators,  and  assigns,  upon  the  trusts  and  for 
the  ends,  intents,  and  purposes  thereinafter  expressed  and 
declared  of  and  concerning  the  same  residue.     And  the 
said  testator  thereby  gave  and  bequeathed  all  and  every 
his  leasehold  estates,  lands,  and  tenements,  and  all  his 
goods,  chattels,  monies,  stocks,  funds,  and  securities  for 
money,  debts,  and  all  the  rest  and  residue  of  his  personal 
estate  and  effects,  unto  the  said  Thomas  Biggin  Gasiell 

ll  2 
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Exck,  cu.  in  Eq.  and  the  said  Holbrook  Gaskell — In  trust  to  pay  one  equal 

1828. 

half  part  or  share  thereof  unto  the  said  Thomas  Biggin 
Gaskell;  and  as  to  the  other  moiety  thereof  in  trust  for  the 
plaintiff1,  to  be  an  interest  vested  in  him  when  he  should 
attain  the  age  of  twenty-one  years;  and  the  said  testator 
appointed  the  said  Thomas  Biggin  Gaskell,  deceased,  and 
the  said  Holbrook  Gaskell,  executors  of  his  will. 

By  a  codicil,  dated  the  19th  September,  1826,  duly  ex- 
ecuted and  attested  for  passing  freehold  estates,  after  re- 
citing or  taking  notice  of  the  death  of  the  said  Thomas 
Biggin  Gaskell,  the  said  testator  gave,  devised,  and 
bequeathed,  all  and  every  such  part  and  parts  of  his 
real  and  personal  estates,  as  were  given  and  bequeath- 
ed by  his  said  will  to  or  for  the  benefit  of  the  said  Tho- 
mas Biggin  Gaskell,  deceased,  unto  the  plaintiff,  his  heirs, 
executors,  administrators,  and  assigns,  according  to  the 
tenure  of  the  same  respectively,  and  subject  to  such  and 
the  same  trusts,  powers,  provisoes,  and  declarations,  in 
favour  of  or  for  the  benefit  of  the  plaintiff,  during  his  mi- 
nority, as  were  declared  in  and  by  his  said  will  respecting 
the  property  thereby  devised  to  the  plaintiff;  and  the  said 
testator  directed  his  trustees  and  executors  to  pay  to  his 
wife,  Betty  Gaskell,  for  and  during  her  life,  in  case  she 
should  so  long  continue  his  widow,  the  half  yearly  divi- 
dends and  proceeds  of  1293/.  0*.  5d.,  his  stock  in  the 
New  47.  per  cent.  Annuities.  And  he  appointed  the  de- 
fendant, William  Gaskell,  to  be  one  of  the  trustees  and 
executors  of  his  said  will,  in  the  room  of  the  said  Thomas 
Biggin  Gaskell,  deceased. 

The  testator,  after  the  date  of  his  will,  and  «after  the 
death  of  Thomas  Biggin  Gaskell,  and  in  the  month  of 
August,  1825,  addressed  a  letter  to  his  bankers,  Messrs. 
Parr,  Lyon,  and  Greenall,  to  the  following  effect: — 

"  Messrs.  Parr,  Lyon,  $  Greenall. — Gentlemen — You 
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Gaskell. 
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"  will  please  to  send  by  Edward  Gaskell,  30/.  ;  as  under,  1   Exch.  Ch.  in  Eq. 

i  gag 

"  ten  pound  bank  note,  10, — 2  five  pound  bank  notes,  10, —     v  '  ^ 

"  in  sovereigns  10,— £30.    You  will  please  to  open  a  fresh      gaskell 

"  account  with  Roger  Gaskell  (meaning  himself,  the  said 

"  testator),  Holbrook  Gaskell,  Edward  Gaskell ',  in  the 

"  Corn-market,  and  William  Gaskell,  my  nephew,  as  trus- 

"  tees  for  Mrs.  Roger  Gaskell,  during  her  life,  and  after  her 

"  decease  as  trustees  for  John  Dakin  Gaskell,  during  his 

minority,  and  you  will  transfer  the  sum  of  1500/.  from 

my  account  to  this.     And  I  am,  Gentlemen,  your  most 

"  obedient  servant, 

Roger  Gaskell. 
Warrington,  August  29th,  1825." 

Messrs.  Parr,  Lyon,  §  Greenall,  accordingly  trans- 
ferred the  sum  of  1500/.  in  the  said  letter  mentioned,  to 
an  account  entitled  in  their  books: — 

"  Dr.  Messrs.  Roger  Gaskell,  Holbrook  Gaskell,  Ed- 
"  ward  Gaskell,  and  William  Gaskell,  trustees  for  Mrs. 
u  Roger  Gaskell,  during  her  life,  and  after  her  decease,  as 
"  trustees  for  John  Dakin  Gaskell,  during  his  minority, 
"  in  account  with  Parr,  Lyon,  $  Co.1' 

Interest  was  allowed  by  the  bankers  from  the  time  of 
such  transfer;  but  such  interest  was  not  received  by  the 
said  testator,  but  was  carried  to  the  credit  of  the  account. 

In  July,  1826,  the  testator,  sent  another  letter  to  Messrs. 
Parr,  Lyon,  3f  Greenall,  to  the  following  effect: — 

Gentlemen — You  will  please  to  transfer  from  my  account 

to  the  account  of  the  trustees  of  Mrs.  Roger  Gaskell, 

"  500/.  Ditto  John  Dakin  Gaskell,  500/.— 1000/.     I  am, 

"  Gentlemen,  your's  respectfully, 

Roger  Gaskell." 

And  Messrs.  Parr,  Lyon,  <£»  Greenall,  accordingly  trans- 
ferred the  said  sums  of  500/.,  and  500/.  to  the  said  several 
accounts.     The  entries  made  of  all  the  said  sums  in  the 
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Bxch.ch.inEq.  books  of  Messrs.  Parr,  Lyon  and  GreenaU,  were  in  the 

1828 

,     form  and  to  the  effect  following,  (that  is  to  say) : — 

Gawell         "  Dr.  Messrs.  RogerGasieU,  Holbrook  Gaskell,  Edward 

Gasull.      "  Gaskell,  and  William  Gaskell,  trustees  for  Mrs.  Roger 

"  Gaskell,  during  her  life,  and  after  her  decease,  as  trus- 

"  tees  for  John  Dakin  Gaskell,  during  his  minority,  in 

M  account  with  Parr,  Lyon,  %  Co" 

"  1835,  August  99th.      Cash £1500    0    0 

"  1836,  June  30th.         Interest 87  18     1 

Total  £1,537  12     1 
July  \9th.  Cash £500    0    0 

"  Dr.  Messrs.  Roger  Gaskell,  Holbrook  Gaskell,  Wil- 
liam Gaskell,  and  Edward  Gaskell,  trustees  for  Mr.  John 
Dakin  Gaskell,  in  account  with  Parr,  Lyon,  £  Co. 
"  1825,  February,  1*7 th.     Balance  oH         ^.^     -     * 
Messrs.  Gaskell  $•  Cos.  Account.  /  * 

Cash  $c 182  17    0 

March  2d.  Bill 50    0    0 

April  16/A.        Bill  $c 83    0    0 

June  30th.         Interest 5  13     5 

■— *•—  ■     ■"■■ 

"  1826,  June,  30*A.       Balance 536  15    6 

Do.  Interest 16    2    0 

"  1826  Do.  Balance 552  17     6 

July,  Xdth.       Cash 500    0    0 


In  March,  1827,  John  Dakin  Gaskell,  by  his  next 
friend,  filed  his  bill,  stating  the  settlement  made  previously 
to  the  marriage  of  the  testator,  Roger  Gaskell,  with  the 
defendant  Betty  Gaskell,  and  the  will  and  codicil  of  the 
testator.     That  the  testator,  at  his  death,  left  the  plaintiff 
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his  only  child  and  beir  at  law.    The  bill  prayed  the  usual  Exck.  ch.  i%Bq. 

1  R9.R 

accounts  of  the  personal  estate,  and  of  the  rents  and  profits 
of  the  real  estate  of  the  testator,  and  the  appointment  of  a 
receiver. 

The  defendant  Betty  Gaskell,  by  her  answer,  after  stat- 
ing the  letters  of  the  testator  to  his  bankers,  submitted  that 
by  the  said  letters  and  the  consequent  entries  in  the  books 
of  the  bankers,  a  complete  and  effectual  transfer  and  ap- 
propriation were  made  of  the  said  several  sums,  and  that 
the  same  ought  to  be.  considered  in  the  nature  of  an  ad- 
vancement made  by  the  testator  for  the  benefit  of  the  de- 
fendant and  the  plaintiff  in  the  manner  expressed  in  the 
letters  and  entries.  And,  therefore,  that  the  said  several 
sums  of  money  respectively  comprised  in  the  said  entries, 
did  not  form  any  part  of  the  said  testator's  personal  estate 
and  effects,  but  that  the  defendant  was  entitled  to  the 
interest  during  her  life  of  the  several  sums  contained  in  the 
first  mentioned  entry  or  account;  and  that,  subject  to  such 
life  interest,  the  plaintiff  was  entitled  thereto;  and  that  the 
plaintiff  became  and  was  absolutely  entitled  to  the  several 
sums  mentioned  in  the  second  entry  or  account. 

Evidence  was  entered  into  on  the  part  of  the  plaintiff, 
And  of  the  defendant  Betty  Gaskell. 
.  The  defendant  Holbrook  Gaskell,  who  was  examined 
for  the  plaintiff,  proved  that  the  several  sums  mentioned 
in  the  answer  of  Betty  Gaskell,  were  standing  in  the  books 
pf  Messrs.  Parr  §  Co.,  to  the  several  accounts  mentioned 
in  that  answer.  That  be  first  knew  thereof  from  the 
books  of  the  testator,  found  after  his  decease.  That 
the  several  sums  were  transferred  from  the  private  ac- 
count of  the  testator  with  his  said  bankers.  That  the 
deponent  or  the  other  persons  to  whose  names  the  said 
sums  were  transferred,  had  never  exercised  any  act  of 
ownership  over  the  funds,  or  acted  in  any  manner  as  trus- 
tees.— Robert  Greenall,  one  of  the  partners  in  the  firm  of 
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Esck.ck.inEq.  Parr  %  Co.,  deposed  to  the  several  sums  of  money  being 

carried  to  the  accounts  according  to  the  testator's  letters, 
and  that  the  firm  would  not  have  paid  the  money  carried 
to  such  accounts  to  the  order  of  Roger  Gaskell,  and  did 
not  consider  the  same  under  his  control.  Edward  Gas- 
kell deposed  to  a  similar  effect  with  Holbrook  Gaskell. 

On  the  part  of  the  defendant  Betty  Gaskell,  one  of  the 
firm  of  Parr  §  Co.  proved  the  carrying  over  of  the  sums, 
and  that  they  stood  in  their  books  to  the  accounts  stated 
in  Betty  Gasket? s  answer.  And  the  testator's  solicitor, 
Mr.  Worthington,  deposed  to  the  testator's  having  shewn 
him  his  banker's  book,  and  explained,  that  he  had  direct- 
ed the  sums  to  be  carried  over  by  his  bankers,  with  a  view 
to  evade  the  legacy  duty. 

Mr.  Lynch,  for  the  plaintiff.  The  orders  on  the  bank- 
ers must  be  treated  as  testamentary  papers,  though  they 
have  not  been  proved  as  such  (a).  The  testator,  according 
to  the  evidence  of  Worthington,  made  the  transfer  at  his 
bankers  with  a  view  to  defeat  the  legacy  duty,  and  the  ob- 
ject being  illegal,  the  transfer  was  void,  and  the  whole  of 
the  funds  passed  to  the  plaintiff  as  residuary  legatee.  The 
testator  never  denuded  himself  of  the  property.  At  all 
events,  the  defendant  Betty  Gaskell  must  be  put  to  her 
election, 

Mr.  Spence  and  Mr.  Lowndes,  for  the  defendant  Betty 
Gaskell. — This  cannot  be  a  case  of  election,  the  testator's 
will  being  dated  before  the  order  on  the  bankers.  The 
trustees  might  clearly  have  brought  an  action  at  law 
against  the  bankers  on  the  order.  As  the  bankers  in  the 
present  case  did  not  repudiate  the  order,  they  must  be 
considered  to  have  held  the  money  upon  the  terms  of 

(«)  Attorney-General  v.  Junes,  3  Price,  368. 
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that  order,  according  to  the  principle  of  De  Bernales  v.  Ejtch.Ch.inEq. 
Fuller  (a),  which  was  recognized  as  law  in  Williams  v.  "  *  ^ 

Everett  (b),   and  also  in  the  subsequent  case  of  Gibson      Gaskell 
v.  Minnett  (c).      The  only  persons  who  could  take   the       gaskeli.. 
funds,  or  call  upon  the  bankers  for  payment  of  them,  were 
the  trustees. 

Mr.  Duckworth,  for  the  defendants,  the  executors. 

Mr.  Sharpe,  for  the  infant  defendants. 

Lord  Chief  Baron. — In  this  case,  in  strictness,  nothing 
ought  to  be  done  but  to  decree  an  account  of  the  personal 
estate.  However,  a  question  has  been  raised,  on  which 
the  opinion  of  the  Court  has  been  desired,  under  the 
impression  that  it  may  render  further  proceedings  unne- 
cessary. 

Roger  Gaskell  having  married  Betty  Gaskell,  and  hav- 
ing a  son,  John  Dakin  Gaskell,  by  a  former  marriage, 
makes  his  will  and  a  codicil  thereto.  [His  Lordship  stat- 
ed the  will  and  codicil.]  Shortly  prior  to  making  the  codi- 
cil, he  writes  two  letters  to  his  bankers,  dated  29th  Au- 
gust, 1825,  and  19th  July,  1826.  [His  Lordship  stated 
the  letters  at  length.]  It  appears  that  the  testator  had  af- 
terwards some  doubt  respecting  the  effect  of  this  appro- 
priation, and,  a  very  short  time  before  his  death,  he  wrote 
a  letter  to  his  bankers,  in  which  he  states  that  Mr.  Wor- 
thington  has  that  morning  informed  him  that  he  shall  want 
the  sum  of  2800/.,  which  he  is  putting  out  on  mortgage; 
2000/.  on  account  of  money  in  the  hands  of  trustees  for  Mrs. 
Elizabeth  Gaskell,  and  the  remainder,  800/.,  in  the  hands 
of  trustees  for  John  Dakin  Gaskell.  The  information  he 
gives  to  the  bankers  would  imply,  that,  notwithstanding 


(«)  14  East,  590,  a.;  S.  C.  2  Campb.  426.  (6)  14  East,  582. 

(c)  2  Bingh.  8. 
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Aw*.  OLimBq.  the  transfer,  he  considered  he  had  a  control  o?er  the  fund* 

— Hia  Lordship,  after  adverting  to  the  manner  in  which  the 
accounts  had  been  opened  by  the  bankers,  proceeded  thus: 
The  question,  in  my  opinion,  bears  on  the  effect  of  these 
appropriations.  No  notice  appears  to  have  been  ever  givca 
to  any  of  the  trustees :  and  it  is  evident  that  these  transfer* 
were  made  with  an  intent  to  evade  the  legacy  duty.  The 
question,  however,  is,  whether,  under  the  circumstances, 
I  am  to  consider  the  transfers  as  valid  appointments,  not 
operating  as  legacies,  there  being  no  possibility  of  proving 
these  instruments  in  the  Ecclesiastical  Court.  There  can 
be  no  pretence  for  treating  them  as  donaiiones  causd  mar* 
tis.  They  are  clearly  gifts  inter  vivos.  I  cannot  consider 
them  as  binding  appropriations.  The  appropriations  were 
made  with  a  fraudulent  intent,  and  would  not  have  bound 
the  testator. 

There  are  many  cases  bearing  some  analogy  to  the  pre* 
sent,  but  none  which  exactly  decide  the  point.  What  oc- 
casions the  greatest  difficulty  in  my  view  of  the  case  is  the 
argument  that  the  trustees  could  have  sued  the  bankers. 
I  do  not  feel  myself  called  upon  to  give  any  opinion  on  this 
part  of  the  case,  but  the  better  opinion  seems  to  be,  that 
the  testator  might  have  revoked  the  order  to  the  bankers, 
and  that  in  such  case  the  trustees  could  not  have  recovered 
from  the  bankers.  One  of  the  strongest  cases  on  the  sub- 
ject, and  which  was  not  cited  in  the  argument,  is  Wharto* 
v.  Walker  (a).  I  do  not  mean  to  say  there  are  not  cases  in 
which  a  different  view  has  been  taken,  but  they  have  all 
been  cases  in  which  creditors  have  been  interested.  There 
would  be  great  difficulty  in  this  case  to  contend,  that  if  Ro- 
ger Gaskell  had  revoked  the  appointment,  the  bankers 
could  have  refused  to  pay  the  amount  to  him ;  or  that  the 
trustees  could,  in  that  case,  have  recovered  the  funds  from 

(«)  6Dowl.&  Ry  1.288;  4  Bam.  &  Cress.  163. 
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the  bankers.    The  trust  for  the  wife  does  not  appear  to  Sm€*\%qJ?b* 
have  been  for  her  separate  use ;  and  had  not  the  testator,     v      v,  "  / 
therefore,  a  right  to  receive  that  which  was  not  settled  to      Qawm* 
her  separate  use?  Andif  he  could  so  receive  it  during  his  life,       Gasull. 
the  transfer  was  clearly  in  effect  a  legacy  to  her  after  his  de- 
cease.   If  a  man  wholly  denudes  himself  of  property,  and 
places  it  in  trustees,  over  whom  he  has  no  sort  of  control, 
I  will  not  say  he  may  not  do  so  in  such  manner  as  to  be  effec- 
tual to  defeat  the  legacy  duty.    It  is  not,  however,  ne- 
cessary for  me  to  give  any  opinion  on  such  a  case  on 
the  present  occasion;  for  here  I  consider  it  to  be  clear, 
that  the  testator  had  not  parted  with  all  control  over  the 
fund. 

I  think,  upon  the  whole,  that  the  appropriations  intend- 
ed to  be  made  by  the  letters  in  question  have  no  effect, 
and  that  the  funds  must  be  accounted  for  as  personal  assets 
of  the  testator. 


An  application  being  made  for  permission  for  the  trus- 
tees to  try  their  right  to  the  funds  in  an  action  at  law,  the 
Lord  Chief  Baron  expressed  his  opinion  that  the  question 
could  not  properly  be  tried  at  law;  and  observed,  that 
if  he  had  thought  an  action  would  have  been  desired,  he 
would  not  have  given  any  opinion,  but  have  made  the  com- 
mon decree*  And  he  declined  to  give  any  direction,  or 
make  any  declaration  on  the  subject. 
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Bxck.  Ck,  in  Bq. 
1828. 

July  10M. 

Answer  taken 
off  die  file  and 
entrusted  to  one 
of  the  Barons' 
clerks,  for  the 
purpose  of  being 
produced  before 
the  Grand  Jury, 
on  an  indict- 
ment for  per- 
jury preferred 
by  the  plaintiff: 
security  in  20/. 
being  given  for 
the  safe  return 
of  the  record. 


Thompson  v.  Crosthwaite. 

JM.R.  Knighi  moved,  that  the  plea  and  answer  filed  by 
the  defendant  in  this  cause  might  be  taken  off  the  file,  and 
entrusted  to  Mr.  Calvert,  the  clerk  to  Mr.  Baron  Hut- 
lock  (a),  for  the  purpose  of  being  produced  before  the 
Grand  Jury  of  the  county  of  Cumberland,  the  plaintiff 
having  preferred  an  indictment  against  the  defendant  for 
perjury  contained  in  the  answer. 

The  application  was  grounded  on  the  enormous  expense 
which  would  attend  the  sending  of  the  record  by  a  clerk 
in  court,  or  special  messenger. 

The  Lord  Chief  Baron,  after  some  little  hesitation, 
made  the  order,  on  the  terms  of  security  being  given  in  20£ 
for  the  safe  return  of  the  record  (6). 


(a)  Mr.  Baron  Hullock  went  the 
Northern  Circuit. 

(6)  A  true  bill  having  been  found, 
a  similar  application  was  made  and 


granted,  at  the  Sittings  after  Hilary 
Term,  1829,  for  the  production  of 
the  record  on  the  trial. 


Feb.  6th. 
May  3d. 

Replication  al- 
lowed to  be 
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Small  and  Others  v.  Attwood  and  Others  (a). 

x  HIS  was  a  bill  filed  by  seventeen  persons,  on  behalf  of 
withdrawn,  and  themselves  and  all  other  the  members  of  a  company,  called 

bill  amend-  *       J 

ed,  by  striking 
out  the  name  of 

a  plaintiff,  and  making  him  a  defendant,  and  by  stating  such  facts  and  circumstances  relating  to 
certain  transactions  between  that  plaintiff  and  the  defendant,  as  were  material  to  shew,  that  the 
other  plaintiffs  were  not,  and  ought  not  to  be,  bound  by  the  acts  or  misrepresentations  of  that  plain- 
tiff, respecting  the  property  in  the  pleadings  mentioned,  or  the  purchase  thereof,  and  as  were  ma- 
terial to  shew,  that  such  acts  and  misrepresentations  of  the  said  plaintiff  were  evidence  against  die 
defendant :  the  plaintiffs  who  made  the  application  giving  security  for  costs  to  the  satisfaction  of 
the  Master,  and  undertaking  to  amend  within  a  given  time,  paying  the  costs  of  the  application,  the 
usual  costs  of  the  amendments,  and  withdrawing  the  replication :  the  extra  costs  of  the  amendments 
to  be  costs  in  the  cause. 


(a)  This  case  is  unavoidably  reported  out  of  its  order  of  date. 
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the  British  Iron  Company,  for  the  purpose  of  setting  aside  Equit.  Exch. 
certain  contracts,  entered  into  by  three  of  the  plaintiffs,  on 
behalf  of  the  company,  with  the  defendant  Attwood,  for 
the  purchase  of  certain  iron  works  in  the  county  of  Staf- 
ford, on  the  ground  of  fraud  and  misrepresentation.  The 
defendants  had  answered  the  bill,  and  a  replication  had 
been  filed  to  their  answer. 

A  motion  was  now  made  on  the  part  of  all  the  plaintiffs, 
except  Philip  Taylor,  that,  on  payment  of  the  usual  costs, 
the  replication  to  the  answers  of  the  defendants  might  be 
withdrawn,  and  that  the  bill  might  be  amended  by  striking 
out  the  name  of  the  said  Philip  Taylor,  as  a  plaintiff,  and 
making  him  a  defendant  thereto,  and  by  stating  all  such 
facts  and  circumstances  relating  to  certain  transactions  be- 
tween the  said  Philip  Taylor  and  the  said  defendant  John 
Attwood,  and  such  other  acts  of  the  said  Philip  Taylor  and 
the  said  defendant  John  All  wood,  as  were  material  to  shew 
that  the  said  plaintiffs,  except  the  said  Philip  Taylor,  were 
not  and  ought  not  to  be  bound  by  the  acts  or  misrepresent- 
ations of  the  said  Philip  Taylor  respecting  the  property  in 
the  pleadings  mentioned,  or  the  purchase  thereof  by  the 
plaintiffs  Robert  Small,  James  Henry  S/iears,  and  John 
Taylor,  on  behalf  of  the  company  called  the  British  Iron 
Company ;  and  as  were  material  to  shew  that  such  acts  and 
misrepresentations  of  the  said  Philip  Taylor  were  evidence 
against  the  said  defendant  John  Attwood;  and  by  strik- 
ing out  the  name  of  John  Taylor,  as  a  plaintiff,  in  the 
said  suit.  And  also  that  the  said  bill  might  be  otherwise 
amended  as  should  be  advised,  the  above-named  plaintiffs 
(with  the  exception  of  the  said  Philip  Taylor  and  John 
Taylor  J)  giving  security  for  costs  to  the  satisfaction  of  the 
Master,  and  undertaking  to  amend  their  bill  within  one 
month,  and  not  requiring  any  further,  answer  from  the  de- 
fendants John  Attwood,  Henry  James,  and  Richard  Ed- 
wards. 
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Bq*k.  Exch.         The  application  was  supported  by  *n  afidmrit  of  two 
1 8*8'        of  the  plaintiffs,  to  the  following  effect,  t**.  That  die  plait- 


tiffs  were  some  of  the  members  of  the  copartnership  or 
pany  called  the  British  Iron  Company,  and  all  the  above 
named  plaintiffs,  with  the  exception  of  the  said  Philip  Tay- 
lor, were,  at  the  time  of  the  filing  of  the  bill,  the  director! 
of  the  copartnership  or  company,  and  that  Philip  Taylor, 
besides  being  a  member  of  die  company,  had  been  en- 
ployed  by  the  other  plaintiffs,  as  the  agent  of  the  company, 
in  making  the  purchase  in  the  bill  mentioned. 

That  it  having  been  determined  by  the  copartnership 
or  company  to  institute  this  suit  against  the  defendants, 
the  plaintiffs,  on  the  27th  June,  1826,  filed  their  bill,  on  be- 
half of  themselves  and  all  other  the  members  of  the  co- 
partnership, against  the  defendants,  for  the  purpose  of  set- 
ting aside  certain  contracts,  made  and  entered  into  by  die 
plaintiffs,  Robert  Small,  James  Henry  Shears,  and  John 
Taylor,  on  the  behalf  of  the  said  company,  with  the  de- 
fendant John  Attwood,  for  the  purchase  of  certain  iron 
works  and  mines  situate  at  or  near  Corngreaees,  and  at 
Wolverhampton,  in  the  county  of  Stafford,  on  the  ground 
of  fraud  and  misrepresentation. 

That  Philip  Taylor  was  employed  by  the  other  plain- 
tiffs, as  the  agent  of  the  copartnership  or  company,  in  the 
purchase  of  the  said  property  of  the  defendant  John  Att- 
wood, and  that  Philip  Taylor,  as  the  agent  of  the  copart- 
nership or  company,  had  the  superintendsnce  and  manage- 
ment of  the  property  and  works,  from  the  time  the  posses- 
sion thereof  was  delivered  up  to  the  company  by  the  de- 
fendant John  Attwood,  until  the  discovery  by  the  com- 
pany of  the  frauds  which  had  been  practised  by  die  de- 
fendant John  Attwood,  relative  to  the  sale  of  the  property 
to  the  said  company. 

That  the  defendant  Attwood  had,  by  his  answer,  re- 
lied upon  various  acts  of  Philip  Taylor,  as  binding  die 
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other  plaintiffs,  and  as  precluding  them  from  coripkinfag     *f«*.  fire*, 
of  the  conduct  of  him,  the  defendant  Attwood,  in  the  sale 
of  the  property,  or  from  attempting  to  rescind  the  con* 
tracts. 

That  since  the  23rd  day  of  July,  1827,  on  which  day 
the  replication  to  the  answers  was  filed,  the  deponents 
had  discovered  various  transactions  between  Philip  Toy* 
lor  and  the  defendant  Attwood,  and  various  acts  done  by 
Philip  Taylor  and  by  the  defendant  Attwood,  which  the 
deponents  were  advised  and  believed  would  shew  and 
prove,  that  the  deponents  and  the  other  plaintiffs,  except 
Philip  Taylor,  were  not,  and  ought  not  to  be,  bound  by  the 
acts  and  representations  of  Philip  Taylor  respecting  the 
said  property,  and  the  purchase  thereof  by  the  copartner- 
ship or  company;  but,  on  the  other  hand,  would  shew  and 
prove,  that  the  said  acts  and  representations  of  Philip 
Taylor  were  evidence  against  the  defendant  John  Att- 
wood* in  this  suit* 

That  the  said  transactions  between  Philip  Taylor  and 
she  defendant  Attwood,  and  the  said  acts  of  Philip  Taylor 
and  the  defendant  John  Attwood,  which  proved  that  the 
other  plaintiffs  were  not  bound  by  the  acts  and  representa- 
tions of  Philip  Taylor,  were  not  known  to  the  deponents, 
nor,  as  they  believed,  to  any  of  the  other  plaintiffs,  except 
Philip  Taylor,  at  the  time  of  the  filing  of  the  bill,  or  be- 
fore the  filing  of  the  replication. 

That  Philip  Taylor,  as  one  of  the  acting  members  of  the 
company,  was,  by  the  advice  of  the  counsel  who  prepared 
the  said  bill,  made  a  plaintiff  in  the  suit. 

That,  under  the  circumstances,  the  deponents  and  the 
other  plaintiffs  had,  since  the  filing  of  the  replication,  been 
advised,  and  they  believed  it  to  be  material  and  necessary, 
that  the  bill  should  be  amended  by  striking  out  the  name 
of  Philip  Taylor,  as  a  plaintiff,  and  making  him  a  defend- 
ant, and  by  stating  all  such  facts  and  circumstances  relat- 
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Equit.  Exek.  ing  to  the  transactions  between  Philip  Taylor  and  the 
defendant  Aitwood,  and  such  other  acts  of  Philip  Taylor 
and  the  defendant  Attwood,  as  were  material  to  shew  that 
the  deponents  and  the  other  plaintiffs,  except  Philip  Tay- 
lor, were  not,  and  ought  not  to  be,  bound  by  the  acts  or 
representations  of  Philip  Taylor  respecting  the  said  pro- 
perty, or  the  purchase  thereof  by  the  deponents  and  the 
plaintiff  John  Taylor ,  on  behalf  of  the  copartnership  or 
company,  and  which  were  material  to  prove  that  such 
acts  and  representations  of  Philip  Taylor  were  evidence 
against  the  defendant  John  Attwood. 

That  they  believed  that  the  plaintiff,  John  Taylor,  who 
was  the  brother  of  Philip  Taylor ,  objected  to  remain  a 
plaintiff  in  this  suit,  if  the  said  bill  should  be  so  amended  as 
desired.  And  the  deponents,  and,  as  they  believed,  the  other 
plaintiffs,  except  Philip  Taylor,  were  therefore  desirous, 
in  compliance  with  the  wishes  of  John  Taylor,  to  amend 
the  bill,  by  striking  out  the  name  of  the  said  John  Taylor 
as  a  plaintiff,  and  making  him  a  defendant  thereto,  pro 
formd,  by  alleging  that  he  refused  to  be  a  plaintiff  in  the 
suit. 

That,  in  the  application  by  them  and  the  other  plaintiffs 
in  this  suit,  for  leave  to  make  such  amendments,  the  de- 
ponents were  acting  bond  fide,  without  any  collusion  what- 
soever with  Philip  Taylor,  and  without  any  intention  or 
desire  whatsoever  of  creating  delay. 

The  application  was  also  supported  by  an  affidavit  of 
the  solicitor  of  the  plaintiffs,  detailing  the  proceedings 
from  the  institution  of  the  suit,  and  adding,  that,  in  the 
filing  of  the  said  bill,  the  deponent  and  his  copartner 
acted  as  the  solicitors  of,  and  were  employed  by  the  com- 
pany or  partnership,  and  not  by,  or  as  the  solicitors  of 
the  plaintiffs  individually;  and,  in  particular,  that  they 
were  not  specially  employed  or  retained  by  Philip  Taylor; 
and  that  the  name  of  Philip  Taylor  was  made  use  of  as  a 
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plaintiff  in  the  bill  under  the  advice  of  counsel,  and  without  Equit.  Exch. 

any  special  authority  from  Philip  Taylor,  and  without  any  ,_      *_, 
authority  other  than  except  as  he  the  said  Philip  Taylor,         small 

was  one  of  the  members  of  the  partnership.  Attwood. 

Mr.  Knight  and  Mr.  Sharpe,  for  the  motion. — In  eve- 
ry  case,  a  plaintiff,  by  the  rules  of  a  Court  of  equity, 
has  liberty  to  amend  his  bill  before  replication,  with- 
out giving  notice,  and,  in  this  Court,  after  replication, 
on  giving  notice.  To  this  rule  there  is  certainly  an  ex- 
ception, which  is,  the  Court  will  not  allow  a  plaintiff  to  be 
removed  from  the  record,  because,  by  so  doing,  the  defend- 
ant's security  for  the  costs  may  be  diminished,  as  every 
substantial  plaintiff  may  be  withdrawn.  In  such  case,  th6 
Court  has  felt  it  necessary  to  lay  down  as  a  rule,  that  the 
amendment  shall  not  be  made  without  giving  to  the  de- 
fendant such  security  as  the  Court  may  think  fit,  for  the 
possible  loss  which  he  may  sustain  with  respect  to  costs, 
by  the  removal  of  any  of  the  plaintiffs.  There  are  many 
reported  cases  in  which  a  plaintiff  has  been  allowed  to  be 
removed  and  to  be  made  a  defendant  for  the  purpose  of 
making  him  a  witness ;  but  there  is  no  case  in  print  *  in 
which  a  plaintiff  has  been  converted  to  a  defendant,  for 
reasons  such  as  the  present.  Cases  of  this  description  in 
the  Court  of  Chancery,  have  been  considered  so  much 
of  course,  that  none  of  them  are  to  be  found  reported.  A 
case  has,  however,  been  obtained  from  the  register  books 
of  the  Court  of  Chancery,  in  which  a  similar  application 
with  the  present  was  granted,  though  opposed.  In 
Ayhoin  v.  Bray,  a  bill  was  filed  by  certain  persons,  who 
were  cestui*  que  trust,  against  three  trustees,  Bray,  War- 
ren,  and  Young,  in  order  to  charge  them  with  a  breach 
of  trust.  On  the  coming  in  of  the  answer  of  the  trustees, 
it  appeared  that  one  of  the  plaintiffs  had  received  money 
from  the  defendants,  and  had,  in  point  of  fact,  compromis- 
ed with  the  trustees,  and  released  them  from  the  breach 
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Small 

v. 

Attwood. 


of  trust.  Under  the  circumstances,  it  was  considered, 
that,  as  they  had  all  joined  in  the  suit,  the  release  of  one 
of  the  cestuis  que  (rust  might  be  considered  the  release  of 
all.  And  the  other  plaintiffs  accordingly  applied  to  the 
Court,  that  they  might  be  at  liberty  to  turn  the  plaintiff, 
who  had  so  compromised,  into  a  defendant,  a  case  exact- 
ly in  point  with  the  present ;  and  it  was  strongly  opposed 
by  the  trustees,  on  the  ground  that  it  would  deprire  them 
of  the  means  of  resisting  the  suit.  The  Court  in  that  case 
granted  the  motion  (a). 


(a)  The  circumstauces  of  the  case 
on  reference  to  the  pleadings  in  the 
cause  appear  to  be  precisely  as 
stated  above. 

The  following  is  a  copy  of  the 
order: 

Monday,  the  16M  day  of  Decern' 
her,  in  the  3rd  year  of  the  reign 
of  his  Majesty  King  George  the 
Fourth,    1822,     George   Allen 
Aylwin  and  Mary  Ann,  his  wife, 
and  William  Brindy   and  Mary 
De  Coetlogon,  Widow; — Plain- 
tiffs. 
William   Bray  and  Others; — De- 
fendants. 
Upon  motion  this  day,  made  unto 
this  Court  by  Mr.  Spence  of  coun- 
sel for  the  plaintiffs,  George  Allen 
Aylwin  and  Mary  Ann,  his  wife : 
It  was  alleged,  that  the  said  plain- 
tiffs, together   with    the    plaintiffs 
William  Brind,  and  Mary  De  Coet- 
logon,  widow,    having    exhibited 
their  bill  in  this  Court  against  the 
defendants,  they  appeared ;  and  the 
defendants,  William  Bray,  and  Au- 
gustus Warren,   and  the  said  Flo- 
rance  Young,  have  put  in  their  an- 
swers thereto.  That  the  said  plaintiffs 
George  Allen  Aylwin  and   Mary 


Ann,  his  wife,  are  since  advised  to 
amend  their  bill,  by  striking  out  the 
names  of  the  said  William  Brind, 
and  Mary  De  Coetlogon  from 
being  co-plaintiffs,  and  making 
them  defendants,  and  otherwise.  It 
was  therefore  prayed  that  the  plaia- 
tiffs  George  Allen  Aylwin  and 
Mary  Ann,  his  wife,  may  be  at 
liberty  to  amend  the  bill  filed  by 
them  and  William  Brind  and  Mary 
De  Coetlogon,  by  making  the  said 
William  Brind  and  Mary  De  Cost- 
logon  defendants  in  this  cause,  and 
that  the  said  plaintiffs  may  be  at 
liberty  to  amend  their  bill,  in  otlier 
respects  as  they  may  be  advised. 
Whereupon,  and  upon  hearing  Mr. 
Barber,  of  counsel  for  the  defend- 
ant Maria  Adams,  and  an  affida- 
vit of  notice  of  this  motion  read, 
this  Court  doth  order  that  upon 
the  plaintiffs,  George  Allen  Aylwin 
and  Mary  Ann,  his  wife,  giving  se- 
curity to  be  approved  of  by  Mr. 
Cross,  one  of  the  Masters  of  this 
Court,  in  case  the  parties  differ 
about  the  same,  to  answer  costs  to 
this  time,  in  case  the  Court  shall 
award  such  costs  to  be  paid  by  the 
plaintiffs    George    Allen    Aylwin 
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Mr.  Duckworth,  for  the  defendant  Philip  Taylor,  did  Equit.  Exch. 

not  oppose    the   application,    provided    an    opportunity  ~  *  „ 

were  allowed  to  him  of  contradicting  all  charges  of  collu*  small 

sion  between  him  and  the  defendant  AttwoocL  Attwood. 

Mr.  Pepys,  and  Mr.  Lovctt,  for  the  defendant  Attwood* 
— There  is  no  instance  in  this  Court  of  such  an  applica- 
tion as  the  present;  all  the  cases  referred  to  have  been 
cases  in  the  Court  of  Chancery,  and  cases  in  which  the 
application  was  made  in  order  that  the  parties  might  have 
an  opportunity  of  examining  the  co -plaintiff  as  a  witness. 
But  in  all  the  cases  where  the  plaintiff  has  been  so  removed, 
he  has  been  a  trustee  or  mere  formal  party,  and  not,  as  in 
the  present  case,  a  party  interested  in  the  result  of  the  suit. 
The  case  of  Aylwin  v.  Bray,  from  the  Register  Book,  is 
certainly  an  exception,  though  it  comes  very  nearly  to  the 
same  principle ;  for  there  can  be  no  doubt  that  in  that  case 
the  act  of  oue  cestui  que  trust,  who  had  received  mo- 
ney, and  compromised  the  suit,  would  not  in  equity  bind 
the  other  cestuis  que  trust,  who  had  not  received  any  mo- 
ney or  entered  into  any  compromise.  If  the  other  plain- 
tiffs, with  the  exception  of  Philip  Taylor,  can  make  this 
application,  then  Philip  Taylor  himself  may  make  a  simi- 
lar application  with  respect  to  all,  or  any  of  the  other 
plaintiffs.  Mr.  Philip  Taylor  is  a  partner  with  the 
plaintiffs  in  the  company,  and  has  an  interest  in  the  suit, 
whether  he  be  made  a  plaintiff  or  a  defendant.  Admit* 
ting  that  plaintiffs  may,  before  replication,  amend  their 
bill,  and  make  an  entirely  new  case,  still  they  cannot  do 
so  after  replication,  nor  can  they,  in  either  case,  remove  a 

and  Mary  Ann,  his  wife,  they  the  logon,  and  making  them  defendants, 
said  plaintiffs  George  Alien  Ayl-  with  apt  words  to  charge  them,  and 
win  and  Mary  Ann,  his  wife,  be  at  otherwise,  as  they  shall  be  advised, 
liberty  to  amend  the  bill,  by  striking  without  costs,  amending  the  defend- 
out  the  names  of  the  said  plaintiffs  ants'  copies  of  the  bill. — Reg.  Lib* 
William  Briad  and  Mary  Ik  Coet-  1822,  A.  fol.  1271 . 
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plaintiff  from  the  record,  unless  he  be  a  mere  formal  par- 
ty, or  be  removed  for  the  purpose  of  making  him  a  wit- 
ness. No  case  can  be  found  in  which  a  bill  has  been  allow-* 
ed  to  be  amended,  either  before  or  after  replication,  for  the 
purpose  of  removing  a  plaintiff  jointly  interested  with  the 
other  plaintiffs,  and  turning  him  into  a  defendant,  because, 
according  to  the  shape  of  the  record,  the  plaintiffs  cannot 
succeed,  unless  such  a  course  be  taken.  In  Aylwin  v. 
Bray,  the  cestui  que  trust,  accepting  a  sum  of  money  and 
executing,  ceased  to  have  a  joint  interest  with  the  plain- 
tiffs, or  indeed  to  have  any  interest.  In  Morley  v. 
Lord  Hawke,  a  tenant  for  life  of  a  fund,  with  remainder 
to  certain  members  of  his  family,  succeeded,  by  collusion 
with  one  of  the  trustees,  in  getting  paid  part  of  the  princi- 
pal money.  When  that  cause  came  on  to  be  heard,  it  was 
objected  on  the  part  of  the  innocent  trustee,  that  the  suit 
was  improperly  framed,  because  some  of  the  plaintiffs,  who 
had  a  right  to  relief,  had  joined  that  cestui  que  trust  with 
them  who  was  not  entitled  to  relief,  in  consequence  of  his 
having  been  a  party  to  the  breach  of  trust.  But  Sir  Wm. 
Grant,  in  determining  that  case,  said,  that  though  there 
might  be  cestuis  que  trust,  some  of  whom  were  innocent, 
and  others  of  whom  had  improperly  joined  in  committing 
a  breach  of  trust,  and  both  were  joined  as  plaintiffs  in  the 
same  suit,  still  those  cestuis  que  trust  who  had  not  joined 
in  the  breach  of  trust  were  entitled  to  a  decree.  The 
same  observation  may  be  applied  to  Aylwin  v.  Bray.  In- 
dependently of  the  delay  which  will  arise  if  this  application 
be  granted,  it  is  by  no  means  clear,  if  refused,  that  the 
plaintiffs  will  file  a  new  bill. 


The  Lord  Chief  Baron,  without  hearing  the  reply. — If 
the  granting  of  this  motion  would  put  Mr.  Attwood  in  any 
other  situation  than  that  in  which  the  plaintiffs  could  place 
him  by  a  little  more  delay  and  a  little  more  expense,  I 
should  have   certainly  felt  some  hesitation  in  doing  that 
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which  I  am  now  about  to  propose.    But  it  seems  to  be  quite     EquU.  Exch. 

•  1828 

clear,  that  nothing  which  has  passed  in  this  suit  can  bind  the 

plaintiffs  or  be  used  against  them,  in  the  event  of  their  suf- 
fering this  suit  to  be  dismissed  for  want  of  prosecution,  and 
afterwards  instituting  a  new  suit.  It  seems  to  be  equally 
clear,  that  every  thing  which  has  been  used  by  the  de- 
fendant on  the  present  occasion,  may  be  resorted  to  as  a 
defence  to  another  suit  for  the  same  purpose*  The  case 
in  my  opinion  becomes  a  mere  question  of  expedience 
and  convenience ;  and,  with  that  impression,  my  object 
will  be  to  do  that  which  is,  or  ought  to  be,  useful  to  both 
parties:  save  them  expense  and  delay. 

With  respect  to  the  power  of  the  Court  to  do  this, 
in  the  present  form,  I  entertain  very  little  doubt.    It 
seems   clear,    that,    according   to   the    practice  of  the 
Court,  a  party  may,  as  of  course,  before  replication, 
amend  his  bill,  and  make  an  entirely  new  case,  indeed, 
may  put  quite  a  different  case  upon  the  record,  and 
ip   such   manner  as  seems  best  to  him.      One  of  my 
brethren  in  the  course  of  the  argument  has  suggested 
the  case  of  a  bill  filed  for  a  general  account,  to  which  a  re- 
lease is  not  pleaded,  but  is  relied  on  by  the  answer.     Is 
there  any  doubt  that,  in  such  a  case,  the  plaintiff  might,  as 
of  course,  amend  his  bill  by  inserting  charges  of  fraud, 
and  stating  circumstances  to  shew  fraud  in  obtaining  that 
release  to  entitle  him  to  set  it  aside.    He  might,  there  can 
be  no  doubt,  make  quite  a  new  case  by  amending  his  bill. 
And  the  only  circumstance  which  varies  that  case  from 
the  present  is,  that  here  there  is  a  replication,  and  a  part 
of  the  present  application  is  to  remove  a  person  from  the 
character  of  a  plaintiff  to  the  situation  of  a  defendant, 
which  proceeds  entirely  on  the  circumstances  of  this  case. 
With  respect  to  the  only  solid  objection  to  such  an  ap- 
plication, t?f*.  the  diminution  of  the  security  that  the  de- 
fendant has  with  respect  to  costs:  the  Court  having,  in 
many  cases,  thought  fit  to  provide  for  that,  by  letting  it  be 
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Epnu.  Exch.  done  on  giving  security,  shews  that  the  objection  is  not  an 
*828.  ^  insuperable  one,  where  a  necessity  has  existed  for  the  al- 
teration. If  ever  there  was  a  case  in  which  it  was  proper, 
on  the  application  of  the  plaintiffs,  to  remove  a  plaintiff, 
this  upon  the  affidavits  is  that  case.  I  do  not  say  whether 
the  statement  is  true  or  false,  but  I  think  enough  has  been 
done  to  justify  the  Court  in  the  course  we  are  about 
to  take.  Now  what  are  the  advantages  of  doing  it  in  this 
way  ?  The  advantages  are,  that  the  cause  has  so  far  proceed- 
ed, that  the  answers  are  put  in;  and  if  all  this  is  to  go  for 
nothing,  more  answers  must  be  put  in  upon  all  those  points 
which  are  put  directly  in  issue  upon  the  present  form  of 
the  record: — there  must  be  new  answers,  and,  to  a  great 
extent,  a  prejudice,  at  the  expense  of  all  that  has  been 
done :  whilst,  at  the  same  time,  the  plaintiffs  are  not  at 
liberty  to  take  all  the  time  for  an  amendment,  which  they 
would  be  entitled  to  for  filing  an  original  suit.  In  every 
view,  it  appears  essential  to  the  ends  of  justice,  if  the  thing 
is  to  be  done  at  all,  that  it  should  be  done  in  this  form. 
I  agree  that  we  ought  to  take  care  of  the  defendant,  so 
that  he  may  not  in  any  way  be  injured,  and  therefore,  that 
all  costs,  and  the  expense  of  this  application,  in  which  we 
must  adopt  the  usual  course  of  amendments,  must  be  paid 
to  him  by  the  plaintiffs  making  this  application ;  and,  sub- 
ject to  that  guard,  it  appears  that  every  object  of  justice 
requires  that  this  motion  should  be  granted,  since  there 
is  no  rule  of  Court  that  forbids  such  an  amendment. 

Mr.  Baron  G arrow. — Suppose,  that  a  fortnight  after  the 
preparing  of  this  bill,  and  putting  it  on  the  file,  it  had  oc- 
curred to  some  of  the  persons  concerned,  that  considerable 
intercourse  had  taken  place  between  Philip  Taylor  and 
Mr.  Attwood,  and  it  was  thought  not  at  all  improbable  that 
he  had  lent  himself  to  some  of  the  views  of  Mr.  Attwood, 
and  that  from  this  the  parties  had  said,  we  have  made  a  bad 
selection  of  him  as  a  plaintiff;  might  not  the  name  of  Philip 
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Taylor  have  been  struck  out?   No  doubt  that  could  have     £?'"'•  &*<*• 

1828 

been  done  upon  payment  of  a  small  portion  of  the  costs,  for  „ 

the  plaintiffs  might  have  dismissed  their  own  bill  at  any  time        Small 
antecedent  to  the  period  of  the  application  now  made  to  the      attw-ooo. 
Court.    Or  the  present  plaintiffs  might  suffer  their  bill 
to  die  a  natural  death,  or  put  it  to  death ;  and  then  what 
would  have  been  their  condition?  Why  the  next  day  they 
might  file  a  new  bill  against  all  the  parties  whom  they 
think  proper  to  make  defendants  to  the  suit.    That  is  one 
way  in  which  it  may  be  done;  another  way  is,  in  the  man- 
ner now  proposed,  it  being  admitted  that  it  is  a  matter  of 
course  almost  in  any  other  antecedent  stage ;   and  it  is 
evidently  an  economical  saving  of  time,  because,  as  an- 
wers  would  have  to  be  put  in  to  the  new  bill,  the  answers 
to  the  amended  bill  will  be  probably  more  readily  pre- 
pared.   Every  purpose  of  justice  seems  best  answered  by 
acceding  to  the  application  now  made.     And,  by  granting 
it,  we  do  nothing  that  can  alter  the  situation  of  the  de- 
fendant in  any  possible  respect,  for  he  must  have  all  his 
costs,  and  he  is  only  told  he  will  immediately  obtain  that 
which  he  would  obtain  at  some  distant  time.     The  de- 
fendant is  called  upon  now  to  answer  this  complaint,  and 
they  give  him  an  intimation  that  there  is  another  gentle- 
man of  whom  they  wish  to  ask  a  few  questions :  that  is 
to  say,  what  was  stated  and  communicated  to  him ;  and,  if 
it  is  important,  whether  it  was  communicated  to  him  as  an 
agent  concerned  ? 

Mr.  Baron  Vaughan  concurred  (a). 


Some  discussion  subsequently  took  place  with  respect 
to  the  costs  of  the  amendment,  the  present  payment  of  the 

(a)  Mr.  Baron  Hullock  was  absent  from  indisposition. 
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EqmL  Bxek.    extra  costs  being  much  pressed  on  the  part  of  the  defend- 
\^m^mLs     ant,  on  the  ground  of  the  extreme  length  of  the  record, 
Small        the  original  bill  being  upwards  of  a  thousand  folios. 

V. 

Attwood. 

The  Lord  Chief  Baron  stated,  that  he  had  frequently 
been  of  opinion  that  the  costs  of  amendment,"  allowed  by 
the  ancient  rules  of  the  Court,  were  insufficient,  and  ought 
to  be  very  greatly  increased;  but  that  there  were  no  pecu- 
liar circumstances  in  this  case  to  justify  the  Court  in  de- 
parting from  the  established  rules. 

The  Court  declined  to  give  the  defendant 
any  extra  costs  of  the  amendment,  but 
directed  them  to  be  treated  as  costs  in 
the  cause. 


END  OF  TRINITY  TERM,  AND  SITTINGS  AFTER, 
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MEMORANDUM. 

J  N  the  course  of  this  Term,  James  Parke,  Esquire,  took 
his  seat,  as  one  of  the  puisne  Judges,  in  the  Court  of  Kings 
Bench,  having  previously,  on  the  same  day,  been  called  to 
the  degree  of  the  Coif;  upon  which  occasion  he  gave  rings 
with  the  motto : — "  Tenax  Justitice"  The  learned  Judge 
was  afterwards  knighted. 


EXCHEQUER  OB  PLEAS. 

^_  1828. 

Clarke  and  Others  v.  Joseph  King.  jvov.  ^nd. 

JLf  EBT  on  bond,  upon  the  money  counts,  and  an  account  The  consent  of  a 

stated.     The  defendant  set  out  the  condition  of  the  bond  ttecareand 

upon  oyer,  as  follows:— Whereas  the  select  vestry  of  the  ™J^£™rt 

parish  of  Winterbourne  advertized  to  let  the  poor  of  the  th*  p°°r»  con- 

„  stitutedandesti- 

said  parish  to  farm;  and  at  a  meeting  of  the  said  select  Wished  accord- 
vestry  for  that  purpose  held,  on  the  6th  day  of  March  in-  ^ons  0f  the*" 

•tatute  59  Geo. 
S,  c.  12,  is  sufficient  to  render  valid  a  contract  under  the  statute  9  Geo.  1,  c.  7,  s.  4,  for  the  lodg- 
ing, keeping,  and  maintaining  the  poor  of  a  parish. 

VOL.  II.  N  N 


V, 

Kino. 
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Exck.  of  Pleas,   stant,  the  said  Mark  King  offered  to  provide  for,  main- 
v      ^      ^     tain,  sustain,  and  keep  all  the  poor  of  the  said  parish  of 
Clarke        Winterbourne,  as  shall  be  lawfully  entitled  to  relief  and 
maintenance,  for  one  whole  year,  from  the  25th  day  of 
March  instant,  until  the  25th  day  of  March,  1827,  for  the 
sum  of  750/.,  to  be  paid  to  him  the  said  Mark  King  by 
the  churchwardens  and  overseers  of  the  poor  of  the  said 
parish  of  Winterbourne,  by  fifty-two  equal  weekly  pay- 
ments, the  first  weekly  payment  to  be  paid  in  advance 
(that  is  to  say),  on  the  27th  day  of  March  instant:  And 
whereas  the  said  churchwardens  and  overseers  of  the  poor 
of  the  said  parish  have  entered  into  a  contract,  bearing 
even  date  herewith,  with  the  said  Mark  King,  to  pay  to 
him  the  said  sum  of  750/.  by  fifty-two  weekly  payments  as 
aforesaid,  for  providing  for,  maintaining,  and  sustaining 
the  poor  of  the  said  parish  for  one  year,  according  to  the 
terms  and  conditions  specified  in  the  said  contract;  and 
the  said  Mark  King  agreed  to  provide  a  good  and  suffi- 
cient surety  for  the  due  observance  and  performance  of 
the  covenants  and  agreements  contained  in  the  said  con- 
tract, and  hath  proposed  the  above-bounden  Joseph  King 
as  his  said  surety ;  and  the  said  churchwardens  and  over- 
seers have  agreed  to  accept  him  the  said  Joseph  King  as 
such  security;  And  whereas  the  said  Joseph  King  hath 
agreed  to  join  with  the  said  Mark  King  in  the  above-writ- 
ten bond  or  obligation,  as  the  surety  of  the  said  Mark 
King,  for  the  due  and  punctual  observance  and  perform- 
ance of  the  covenants  and  agreements  contained  in  the 
aforesaid  in  part  recited  contract.     Now  therefore  the 
condition  of  the  above-written  bond  or  obligation  is  such, 
that  if  the  said  Mark  King  do  and  shall  from  time  to  time, 
and  at  all  times  hereafter,  during  the  said  term  of  one  year, 
commencing  on  the  said  25th  day  of  March  instant,  and 
ending  on  the  25th  day  of  March,  1827,  duly  and  faith- 
fully do  and  perform  all  and  every  the  covenants,  condi- 
tions, and  agreements,  contained  in  the  said  contract  above 
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referred  to,  then  the  above-written  bond  or  obligation  ExcK  of  Pleas, 
shall  be  void  and  of  no  effect;  but  otherwise  shall  be  and         1&28. 
remain  in  full  force  and  virtue.     He  then  pleaded,  amongst       Clarke 
other  things,  by  his  third  plea,  that  the  contract  in  the  v- 

condition  of  the  bond  alleged  to  have  been  entered  into 
by  the  churchwardens  and  overseers  of  the  poor  of  the 
said  parish  of  JVinterbourne,  was  not  entered  into  or  made 
with  the  consent  of  the  major  part  of  the  parishioners  of 
the  said  parish,  or  any  of  them  in  vestry  or  other  parish 
or  public  meeting  for  that  purpose  assembled,  upon  usual 
notice  thereof  first  given.  To  this  plea,  the  plaintiff  re- 
plied, that  the  contract  in  the  condition  mentioned,  was 
entered  into  and  made  with  the  consent  of  the  select  vestry 
of  the  said  parish,  duly  established  for  the  care  and  ma- 
nagement of  the  concerns  of  the  poor  of  such  parish,  and 
duly  assembled  for  that  purpose,  upon  notice  thereof  first 
given.  The  defendant  rejoined,  that  the  select  vestry  in 
the  replication  mentioned  was  not  a  meeting  of  the  pa- 
rishioners of  the  parish  in  vestry  or  other  parish  meeting 
assembled ;  to  which  the  plaintiffs  demurred  generally,  and 
the  defendant  joined  in  demurrer. 

Manning,  in  support  of  the  demurrer. — The  rejoinder 
of  the  defendant  to  the  replication  of  the  plaintiffs  to  the 
third  plea  of  the  defendant,  is  no  answer  to  that  replica* 
tion.  This  depends  upon  the  construction  of  the  statutes 
9  Geo.  1,  c.  7,  s.  4,  and  59  Geo.  3,  c.  12.  By  the  former 
statute,  the  churchwardens  and  overseers  of  the  poor  in 
any  parish,  town,  township,  or  place,  with  the  consent  of 
the  major  part  of  the  parishioners  or  inhabitants  of  the 
same  parish,  town,  township,  or  place,  in  vestry  or  other 
parish  or  public  meeting  for  that  purpose  assembled,  or 
so  many  of  them  as  shall  be  so  assembled,  upon  usual  no- . 
rice  thereof  first  given,  are  empowered  to  contract  with 
any  person  or  persons  for  the  lodging,  keeping,  maintain- 
ing, and  employing,  any  or  all  such  poor  in  their  respec- 

N  N2 
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Exch.  of  puas,  tive  parishes,  townships,  or  places,  as  shall  desire  to  re- 
ceive relief  or  collection  from  the  same  parish ;  and  the 
question  is,  whether,  by  the  latter  statute,  the  controlling 
power  formerly  vested  in  the  body  of  the  parishioners  at 
large,  is  conferred  upon  the  select  vestry.  Now  that  sta- 
tute authorizes  the  inhabitants  of  any  parish,  in  vestry 
assembled,  to  establish  a  select  vestry  for  the  care  and 
management  of  the  concerns  of  the  poor  of  the  parish,  by 
the  nomination  and  election  of  a  certain  number  of  inha- 
bitant householders  or  occupiers,  who,  with  the  minister 
of  the  parish,  and  the  churchwardens  and  overseers  for 
the  time  being,  are  to  constitute  a  select  vestry  for  the  care 
and  management  of  the  poor.  The  effect  of  this  enact- 
ment is,  that  all  powers  relating  to  the  care  and  manage- 
ment of  the  poor  originally  vested  in  the  body  at  large, 
are  now,  where  a  select  vestry  is  appointed,  transferred 
from  the  general  body  to  the  select  vestry,  as  represent- 
ing the  parishioners  at  large. 

Chilton,  contra. — The  statute  9  Geo.  1,  c.  7,  s.  4,  made 
that  lawful,  which,  before  that  time,  the  churchwardens 
and  overseers  had  no  authority  to  do;  but,  at  the  same 
time,  careful  of  the  interests  of  the  poor,  the  legislature 
vested  a  controlling  power  in  the  parishioners  at  large. 
The  question  then  is,  whether,  by  the  late  statute,  all  powers 
formerly  possessed  by  the  parishioners  generally,  are  vested 
in  the  select  vestry.  Arguing  from  the  letter  of  the  enact- 
ment, no  such  conclusion  can  be  drawn,  for  there  is  no 
allusion  to  the  previous  provisions,  nor  are  there  any  ge- 
neral words  by  which  that  authority  is  delegated,  nor  does 
the  spirit  of  the  statute,  or  the  reason  of  the  thing  sup- 
port such  a  construction.  Where  the  care  and  manage- 
ment of  the  poor  is  to  be  subject  to  the  control  of  a  large 
and  tumultuous  body,  it  may  be  prudent  and  politic  to  de- 
legate, with  the  consent  of  the  majority  of  that  body,  the 
direction  of  the  poor  to  a  single  individual;  but  where  that 
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power  is  vested  in  a  few,  the  necessity  ceases,  and  the  £«•*•  of  Pleat, 
select  vestry  may  discharge  that  duty  personally,  which 
the  parishioners  generally  could  only  do  effectually  through 
the  instrumentality  of  another. 

Hullock,  B. — The  question  in  this  case  is,  whether 
the  select  vestry  is  or  is  not  substituted  in  lieu  of  the  larger 
and  more  tumultuous  body  of  the  parishioners  generally. 
It  is  admitted  upon  the  pleadings,  that  the  select  vestry  is 
duly  constituted  in  point  of  law,  and  that  this  contract  re- 
lates to  the  care  and  management  of  the  concerns  of  the 
poor.  Wherever  a  select  vestry  is  appointed,  the  right 
of  the  common  law  vestry  has  always  in  practice  been  con- 
sidered as  de  facto  superseded ;  and  the  language  of  this 
act  of  Parliament  appears  to  me  to  confer  upon  that  body 
the  authority  relative  to  the  care  and  management  of  the 
poor,  which  the  parishioners  at  large  were  before  in  the 
habit  of  exercising.  I  think  that  the  power  of  the  select 
vestry  is  co-extensive  with  that  which,  before  this  act  of 
Parliament,  was  in  the  parishioners  generally.  It  is  op- 
tional with  the  parishioners,  whether  they  will  or  will  not 
proceed  upon  the  old  law,  or  upon  the  provisions  of  this 
statute,  by  the  appointment  of  a  select  vestry;  but  if  they 
pursue  the  latter  course,  they  delegate  their  authority  to 
that  body.  With  the  policy  of  this  provision  we  have  no- 
thing to  do;  but  any  informality  or  objection  which  may 
arise  upon  the  contract  itself,  may  be  corrected  by  the 
magistrates  by  whom,  to  be  valid,  it  must  be  allowed. 
The  allowance  by  the  magistrates  is  a  question  of  fact, 
upon  which  an  issue  is  joined;  and  if  the  plaintiffs  fail  at 
the  trial  to  establish  that  fact,  it  will  be  fatal  to  their  ac- 
tion. 

Alexander,  L.  C.  B. — I  can  see  no  construction  of 
which  this  statute  is  capable,  other  than  that  which  is  put 
upon  it  by  my  learned  brother.  What  can  be  its  object,  if  it 
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Bxck.  of  Pleat,  be  not  to  confer  upon  the  select  vestry  the  power  of  ar- 
1 828#        ranging  and  managing  the  concerns  of  the  poor,  in  the  same 
manner  as  before  the  statute  the  body  of  the  parishioners 
at  large  were  authorized  to  do. 

G arrow,  B.,  and  Vaughan,  B.,  concurred. 

Judgment  for  the  plaintiffs. 


REGULA  GENERALIS. 

Michaelmas  Term,  9  Geo.  iv. 

WHEREAS  great  expense  is  often  unnecessarily  in- 
curred in  making  up  demurrer-books,  from  setting  forth 
those  parts  of  the  pleadings  to  which  the  demurrers  do 
not  apply — It  is  therefore  ordered,  that,  from  and  after 
the  end  of  this  Term,  when  there  shall  be  a  demurrer  to 
part  only  of  the  declaration  or  other  subsequent  plead- 
ings, those  parts  only  of  the  declaration  and  pleadings  to 
which  such  demurrer  relates  shall  be  copied  into  the  de- 
murrer-books ;  and  if  any  other  parts  shall  be  copied,  the 
Master  shall  not  allow  the  costs  thereof  on  taxation,  ei- 
ther as  between  party  and  party,  or  as  between  attorney 
and  client, 

Wm,  Alexander. 

W.  G  ARROW. 

John  Hullock. 
John  Vaughan. 
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Cassen,  Gent.,  One  &c.  v.  Bond,  Gent.,  One  &c.  Thundqy, 

J  HE  defendant,  an  attorney  of  the  Court  of  King's  Bench,  whereadefend- 
was  arrested  at  the  suit  of  the  plaintiff,  also  an  attorney  of  ant  put  in  bail 
that  Court,  upon  an  alias  quo  minus,  returnable  on  the  abatement,  but 
3rd  of  November,  1828.     On  Friday,  the  7th  of  the  same  JjJ^^" 
month,  the  plaintiff  filed  his  declaration,  and  on  Monday,  t^en takcn  t0 

,  .  n      .  the  bail,  gave 

the  10th,  the  defendant  put  in  and  gave  notice  of  bail,  and  notice  of  adding 
on  the  same  day  pleaded  his  privilege  in  abatement.     The  fresh  uiVand 
plaintiff  excepted  to  the  bail  on  the  11th,  and  on  the  18th  "bsequentiy 

*  r  '  rendered  in  due 

the  defendant  gave  notice,  to  the  plaintiff  of  adding  and  time: /fcw,  that 
justifying  bail  for  the  15th.     On  that  day  one  bail  only  equivalent  to  a 
was  in  attendance,  and  the  Court  having  refused  to  allow  i£^S^f 
further  time,  the  defendant  rendered  in  discharge  of  his  tha* the  pie*  was 

7  °  well  pleaded. 

bail.  The  defendant,  on  the  19th,  justified  bail;  on  which  Where  affida- 
day  the  plaintiff  returned  to  the  defendant  the  plea  in  levant  matter,  * 
abatement,  with  a  demand  of  a  plea;  and  on  the  following  S^S^JSL 
day  the  plaintiff  signed  judgment  for  want  of  a  plea,  and  te[t0Martain 

#  what  parts  are 

gave  the  defendant  notice  of  executing  a  writ  of  inquiry.       material  to  bring 

the  question  in 
dispute  before 

Under  these  circumstances,  Chitty,  on  a  former  day,  the  Court,  and 

obtained  a  rule,  calling  upon  the  plaintiff  to  shew  cause  allow  co.ts  to  the 

why  the  judgment  should  not  be  aet  aside  for  irregularity,  SiSdISSto 

with  costs;  against  which —  8Uch  Pftrls  only 

aa  are  material, 
and  to  the  oppo- 

Ckilton  now  shewed  cause. — It  is  an  established  rule,  ^taPoc«wioned 
that  before  a  defendant  can  be  allowed  to  plead,  he  must  by  the  irrelevant 

matter. 

file  common  bail,  or  enter  a  common  appearance  in  non- 
bailable  actions,  or  in  bailable  cases  must  put  in  bail.  It 
is  not  indeed  necessary,  that  he  should  justify  his  bail  be- 
fore he  pleads  in  abatement  or  to  the  jurisdiction,  for  if 
that  were  so,  the  plaintiff,  in  many  cases,  might  prevent 
the  defendant  from  resorting  to  such  a  plea ;  but  it  is  essen- 
tial that  the  same  bail  should  be  afterwards  justified,  and 
the  surrender  of  the  defendant  is  not  equivalent  to  a  justi- 
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of  Pk*$>  fieation.  If  that  be  so,  the  justification  of  the  bail  by  the 
m8'  ^  defendant  on  the  19th  November  was  too  late,  the  plea  was 
a  nullity,  and  the  plaintiff  was  entitled  to  sign  judgment. 
In  Venn  v.  Calcert  (a),  to  a  declaration  filed  de  bene 
esse,  the  defendant  pleaded  before  he  had  perfected  his 
baiL  After  the  justification  of  the  bad,  the  plaintiff  signed 
judgment  for  want  of  a  plea;  and,  upon  a  motion  to  set 
aside  that  judgment,  the  Court  held  that  a  plea  before  the 
bail  were  justified  was  a  nuJlity,  and  sustained  the  judg- 
ment. From  this  authority,  and  the  case  of  Mound  v. 
Mawley(b),  which  is  to  the  same  effect,  it  would  seem  that 
the  bail  must  be  actually  perfected  before  the  defendant 
can  be  entitled  to  take  any  step ;  but,  at  all  events,  the  more 
recent  decisions  shew,  that,  although  the  defendant  may 
plead  in  abatement  after  he  has  put  in  bail,  the  same  bail 
must  be  perfected.  Thus  in  Dimsdale  v.  Nielson  (c), 
which  was  a  country  cause,  the  defendant  pleaded  in 
abatement  before  he  had  perfected  his  bail,  but  the  bail 
upon  exception  afterwards  justified  in  due  time;  the  defen- 
dant, however,  treated  the  plea  as  a  nullity,  and  signed  judg- 
ment ;  and  Lord  Ellenborottghsaid : — the  defendant  appears 
to  me  to  be  in  Court  after  he  has  put  in  bail,  unless  it  turn 
out  that  the  bail  on  exception  are  afterwards  set  aside; 
but  if  the  bail  are  afterwards  accepted,  the  defendant  has 
done  every  thing  in  bis  power,  and  therefore  ought  not  to 
be  deprived  of  any  benefit  which  the  law  gives  him.  Again, 
in  Binna  v.  Morgan  (d),  Mr.  Justice  Bayley  remarked: — 
that  the  defendant  might  have  put  in  bail  within  four  days 
and  have  given  notice  of  justifying  them,  and  then,  if  the 
bail  were  afterwards  perfected,  the  plea  of  misnomer  would 
have  stood  good.  In  both  these  cases  the  old  rule  of  prac- 
tice is  relaxed,  and  the  defendant  may  now  plead  in  abate- 
ment after  he  has  put  in  bail;  provided,  however,  that  the 

(«)  4  T.  R.  578.  (6)  Forr.  149.  (c)  2  East,  406. 

id)  11  East,  411. 


V. 

Bond. 
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same  bail  are  perfected  in  due  time,  which  is  a  requisite  E*ck.  of  Phot, 

1828 

assumed  by  the  judgment  in  both  cases.     Dilatory  pleas  „ 

are  never  treated  with  indulgence  by  the  Courts,  but  are        Casszn 
held  to  the  strictest  rules  of  practice,  and  therefore  the 
bail  which  eventually  justified  having  been  put  in  after  the 
plea  was  filed,  the  plea  was  a  nullity,  and  the  judgment  is 
regular. 

Ckitty  and  Jervis,  J.,  in  support  of  the  rule. — The  cases 
of  Venn  v.  Calvert,  Maund  v.  Mawley,  and  Binns  v.  Mor- 
gan, do  not  apply  to  the  present  question.  It  is  uncer- 
tain, from  the  report  of  the  former  case,  whether  the  plea 
filed  was  in  bar  to  the  action  or  in  abatement.  All  the  cases 
referred  to  in  the  note  to  that  report  are  applicable  to 
pleas  in  bar  only ;  and  Mr.  Justice  Lawrence,  in  the  case 
of  Ditnsdale  v»  Nielson,  expresses  his  opinion,  that  the 
plea  in  the  former  case  must  have  been  a  plea  in  bar.  In 
Maund  v.  Mawley,  and  Binns  v.  Morgan,  the  pleas  were 
filed  after  the  time  for  pleading  in  abatement  had  expired, 
and,  upon  that  ground  alone,  could  not  be  sustained.  All 
that  was  decided  in  those  cases  was,  that  the  defendant 
must  not  wait  until  the  bail  are  perfected,  but  must  put  in 
bail  and  plead  within  the  time  limited  by  the  practice  ap- 
plicable to  pleas  in  abatement.  Ditnsdale  v.  Nielson  set- 
tled the  practice  with  respect  to  a  country  cause,  but  the 
case  of  Hopkinson  v.  Henry  (a),  which  was  a  town  cause, 
clearly  shews,  that  though  the  first  bail  do  not  justify,  yet 
if  bail  be  put  in,  and  the  plea  in  abatement  be  pleaded  in 
due  time,  the  plea  is  good,  provided  the  defendant,  after 
exception,  add  or  put  in  and  justify  fresh  bail  in  due  time. 
The  question  is  therefore  reduced  to  this  simple  point, 
viz.  whether  a  render  in  due  time,  after  exception,  is,  for 
this  purpose,  equivalent  to  a  justification,  where  bail  are 
put  in  and  the  plea  is  pleaded  within  the  time  prescribed 

(a)  13  East,  170. 
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Exch.  of  Pleat,  by  the  practice.  For  all  other  purposes  the  render  of  the 
,  defendant  has  always  been  considered  to  be  equivalent  to 
Cassen  a  justification  by  the  bail,  even  though  time  be  obtained 
Bond.  by  the  defendant  to  justify,  and  not  to  render.  Without 
referring  to  the  case  of  Hopktnson  v.  Henry,  but  trying 
the  question  by  the  narrow  test  prescribed  by  Lord  Ellen- 
borough  and  Mr.  Justice  Bayley  in  the  cases  cited  to 
support  the  regularity  of  this  judgment,  inasmuch  as  the 
former  bail  rendered  the  defendant  in  due  time,  which, 
notwithstanding  the  notice  of  adding  and  justifying  fresh 
bail  they  were  authorized  to  do,  Rex  v.  Sheriff  of  Essex  (a), 
the  proceedings  were  regular ;  for,  by  rendering  the  defend- 
ant, they  did  that  for  which,  if  they  had  justified,  they 
would  have  become  sureties  for  the  performance  of.  The 
inchoate  right  of  the  defendant  to  plead  in  abatement  is 
perfected  by  the  render,  and  that  the  defendant  subse- 
quently justified  out  of  custody,  cannot  affect  the  question. 

Garrow,  B. — The  Court  are  of  opinion  that  the  pro- 
ceedings which  in  this  case  led  to  the  render  of  the  party, 
must  be  considered  as  equivalent  to  that  state  of  things 
which  would  have  existed  if  he  had  put  in  and  perfected  his 
bail  in  due  time.  No  other  objection  is  made  to  the  regu- 
larity of  these  proceedings,  and  therefore  the  judgment 
which  treats  this  plea  as  a  nullity  must  be  set  aside. 

Hullock,  B. — I  also  think  that  this  rule  should  be 
made  absolute.  It  is  conceded,  that,  if  the  same  or  added 
bail  had  justified  in  due  time,  the  proceedings  would  have 
been  regular ;  and,  therefore,  the  only  question  is,  whether 
the  render  of  the  defendant  upon  the  day  upon  which  the 
justification  should  have  taken  place,  is  not  equivalent  to 
that  proceeding.  If  the  bail  had  justified  on  that  day, 
they  might  have  rendered  the  defendant  instanter,  without 

(a)  5  T.  It.  633. 
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vitiating  the  previous  proceedings  in  point  of  legal  effect ;  Etch,  of  PUat, 
and  in  that  case  the  plaintiff  would  have  had  no  better  secu-  *  * 

rity  than  in  the  existing  state  of  things.     A  render  of  the        Cassek 
defendant  exempts  the  bail  and  the  Sheriff  from  all  liability,,         ^'^ 
and  ought  injustice  to  entitle  the  party  to  the  same  ad-, 
vantages  as  if  he  were  not  in  actual  custody.     It  seems  to 
me,  therefore,  under  the  circumstances,  although  there  are 
no  cases,  in  totidem  verbis,  the  same  as  this,  that  the  prin- 
ciple pervading  the  authorities  does  warrant  us  in  holding 
that  this  plea  is  well  pleaded. 

Vaughan,  B. — I  am  of  the  same  opinion,  and  think, 
both  upon  authority  and  principle,  that  this  rule  should  be 
made  absolute.  It  has  been  decided  that,  both  in  town 
and  country  causes,  it  is  sufficient  if  bail  are  put  in  before 
the  plea  is  pleaded,  provided  they  justify  in  due  time. 
Upon  principle  and  the  reason  of  the  thing,  the  render  of 
the  defendant  in  due  time  must  be  equivalent  to  the  justi- 
fication of  the  bail.  The  plaintiff  has  every  possible  ad- 
vantage by  that  course.  If  the  bail  had  justified,  they 
might  have  rendered  the  defendant  in  discharge  of  their 
recognisance,  which  is  in  the  alternative,  that  the  defen- 
dant, if  the  plaintiff  succeed,  should  either  satisfy  the  costs 
and  condemnation,  or  render  himself.  In  the  eye  of  the 
law,  the  person  of  the  party  is  the  highest  security,  and 
the  plaintiff  having  that  security  by  the  course  which  has 
been  pursued,  it  is  but  reasonable  that  the  defendant 
should  be  entitled  to  the  same  advantages  as  if  he  were 
still  at  large. 

Rule  absolute. 

Chilton  afterwards  objected  to  the  length  of  the  affida- 
vits, which  contained  much  irrelevant  matter,  whereupon — 

The  Court  directed  the  Master  to  ascertain  what  parts 
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Etch,  #/  pUm,  of  the  affidavits  were  material  to  raise  the  question  of  prac- 
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*     tice  before  the  Court;  and  to  allow  to  the  defendant  such 

Cabien        parts  only  in  his  taxation  of  the  costs,  and  to  the  plaintiff 

Bomd.        Us  costs  occasioned  by  such  parts  of  the  affidavits  as  were 

immaterial  to  the  question  in  dispute  between  the  parties* 

Tkunday, 

Nov.  27th.  ^ 

uinvt^nto  Wootley  v.  Gregory!  Grainger,  and  Others. 

mUcd  to  a,  r£  1  RESPASS  for  breaking  and  entering  the  plaintiff's 
J*nrte*l*!l^the  house,  and  seizing,  taking,  carrying  away,  and  converting 
wm  afterward!  her  goods.  The  defendants  pleaded  the  general  issue, 
which  D.'ob?n  not  guilty,  and  several  other  pleas,  upon  which  no  question 

tained  from  A.   aroge 
a  new  lease,  the 

lease  to  B.  hav-       At  the  trial,  the  following  appeared  to  be  the  facte  of 

ing  been  cancel-     t  __  °      rf\     .       -        „ 

led:  B.  and  D.  the  case.  The  trespass  was  admitted.  The  premises 
trained  for  rent  uPon  which  the  trespass  was  committed  were  the  property 
in  the  name  of  0f  the  Dean  and  Chapter  of  Westminster,  who,  on  the  15th 

D  ;  upon  which  r \ 

occasion,  z>.  de-  September,  1803,  demised  them  to  the  defendant  Grainger 
premises  belong-  f°r  the  term  of  forty  years :  Grainger,  on  the  1 5th  September, 
fo'w'aVtion'of  ^^fld*  demised  the  premises,  reserving  rent  for  thirty- four 
trespass  against  years  wanting  twenty -one  days,  to  one  Webb,  whose  interest 
othen/their  ier-  was  sold  to  Cook  under  an  execution,  under  whom  the  plain- 
cancellation  and  ^  ^eld ;  Grainger  subsequently  became  bankrupt,  and 
new  lease  did  his  interest  was  purchased  by  Gregory,  who  afterwards 

not  operate  as  a  r  J  °      u 

surrender  of  the  obtained  a  new  lease  from  the  dean  and  chapter  of  West- 
and  that,  rent  minster,  the  original  lease  to  Grainger  having  been  can- 
by  "efflucrion  of  c^ed.  The  entry  and  seizure  complained  of  were  made  as  a 
time,  the  defen-  distress  for  rent  in  the  name  of  Gregory,  who,  at  the  time  of 

dantswerejusti-  .  #  °     f 

fied  in  making  making  the  distress,  said  that  the  premises  belonged  to  him. 
though  Inthe  The  notice  of  distress,  and  the  leases  from  Grainger  to 
name  of  D.         Webb,  from  the  Dean  and  Chapter  to  Gregory,  and  the 

cancelled  lease  to  Grainger,  were  produced.  Under  these 
circumstances,  it  was  contended  that  the  defendants  were 
entitled  to  a  verdict  under  the  general  issue,  rent  being 
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due  to  Grainger  by  mere  effluction  of  time,  and  it  being  E*ch.  rf  Pkai, 
immaterial  in  whose  name  the  distress  was  made,  provided  *  „ 

the  parties  distraining  had  a  right  to  distrain,  though  in      Wootley 
the  name  of  another.     The  Lord  Chief  Baron  saved  the      grvcoky. 
point,  and   the  Jury  found  a  verdict  for  the  plaintiff. 
Damages,  251. 

In  Hilary  Term  last,  Jercis  obtained  a  rule  to  shew  cause 
why  the  verdict  should  not  be  set  aside,  and  a  nonaqit 
entered,  upon  the  point  raised  at  the  trial,  or  why  a  netor 
trial  should  not  be  had  upon  the  ground  that  the  damages 
were  excessive. 

Jones,  Serjeant,  and  Follett,  shewed  cause. — The  de- 
fendants, under  the  statute  11  Geo.  4,  c.  19,  s.  81,  seek 
to  avail  themselves,  under  the  general  issue,  of  two  titles 
to  distrain  for  rent,  viz.  under  Grainger,  and  Gregory; 
but  neither  title  is  sustainable  in  point  of  law.  The  dis- 
tress is  not  made  by  Grainger,  but  in  the  name  of  Gregory; 
and,  although  it  must  be  admitted  that  a  party  may  distrain 
for  one  thing  and  avow  for  another,  and  that  he  is  not 
bound  by  the  notice  of  distress,  yet,  at  the  time  when  th6 
distress  is  made,  the  right  to  distrain  must  in  fact  exist. 
In  the  case  of  Crowther  v.  Ratnsbottom  (a)  the  right  existed 
at  the  time.  The  question  upon  the  general  issue  must, 
since  the  statute,  be  considered  in  the  same  light  as  if  the 
justification  had  been  pleaded  specially,  in  which  case  the 
command  by  Grainger  would  be  traversable.  It  is  true, 
that,  in  the  case  of  Hull  v.  Pickersgill  (b),  the  ratification 
by  the  assignees,  after  action  brought,  of  an  act  done  by 
the  defendant,  was  held  to  justify  the  defendant  in  break- 
ing and  entering  the  house  and  seizing  the  goods  of  tlte 
plaintiff,  an  uncertificated  bankrupt;  but  that  case  is  dis- 
tinguishable from  the  present,  for  there  the  assignees  had 
an  indefeasible  and  absolute  property  in  the  goods.     But 

(a)  7  T.  R.  654.       (b)  3  B.  Moore,  612;  1  B.  &  B.  282. 
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Back,  of  Pleat,  neither  Grainger  nor  Gregory  have  any  title  to  distrain  in 
^  '  *     this  case.     The  title  of  Grainger  was  determined  by  the 

Wootlby  cancellation  of  his  lease,  and  the  fresh  demise  to  Gregory, 
Grcqort.  which,  as  between  the  parties,  is  conclusive,  although, 
under  the  statute  of  frauds  (a),  a  mere  cancellation  does 
not  operate  as  a  surrender  (6).  An  admission  by  a  lessee 
that  he  has  assigned  the  premises  to  another,  is  evidence 
of  the  fact  against  himself,  although  it  could  not  have  been 
effected  without  an  instrument  in  writing,  Doer*  WmtMon{c)\ 
and,  upon  the  same  principle,  the  admission  of  Gregory, 
that  the  premises  belonged  to  him,  is  conclusive,  as  be- 
tween the  parties,  that  Grainger  had  surrendered  his  lease. 
But,  independently  of  the  admission,  the  lease  to  Grainger 
is  surrendered  by  act  and  operation  of  law,  a  new  lease 
having  been  granted  to  Gregory  with  Grainger's  consent, 
testified  by  the  cancellation  of  his  lease.  In  Thomas  v. 
Cook  (d)  a  tenant  from  year  to  year  underlet  the  premises 
to  another,  whom  the  original  landlord  accepted  as  his 
tenant,  there  being  no  surrender  in  writing  of  the  interest  of 
the  original  tenant;  but  this  was  holden  to  be  a  valid  sur- 
render by  act  and  operation  of  law.  The  privity  of  estate 
is  determined  by  the  concurrence  of  all  parties,  and  there- 
fore, in  either  way  of  putting  it,  Grainger  had  no  authority 
to  distrain.  Neither  has  Gregory  any  title  to  distrain,  for, 
although  he  has  an  interest  in  the  estate,  unless  the  same  re- 
version, which  was  in  Grainger,  be  vested  in  him,  the  rent  is 
gone,  and  he  has  no  right  to  distrain.  Now  the  reversion 
attendant  on  the  lease  granted  by  Grainger  to  Webb, 
does  not  follow  the  estate  subsequently  acquired  by 
Gregory  in  his  own  person ;  and  consequently  that  rent  is 
extinguished.  Webb  v.  Russell  (e),  ThreW  v.  Barton  (/), 
Shepherds  Touchstone,  chap.  17,  s.  3  (g)m  If  Gregory  de- 
rived title  through  Grainger,  it  was   incumbent  on  the 

(a)  29  Car.  2,  c.  3,  s.  3.  P.  C.  408. 

(b)  Roe  v.  Archbishop  of  York,  (e)  3  T.  R.  393. 
6  East,  86.  (/)  Moor,  94. 

(c)  2  Stark.  N.  P.  C.  230.  (j>)  P.  30J. 

(d)  2  B.  &  A.  119.   2  Stark.  N. 


V. 

Gregory. 
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defendants  to  shew  the  mesne  assignments,  without  proof  of  Exch.  of  Pleas, 
which  he  acquires  no  interest  in  the  reversion  of  Grainger,     v  1828.  ^ 
and  consequently  that  rent  is  gone.      The  question   is      wootlet 
not  affected  by  the  provisions  of  the  statute,  4  Geo.  2,  c.  28, 
s.  6.    That  statute  was  intended  merely  to  meet  the  case 
of  one,  who,  having  a  lease,  underlet,  and,  having  surren- 
dered his  old  lease,  obtained  another.     It  did  not  convey 
any  additional  rights,  or  apply  to  persons  unconnected 
with  the  old  lease.    If  the  defendants  had  proved  their 
derivative  title  from  Grainger,  through  the  assignees,  to 
Gregory,  he  might  have  distrained  for  the  rent.     But,  if 
no  right  is  shewn  in  Gregory  before  the  surrender,  the 
statute,  which  merely  provides  that  the  lessor  shall  not, 
upon  the  surrender  and  renewal  of  his  interest,  be  in  a 
worse  situation  than  he  was  before  the  surrender,  does  not 
apply.     They  argued  also  upon  the  question  of  damages. 

Jervis  and  Starkie,  contra. — There  can  be  no  doubt 
but  that  either  the  plaintiff  or  Cook  is  bound  to  pay 
rent  for  the  premises  either  to  Grainger  or  Gregory, 
which  renders  it  unnecessary  to  inquire  whether  Gregory 
was  entitled  to  distrain  under  Grainger;  for  it  is  clear,  that 
Grainger  had  a  right  to  distrain,  and  it  is  difficult  to  see 
how  that  fact  does  not  enure  as  a  complete  defence  to  the 
present  action.  It  is  said,  that,  if  the  justification  had  been 
pleaded  specially,  the  command  by  Grainger  would  have 
been  traversable,  but  the  doctrine  of  ratification  applies 
only  to  strangers,  and  not  to  parties  upon  the  record;  for 
it  would  be  idle  for  Grainger,  who  is  a  joint  defendant,  to 
ratify  his  own  act.  The  lease  from  Grainger  to  Webb 
conferred  upon  the  former  a  clear  right  to  distrain;  and, 
having  that  right,  he  enters  and  distrains  in  the  name  of 
Gregory.  The  bare  production  of  the  lease  to  Webb 
would,  if  the  defence  had  been  specially  pleaded,  have 
furnished  a  complete  answer  to  this  action,  for,  under  the 
circumstances,  the  command  by  Grainger  was  not  travers- 
able, and  the  title  to  distrain  could  merely  have  been  put 


540  CASES  IN  THE  EXCHEQUER, 

Bxck.  of  Pi§at$  in  question.  That  being  so,  a  mere  irregularity  in  the  war- 
v^_ m*m0,  rant  of  distress  does  not  make  the  parties  trespassers. 
Wootlby  In  Crowther  v.  Ramsbottom  (a),  Lord  Kenyon  says,  I  never 
Gregory,  understood  that  a  man  was  obliged  to  justify  a  distress  for 
the  cause  which  he  happened  to  assign  at  the  time  it  was 
made.  If  he  can  shew  that  he  had  a  legal  justification  for 
what  he  did,  that  is  sufficient;  a  man  may  distrain  for  rent, 
and  avow  for  heriot-service.  Again,  in  the  case  of  Dr. 
Groenveli  v.  The  College  of  Physicians  (6),  it  is  laid  down 
by  Holt,  C.  J.,  that,  if  a  man  have  a  legal  and  illegal  war- 
rant, and  arrest  by  virtue  of  the  illegal  warrant,  yet  he 
may  justify  by  virtue  of  the  legal  one;  for  it  is  not  what  he 
declares,  but  the  authority  which  he  has,  that  is  his  justi- 
fication. So,  the  avowry  need  not  be  for  the  same  thing 
for  which  the  taking  was ;  for,  if  a  man  distrain  for  one 
cause,  he  may  afterwards  avow  for  any  other  cause  for 
which  the  taking  was  justifiable.  Com.  Dig.  Pleader, 
(3  K.  14);  3  Co.  26  a;  2  Leon.  196.  It  being  clear,  there- 
fore, that  the  variance  in  the  name  affords  no  objection  to 
the  regularity  of  the  distress,  the  plaintiff  who  holds  un- 
der the  lease  from  Grainger  to  Webb,  is  estopped  by  the 
relation  of  tenant  from  disputing  the  title  of  Grainger,  by 
insisting  upon  the  cancellation  of  his  lease.  If  there  had 
been  an  actual  and  valid  surrender  by  Grainger  of  his  in- 
terest, the  question  might  have  assumed  a  different  form; 
but  there  is  no  evidence  of  that  fact,  and  the  mere  cancel- 
lation will  not  affect  his  right  to  distrain,  that  not  operat- 
ing as  a  sufficient  surrender  within  the  statute  of  frauds  (c). 
Between  things  which  lie  in  grant,  and  such  as  lie  in  livery, 
and  may  be  executed  by  actual  entry,  there  is  a  distinc- 
tion with  reference  to  the  cancellation  of  the  instrument 
conferring  the  interest.  By  the  destruction  of  the  grant, 
the  former  is  destroyed,  because  it  was  of  the  very  essence 
of  the  deed  or  grant,  without  which  it  could  not  have  been 

(a)  7  T.  R.  654.  (c)  Magmnis  v.    MacCullogh, 

(b  )  12  Mod.  386.  Gilb.  Equit  Cas.  235. 
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created,  nor  can  subsist,  the  deed  being  the  only  evidence  Exek.  of  Pleat, 
of  the  contract,  which  could  not  be  executed  by  any  ac-     v  „ 

tual  occupation.  But  that  which  lies  in  possible  posses-  Wootxey 
sion,  as  estates,  which  pass  by  livery,  remains,  not  withstand-  Gregory. 
ing  the  indenture  is  rased  or  cancelled.  Bac.  Abridg. 
Leases ,  (T).  If  then  the  cancellation  of  the  lease  to  Grain- 
ger was  not  a  surrender  of  his  interest,  the  new  lease  to 
Gregory  cannot  affect  the  question,  or  operate  as  a  sur- 
render by  act  of  law ;  for  if  the  interest  of  Grainger  was 
still  subsisting,  the  Dean  and  Chapter  could  not  grant 
that  which  was  in  another,  and  the  lease  to  Gregory 
would  convey  no  estate.  The  case  of  Thomas  v.  Cook 
proceeded  upon  an  agreement  by  all  the  parties  interested, 
of  which  in  this  case  there  is  no  evidence.  But  it  is  said 
that  the  admission  by  Gregory  is  binding  as  between  the 
parties,  and  the  case  of  Doe  v.  Watson  is  cited  as  an  au- 
thority for  that  position.  The  admission  in  that  case  was 
by  the  party  himself,  and  therefore  binding  upon  him ;  here, 
it  is  by  another,  and  can  be  of  no  weight  against  Grainger. 
But  even  if  the  interest  of  Grainger  were  surrendered,  the 
mesne  estate  is  saved  by  the  provisions  of  the  statute, 
4  Geo.  2,  c.  28,  s.  6,  and  Gregory  would  be  entitled  to 
distrain.  They  also  argued  upon  the  question  of  damages, 
and  contended,  that,  upon  that  ground,  the  plaintiffwas  en- 
titled to  a  new  trial. 

Cur.  adv.  vult. 

Alexander,  L.  C.  B. — This  was  an  action  of  trespass 
de  bonis  asportatis ,-against  the  defendants,  Grainger,  Gre- 
gory, and  others,  who  acted  as  their  servants.  They 
pleaded  the  general  issue,  and  under  that  plea  justified 
the  taking  as  a  distress  for  rent.  At  the  trial,  the  facts 
disclosed  were  as  follow:  the  original  lease  was  from  the 
Dean  and  Chapter  of  Westminster  to  Grainger,  one  of 
the  defendants ;  after  this  lease,  Grainger  demised  to  Webb 
for  thirty-four  years  from  the  15th  September,  1809,  re- 

vol.  n.  oo 
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Exch.  of  Pleas, 
1828. 

Friday,  WRIGHT  V.  PlGGIN. 

Nov.  28th.       f\  . 

Tot  declaration  "^  a  former  day  in  this  Term,  Kelly  obtained  a  rule  on 

of  trespass  quare  the  part  of  the  plaintiff  (upon  reading  the  postea  and  the 

with  a  count'rff  certificate  of  Alexander,  L.C.B.,  before  whom  this  cause  was 

Sbe^e^Snt**'  tried),  calling  upon  the  defendant  to  shew  cause  why  the 

pleaded  the  Master  should  not  be  directed  to  tax  the  plaintiff  his  costs 

general  issue        #  #  * 

and  accord  and   in  this  cause. 

queftion°at  the  The  declaration  was  in  trespass :  the  first  count  com- 
ther  tTternT fo-  pla*ne(*  ^at  ^e  defendant  broke  and  entered  the  plain- 
years  had  ex-  tiff's  house,  &c. ;  and  the  second,  that  he  seized,  took, 
Jury  found  a  carried  away,  and  converted  to  his  own  use,  the  goods  and 
CSf  pwHf  chattels  of  the  plaintiff.  To  this  declaration,  the  defendant 
tiff,  with  da-  pleaded,,/?**/,  the  general  issue,  not  guilty;  secondly,  ac- 
40*.,  and  the  cord  and  satisfaction  to  the  first  count  of  the  declaration, 
the  rammtof  ky  payment  of  a  sum  of  money  to  the  attorney  of  the  plain- 
damages  under  jjff .  anci   lastly,  accord  and  satisfaction  generally  to  the 

the  statute  43  '  '  **  .  i  •  i 

EUz.  c.  6,i.  2:  whole  declaration.  The  only  question  at  the  trial  was, 
plaintiff  was  en-  whether  a  term  for  years  had  expired,  which  in  fact  had  a 
titled  to  costs  few  hours  to  run  at  the  time  when  the  entry  was  made  by  the 
notwithstanding  defendant.     Under  these  circumstances,  the  Jury  found 

a  general  verdict  for  the  plaintiff,  with  damages  under  40*., 
and  the  learned  Judge  certified  the  amount  of  the  damages 
upon  the  record  under  the  statute  48  EUz.  c.  6. 

Storks,  Serjeant,  shewed  cause;  contending  that,  in  this 
case,  the  plaintiff  was,  under  the  statute  43  Elix.  c.  6, 
entitled  to  no  more  costs  than  damages.  He  insisted 
that  the  statute  22  &  23  Car.  2,  c.  9,  s.  136,  did  not 
apply  to  the  present  question,  no  case  having  decided  that 
where  the  title  to  the  freehold  might,  but  did  not,  actually 
come  in  question,  that  statute  applied ;  but  that  if  it  did,  a 
certificate  was  necessary  to  entitle  the  plaintiff  to  costs; 
and  that,  there  being  no  such  certificate,  the  rule  should 
be  discharged. 
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Kelly,  in  support  of  the  rule.     The  words  of  the  statute  Etch,  of  Pk<u, 
of  Elizabeth  plainly  indicate  that  the  exemption  was  not  „ 

intended  to  apply  merely  to  cases  in  which  questions  of  Wright 
freehold  were  in  dispute.  The  words  "not  being  for  any  pioOIN. 
title  or  interest  of  lands,  nor  concerning  the  freehold  or 
inheritance  of  any  land,"  must  exclude  a  question  like  the 
present,  or  why,  if  the  exemption  be  confined  to  questions 
of  freehold,  insert  the  former  words?  In  Littleioood  v. 
Wilkinson(a),wh\chw&s  an  action  of  trespass  quare  clausum 
/regit,  and  for  digging  a  ditch  and  felling  and  destroying 
a  tree,  with  a  second  count  de  bonis  asportatis,  the  de- 
fendant pleaded  not  guilty,  and  liberum  tenementum,  and 
the  Jury  having  found  a  verdict  for  the  plaintiff1,  with 
damages  under  40*.,  the  judge  certified  that  finding  upon 
the  record  under  the  statute  43  Eliz.  c.  6.  Upon  a  motion 
similar  to  the  present,  the  Court  was  of  opinion  that  it 
was  not  a  case  within  the  statute  of  Elizabeth,  inasmuch 
as  the  freehold  might  necessarily  come  in  question  upon 
that  record,  and  the  action  was  one  which  could  not  be 
tried  in  an  inferior  Court.  Here,  a  question  concerning  an 
interest  in  land  did  in  fact  arise,  and  if  in  such  a  case 
a  Judge  could  certify  under  the  statute  of  Elizabeth,  he 
might  do  so  equally  in  personal  actions  of  whatever  descrip- 
tion, in  ejectment,  which  is  an  action  of  trespass,  and  in  every 
case  where  an  interest  in  a  term  of  years  was  in  dispute. 

Alexander,  L.  C.  B.— At  the  trial,  I  thought  that  this 
was  a  most  improper  action,  and  under  that  impression, 
being  pressed  by  the  counsel  for  the  defendant,  signed 
this  certificate,  in  order,  if  possible,  to  deprive  the  plain- 
tiff of  his  costs.  Upon  the  effect  of  this  certificate,  I  am 
anxious  that  my  learned  brothers  should  decide.  They 
have  had  much  more  experience  in  these  questions  than 
myself,  and  by  their  opinion  I  shall  willingly  be  bound. 

(a)  9  Price,  314. 
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Exch.  of  Pleas,  Garrow,  B. — If  we  were  at  liberty  to  look  to  the  cir- 
v  18~8,  ^  cumstances  of  each  particular  case,  I  for  one  should  not  be 
Wright  sorry,  if  this  certificate  had  the  effect  of  depriving  the 
Piooin.  plaintiff  of  his  costs.  We  must,  however,  abide  by  the  law 
upon  the  subject,  and  I  should  feel  a  considerable  diffi- 
culty in  saying,  upon  the  construction  of  the  statute  of 
Elizabeth,  that  one  who  is  interrupted  in  the  enjoyment  of 
a  term  for  years,  before  that  term  has  expired,  has  not  an 
interest  in  land  within  the  meaning  of  that  act  of  Parlia- 
ment. If  then  the  case  is  not  within  the  statute  of  Eliza- 
beth, no  certificate  was  necessary  to  entitle  the  plaintiff  to 
costs,  under  the  statute  22  &  28  Car.  2,  c.  9,  s.  136,  for, 
the  plaintiff  having  obtained  a  general  verdict  upon  both 
counts,  some  damages  must  be  intended  to  have  been  given 
in  respect  of  the  latter  trespass,  which  is  not  within  the 
provisions  of  that  statute;  and,  moreover,  there  being  a  spe- 
cial plea  to  the  first  count,  according  to  all  the  authorities, 
no  certificate  was  necessary  under  the  statute  of  Charles,  to 
entitle  the  plaintiff  to  his  costs. 

Hullock,  B. — I  am  of  opinion  that  this  rule  should  be 
made  absolute.  The  declaration  contains  two  counts :  one 
for  a  trespass  quare  domum /regit,  and  the  other  de  bonis 
asportatis.  If  the  verdict  had  been  confined  to  the  last 
count,  this  certificate  would  have  been  applicable,  for, 
upon  that  count,  the  statute  of  Elizabeth  would  in  its 
operation  have  deprived  the  plaintiff  of  costs.  The 
verdict,  however,  being  general  upon  both  counts,  the 
question  does  not  depend  upon  the  statute,  4S  Eliz.  c. 
6,  but  turns  entirely  upon  the  construction  of  the  statute 
22  &  23  Car.  2,  c.  9,  s.  136.  Ex  concessis,  the  ques- 
tion of  freehold  might  have  arisen  upon  this  declara- 
tion; and  where  upon  the  declaration  the  question  of  free- 
hold might  arise,  the  case  is  within  the  operation  of  the 
latter  statute.  It  has  been  asserted  that  to  no  case  in 
which  the  freehold  does  not  actually  come  in  question, 
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does  the  statute  of  Charles  apply.  At  one  time  it  was  cle-  Exch.  of  Plea*, 
cided,  in  an  action  of  trespass  for  breaking  the  plaintiff's  w  "  , 
house,  where  the  defendant  justified  as  bailiff  under  pro-  Wright 
cess,  and  the  plaintiff  rejoined  that  the  doors  were  shut,  pxogin. 
upon  which  issue  was  joined,  that  the  plaintiff,  who  obtained 
a  verdict  for  two-pence,  was  not,  without  a  certificate, 
entitled  to  more  costs  than  damages  (a).  It  has  however 
been  since  decided  repeatedly,  after  great  deliberation, 
that,  wherever  a  defendant  in  an  action  of  trespass  quare 
clausum /regit  pleads  a  special  plea,  the  issue  joined  upon 
which  is  found  for  the  plaintiff,  he,  the  plaintiff,  shall  have 
fall  costs,  although  the  damages  may  be  under  40*.,  and 
the  Judge  shall  not  have  certified  that  the  title  came  in 
question  at  the  trial.  And  the  plaintiff's  right  to  costs,  in 
such  a  case,  will  not  be  affected  by  or  depend  upon  the 
nature  or  facts  of  the  special  plea;  for,  although  such  plea 
should  not  make  title  to  the  land  mentioned  in  the  decla- 
ration, or  even  be  such  an  one  as  to  preclude  the  possi- 
bility of  bringing  the  title  into  question  thereon,  as  for 
instance,  a  disclaimer  of  title,  that  the  trespasses  were  in- 
voluntary, and  tender  of  amends,  or  a  licence,  the  plaintiff 
wrill  still  be  entitled  to  full  costs,  if  he  obtain  a  verdict 
on  that  plea.  The  principle  of  these  determinations  is, 
that  where  the  case  is  such,  that  the  Judge  who  tries  the 
cause  cannot  in  any  view  of  it  grant  a  certificate,  it  is  con- 
sidered to  be  a  case  out  of  the  statute  (6).  Whether  this 
reasoning  be  right  or  wrong,  it  is  supported  by  numerous 
decisions,  of  the  propriety  of  which  it  is  now  too  late 
for  the  Court  to  inquire.  Such  is  the  construction 
which  has  uniformly  been  put  upon  these  two  acts  o£  Par- 
liament, and  adopted  in  every  Court.  I  therefore  am  of 
opinion  that,  as  the  freehold  might  have  come  in  question 
under  the  first  count,  and  as  there  is  a  special  plea  to  that 

,     (a)  Philpot  v.  Jones >  2  Barnard.      v.  Cheshire,  Say.  R.  250. 
877;  6 Vin.  Abr.  359 ;  Ace,  Howard  (b)  1  Hull,  on  Costs,  80. 
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Exck.  of  Pleas,  count,  upon  which  the  plaintiff  has  obtained  a  verdict,  the 
^     certificate  under  the  statute  of  Elizabeth  is  inapplicable, 
Wright       and  therefore  inoperative. 

FlGOlN. 

Vaughan,  B.-—  After  this  case  has  been  so  fully  dis- 
cussed, it  will  be  necessary  for  me  to  say  but  a  few  words 
upon  the  subject.  It  is  said,  that  the  Judge  had  the  power 
to  certify  under  the  statute  of  Elizabeth.  Before  that 
statute  was  passed,  a  plaintiff  was,  by  the  provisions  of  the 
statute  of  Gloucester,  6  Ed.  1 ,  c.  1 ,  entitled  to  costs  in 
every  case  in  which  he  obtained  a  verdict,  however  small 
the  damages  might  be,  or  trivial  the  injury  sustained. 
With  a  view  to  curtail  the  plaintiff's  right  to  costs  in  such 
cases,  the  statute  of  Elizabeth  was  passed,  by  which  the 
Judge,  before  whom  any  personal  action  is  tried,  is  em- 
powered, where  the  damages  do.  not  amount  to  40*.,  by 
certifying  that  finding  upon  the  record,  to  deprive  the 
plaintiff  of  his  costs.  There  are,  however,  certain  excep- 
tions to  this  rule,  amongst  which  are  actions  for  any  title 
or  interest  in  lands,  or  concerning  the  freehold  or  inherit- 
ance of  any  lands.  Suppose,  instead  of  giving  in  evidence 
under  the  general  issue,  that  the  freehold  was  in  the  defend- 
ant, a  plea  ofliberum  tenementum  had  been  pleaded,  and  the 
plaintiff  had  replied  a  demise  of  the  premises  from  the  de- 
fendant to  him  ;  can  it  be  doubted  but  that,  to  that  state 
of  pleading,  the  statute  of  Elizabeth  would  be  inapplicable, 
because  the  question  Would  involve  an  interest  in  lands. 
But  this  in  effect  is  the  real  question  between  the  parties,  and 
it  can  make  no  difference  whether  the  matter  was  specially 
pleaded,  or  the  defendant  was  at  liberty  to  go  into  evidence 
of  the  facts  upon  the  general  issue.  For  the  reasons  stated 
by  my  learned  brother,  I  agree  that  a  certificate  was  not 
necessary,  under  the  statute  of  Charles,  to  entitle  the  plain- 
tiff to  costs ;  and  therefore  I  am  of  opinion  that,  notwith- 
standing the  certificate,  the  plaintiff  is  entitled  to  his  costs, 
and  that  the  rule  must  be  made 

Absolute. 


MICHAELMAS  TERM,  9  GEO.  IV.  £49 

Exoh.  qf  Pleas, 
1828. 

Gaby  r.  Driver  (a).  ^ 

-J  HIS  was  an  action  of  assumpsit  against  the  defendant,  an  An  auctioneer, 
auctioneer,  to  recover  the  principal  sum  of  1863/.  6*.  8rf.,  the  J*0' M  a*«nt 

*  r  for  the  vendor, 

amount  of  the  deposit  and  auction  duty  paid  to  him  by  the  agrees  to  tell  an 
plaintiff  upon  the  sale  of  an  estate,  together  with  the  sum  of  terms  contained 
108/.  13*.  id.  for  interest.     The  first  count  of  the  declara-  }^^!Sa 
tion  stated,  that  the  defendant,  on  the  23rd  December,  the  purchaser  *■ 
1826,  caused  to  be  put  up  and  exposed  to  sale  by  public  immediately  a 
auction,  divers  estates  in  divers  lots,  situate  &c,  upon  and  auction  doty, 
subject  to  the  following  amongst  other  conditions  of  sale.  *"?. thc  rei*due 

*  ©  e>  *   of  the  purchase 

that  is  to  say,  the  highest  bidders  to  be  the  purchasers,  money  upon  a 

and  if  any  objection  should  arise  between  two  or  more  having  a  good 

bidders,  the  lot  to  be  put  up  again  and  re-sold;  that  such  ^^o^u topre- 

purchaser  should  pay  down  immediately  a  deposit  in  the  pro-  v***  *»«  deliver 

•         t*       -a   <%  r\       t**  *  i  *°  ***  purchaser 

portion  of  1 51.  for  every  1 00/.  of  his  or  her  purchase  money,  an  abstract  of 
and  sign  an  agreement  for  payment  of  the  remainder  of  a fiaureof 'the* 
such  purchase  money  on  or  before  the  25th  of  March  then  contnct  in  «m- 

*  J  sequence  of  a 

next,  upon  having  a  good  title;  that  the  vendors  should,  at  defective  tide, 
their  own  expense,  prepare  and  deliver  an  abstract  of  their  sponsible  for  t»- 
title  to  such  purchaser,  or  to  his  or  her  solicitor,  and  each  £^"25  auc. 
purchaser  should,  at  his  or  her  expense,  prepare  the  con-  tion  duty,  un- 
veyance  to  him  or  her,  and  tender  or  leave  the  same  at  the  be  demanded,  or 
solicitor's  of  the  vendors,  for  execution  by  the  vendors;  toWmthaM-he 
that  upon  payment  of  the  remainder  of  the  purchase  mo-  wn^ckfded. 
ney,  and  the  amount  of  the  valuation  of  the  timber  at  the 
times  above  mentioned,  each  purchaser  to  have  a  proper 
conveyance  at  his  or  her  own  expense;  that  the  auction 
duty  of  seven-pence  in  the  pound  should,  immediately  after 
the  sale,  be  paid  to  the  auctioneer  by  the  respective  pur- 
chasers: it  then  averred  that  the  plaintiff  became  the  pur- 
chaser of  lot  thirty-eight  (subject  to  these  conditions)  for 


(a)  The  report  of  this  and  the  Mr.  Baron  Hullock,  has  been  una- 
following  case,  which  was  decided  voidably  postponed  until  the  pre- 
in  Trinity  Term,  in  the  absence  of      sent  time. 
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Bxch.  of  Pleat,  the  price  of  10,400/.,  and  paid  to  the  defendant  the  sum  of 
1 8*8'  1 560/.  as  deposit,  and  the  further  sum  of  303 L  6s.  8rf.  as  auc- 
tion duty ;  that  he  signed  an  agreement  as  in  the  conditions 
mentioned,  in  consideration  of  which  the  defendant  promis- 
ed the  plaintiff  to  fulfil  and  perform  all  things  in  the  condi- 
tions of  sale  contained,  on  the  part  and  behalf  of  the  vendors 
to  be  performed,  &c,  but  that  although  the  plaintiff  was 
ready  and  willing  to  perform  his  part  of  the  contract  upon 
a  good  title  being  made  to  him,  whereof  the  defendant  had 
notice,  yet,  that  the  defendant  did  not,  nor  would  make 
or  procure  to  be  made  a  good  title  to  the  premises;  where- 
by the  plaintiff  was  put  to  expense,  and  lost  the  gains 
which  he  might  have  acquired  from  the  employment  of  the 
money  paid  to  the  defendant.  The  second  count  stated, 
that  in  consideration  that  the  plaintiff  had  bargained  with 
the  defendant  for  the  purchase  of  the  premises,  describ- 
ing them,  the  defendant  undertook  that  he  would  procure 
an  abstract  of  a  good  title  to  the  same  to  be  furnished  to 
the  plaintiff  within  a  reasonable  time,  which  he  neglected 
to  do,  whereby  the  plaintiff  was  put  to  expense,  and  lost 
the  gains  which  he  might  have  acquired  from  the  employ- 
ment of  the  money.  The  declaration  also  contained  the 
usual  money  counts,  and  a  count  upon  the  account  stated. 
Plea — the  general  issue,  non  assumpsit. 

At  the  trial  before  the  Lord  Chief  Baron,  it  appeared 
that  the  defendant,  an  auctioneer,  had,  on  the  23rd  De- 
cember, 1826,  put  up  for  sale  by  auction  a  portion  of  an 
estate  belonging  to  a  gentleman;  and  that  the  plaintiff  was 
the  purchaser  of  lot  thirty-eight  for  the  sum  of  10,400/.;  up- 
on which  occasion  he  paid  to  the  defendant,  upon  entering 
into  the  usual  agreement  stated  in  the  conditions  of  sale,  and 
set  forth  in  the  declaration,  the  deposit  amounting  to  1500/., 
and  the  further  sum  of  303/.  6s.  8c/.  for  the  auction  duty,  mak- 
ing together  the  sum  of  1863/.  6s.  8rf.  The  plaintiff  proved 
the  conditions  of  sale  stated  in  the  declaration,  by  which  it 
appeared  that  no  time  was  expressly  limited  for  the  vendors 
to  deliver  an  abstract  of  title;  but  by  the  second  condition, 
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which  required  the  deposit,  it  was  stipulated  that  the  pur-  Exch.  of  Phot, 
chaser  should  sign  an  agreement  for  the  payment  of  the  re-  1 828" 
mainder  of  such  purchase  money,  on  or  before  the  25th 
March  then  next,  upon  having  a  good  title,  from  which  time 
he  should  be  entitled  to  the  rents  and  profits  of  the  premises ; 
but  if,  from  any  cause  whatsoever,  either  purchase  should 
not  then  be  completed,  the  purchaser  should  pay  interest  at 
the  rate  of  5/.  per  cent  per  annum,  on  the  remainder  of  the 
purchase  money,  as  well  as  on  the  amount  of  the  timber,  from 
that  time  until  the  purchase  should  be  completed.  At  the 
time  of  the  sale  the  defendant  subscribed  the  following  me- 
morandum, indorsed  upon  the  particulars  of  sale: — 

'  "  I,  £.  Driver,  as  agent  for  the  vendor,  hereby  agree 
to  sell  to  the  above-named  22.  H.  Gaby,  the  lot  thirty- 
eight,  referred  to  in  the  above  memorandum,  and  upon 
the  terms  therein  mentioned/' 

The  plaintiff  also  proved  a  letter,  dated  March  24th, 
1827,  written  to  him  by  the  defendant  Edward  Driver,  as 
follows: — 

"  Sir, — I  had  understood  the  abstracts  of  title  had 
been  furnished  long  since;  however,  I  will  immediately  see 
Mr.  Robins }  and  ascertain  the  cause  of  the  delay,  and  urge 
him  to  get  forward.  The  deposits  are  safe  with  us,  and 
we  shall  not  part  with  them  without  the  approbation  of 
the  purchaser,  you  may  rely  on  it." 

It  was  admitted  at  the  trial,  that  the  abstract  had  not 
been  furnished.  Under  these  circumstances,  it  was  contend- 
ed for  the  defendant,  that  he  was  merely  a  stake-holder 
between  the  purchaser  and  vendor,  and  was  not,  therefore, 
liable  for  interest ;  and  the  case  of  Lee  v.  Munn  (a)  was 
cited  as  an  authority  for  that  position.  The  learned  Chief 
Baron,  however,  overruled  the  objection,  giving  leave  to 

(a)  8  Taunt.  45;  1  B.  Moore,  181. 
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tf  Piem,  the  defendant  to  moot  the  point;  and  the  Jury,  under  the 
1S£  8.        direction  of  his  Lordship,  found  a  verdict  for  the  plaintiff, 
Gast         for  tne  principal  sum  and  interest,  amounting  together  to 
the  sum  of  19722. 

In  Trinity  Term,  Jerri*  accordingly  moved  for  and  ob- 
tained a  rule,  calling  upon  the  plaintiff  to  shew  cause 
why  the  verdict  should  not  be  reduced  to  the  sum  of 
1863/.  6s.  &*.;  against  which— 

Merewetker,  Serjeant,  and  FoOeii,  now  shewed  cause. 
— Although  interest  is  not  in  general  recoverable  upon  s 
sale  of  goods,  money  lent,  or  the  like,  yet,  if  by  a  breach 
of  contract  the  plaintiff  has  been  deprived  of  the  use  of 
his  money,  he  may,  if  he  allege  the  loss  specially,  recover 
the  amount  in  damages  (a).  In  the  case  of  De  Bermaki 
v.  Wood  (6),  an  action  was  brought  on  an  agreement 
for  the  sale  of  an  estate,  to  recover  back  the  deposit; 
and  Lord  Ellenborough  held,  that  the  plaintiff,  having 
declared  specially  that,  by  the  breach  of  the  contract, 
he  had  since  lost  the  use  of  his  money,  was  entitled  to 
be  compensated  by  the  allowance  of  interest  on  his  de- 
posit. The  judgment  of  Mr.  Justice  Blacksiome  in  the 
case  of  Flureau  v.  Thomhill  (c),  also  assumes  that  inter- 
est is  recoverable,  where,  from  a  defect  of  title,  the  bar- 
gain is  not  completed.  These  cases  establish,  beyond  s 
doubt,  that  the  principal  is  liable  for  interest  when  speci- 
ally declared  for(d).  So  there  are  decisions  which  shew 
that,  as  against  an  auctioneer,  interest  is  recoverable.  In 
the  case  of  Bratt  v.  Ellis  (e),  J.  G.  being  indebted  to 
the  defendant,  an  auctioneer,  deposited  with  him  as  a  se- 
curity the  title  deeds  of  some  houses,  giving  him  at  the 
same  time  an  authority  to  sell  the  houses  by  auction  be- 
fore a  specified  period:   the  defendant  accordingly  put 

(a)  2  Stark.  Evid.  791.  case,  see  the  observations  of  Park, 

{b)  3  Campb.  258.  J.,  8  Taunt.  55. 
(c)  2  Wm.  Blacks.  1078.  (e)  Sugd.  Law  of  Vendors,  App. 

(</)  With  respect  to  the  former  7. 
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them  up  to  auction,  but  not  selling  them  for  their  value,  &*ft.  °f  Pl6as> 
bought  them  in;  and  again,  after  the  limited  time,  put 
them  up  to  auction,  and  sold  them  to  the  plaintiff.     J.  G. 
subsequently  refused  to  execute  the  conveyance,  upon  which 
the  plaintiff  brought  his  action  to  recover  the  deposit,  in- 
terest, the  expenses  incurred,  and  the  damages  sustained 
by  the  loss  of  the  bargain,  in  which  the  defendant  suffer- 
ed judgment  by  default ;  and  upon  executing  the  writ  of 
inquiry,  it  was  admitted  that  the  defendant  was  liable  to 
repay  the  deposit  with  interest  and  the  expenses;  but  it 
was  contended,  that,  being  an  auctioneer,  he  was  not  an- 
swerable for  the  difference  in  value :  the  Jury,  however, 
under  the  direction  of  the  Sheriff,  in  their  estimation  of 
damages,  took  into  their  consideration  the  difference  of 
value;  upon  which  ground  the  Court  of  Common  Pleas 
set  aside  the  inquisition,  upon  payment  by  the  defendant 
to  the  plaintiff  of  the  deposit,  interest,  and  reasonable  ex- 
penses, with  the  costs  of  the  action,  as  between  attorney 
and  client.    The  case  of  Jones  v.  Dike  (a),  also  establishes 
the  same  principle.     In  that  case,  an  auctioneer  sold  an 
estate  without  authority  from  his  principal,  and  the  pur- 
chaser having  brought  an  action  against  the  auctioneer, 
which  was  tried  before  Macdonald,  C.  B.,  recovered  in- 
terest upon  the  deposit.     It  is  not,  however,  necessary  in 
this  case,  to  discuss  the  propriety  of  these  decisions,  for 
the  first  count  of  the  declaration  is  proved,  and  the  defend- 
ant is  answerable  as  a  principal  in  the  transaction.     By 
signing  the  memorandum,  he  made  himself  a  principal. 
It  may,  however,  be  contended,  that,  by  describing  him- 
self as  agent,  and  disclosing  his  principal  at  the  time,  he 
must  be  taken  to  have  restricted  his  liability.    No  such 
inference  can,  however,  be  drawn  from  those  words.     In 
the  case  of  Burrell  v.  Jones  (b)9  it  was  held,  that  the  fol- 
lowing written  undertaking,  "  we,  as  solicitors  to  the  as- 

(a)  Sugd.  Law  of  Vendors,  App.  9.  (b)  3B.&  A.  47. 
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Bxck.  qf  Pkmt,  signees,  undertake  to  pay  to  the  landlord  his  rent,  pro- 
1828.  ^  vided  it  do  not  exceed  the  value  of  the  effects  distrained," 
rendered  the  solicitors  personally  liable.  But  it  may  be 
said,  that  the  defendant  was  merely  a  stake-holder  between 
the  vendor  and  purchaser,  and  in  that  character  not  respon- 
sible for  interest.  Admitting  that  this  position  may  be  sus- 
tainable to  a  certain  extent,  his  character  of  stake-holder 
ceased  at  the  expiration  of  the  period,  within  which  the 
contract  should  have  been  completed.  After  that  time,  he 
was  bound  to  pay  over  the  money  without  suit;  Spurrier 
v.  Elderton  (a);  and  if  he  retained  it,  he  did  so  on  his  own 
account  alone,  and  not  in  his  character  of  stake-holder. 
There  can  be  no  pretence  for  saying,  that  he  was  unacquaint- 
ed with  the  real  state  of  the  facts,  for  the  letter  clearly 
shews  that  he  had  been  previously  applied  to  for  the  mo- 
ney.— The  case  of  Lee  v.  Munn  (b)  is  distinguishable  from 
the  present.  No  time  was  there  fixed  for  the  completion 
of  the  contract,  and  the  Judges  decided  upon  the  special 
circumstances  of  the  case,  intimating,  however,  that  if,  after 
the  contract  had  failed,  the  auctioneer  had  been  applied 
to  for  the  money,  and  had  refused  to  pay  it,  he  would 
have  been  liable  for  interest  from  the  time  of  such  refusal. 

Jervis,  who  appeared  to  support  the  rule,  was  stopped 
by  the  Court. 

Alexander,  L.  C.  B. — I  confess  that  I  am  one  of  those 
who  wish  that  the  rules  applicable  to  the  allowance  of  in- 
terest should  be  extended  rather  than  narrowed,  and  that, 
during  my  practice  in  Courts  of  equity,  I  have  thought 
that  a  higher  rate  of  interest  than  4/.  per  cent.,  the  allow- 
ance in  those  Courts,  should  be  given  to  the  parties.  This 
opinion  1  have  entertained,  because  I  have  thought  that 
the  party  withholding  the  money  ought  to  pay  that  inter- 

(a)  5  Esp.  N.  P.  C.  1.  (6)  8  Taunt.  45. 


V. 

Driver 
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e8t  which  his  opponent  would  have  made  of  the  money,  Rxch.  tf  PUas, 
had  it  been  repaid  to  him.     The  difficulty,  however,  in  '  „ 

this  case,  proceeds  from  the  rules  which  the  Courts  of  law         gaby 
have  adopted  with  respect  to  cases  circumstanced  like  the 
present.     It  is,  however,  contended  that  the  special  count 
is  proved  in  this  case,  and  that,  therefore,  the  defendant  is 
liable  as  a  principal;  and  cases  have  been  cited,  which  it  is 
said  support   that   proposition.     The  case  of  Burrell  v. 
Jones  does  certainly,  at  first  sight,  appear  to  be  an  au- 
thority to  that  extent;  but  although  I  concur  in  that  de- 
cision, I  do  not,  upon  examination,  think  it  applicable  to 
the  present  question,  for  we  are  bound  to  look  to  the  sur- 
rounding circumstances  of  each  case.     The  undertaking 
in  that  case  was,  beyond  doubt,  a  personal  engagement  of 
the  solicitor's,  for  if  it  were  not,  it  would  amount  to  no- 
thing; and  all  the  circumstances  shew,  that  the  under- 
taking could  receive  no  other  construction.     The  cases 
cited  from  Mr.  Sugdens  Treatise  are  of  an  entirely  differ- 
ent description  from  that  now  before  the  Court.     There 
the  auctioneer  acted  without  authority,  and  there  being  no 
principal  who  was  responsible,  the  auctioneer  was  answer* 
able  as  principal,  otherwise  the  purchaser  would  have  had 
no  remedy.  Now,  the  words  of  this  contract  are  those  used 
in  almost  every  contract  for  sale  by  auction,  and  expressly 
state,  that  the  defendant  is  agent  for  the  vendor.     As 
agent,  and  in  that  character,  he  undertakes  to  sell ;  and 
it  is  impossible,  under  these  circumstances,  to  say  that  he 
personally  engages  to  make  a  good  title  to  the  estate,  and 
ia  responsible  for  all  the  consequences  attendant  upon  a 
defective  title.    With  respect  to  the  other  point,  it  seems 
to  be  conceded,  that  unless  an  actual  demand  was  made 
upon  the  auctioneer,  he  would  not  be  liable  for  the  inter- 
est.    No  such  demand  was  in  fact  made.     What  then  was 
the  auctioneer  to  do?   Was  he  to  tender  the  deposit  to  the 
vendor,  and  thereby  release  himself  from  all  responsibility  ? 
Such  a  tender  has  uniformly  been  considered  in  Courts  of 
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ExOu  cf'Pktu,  equity,  to  be  an  immaterial  circumstance  upon  questions 

for  a  specific  performance;  and  I  think,  there  being  no  de- 


mand, that  it  would  be  a  hardship  to  hold,  that,  without 
more,  the  auctioneer  was  liable  to  the  payment  of  interest. 
I  therefore  think,  that  the  verdict  which  gives  interest  is  to 
that  extent  wrong,  and  that  the  rule  should  be  made  absolute. 

Garrow,  B. — I  shall  shortly  state  my  reasons  for  con- 
curring in  the  opinion  delivered  by  the  Lord  Chief  Baton. 
There  is,  in  my  opinion,  no  pretence  for  saying  that  the 
defendant  is  chargeable  as  a  principal  in  this  case.     The 
decisions  which  have  been  cited  are  clearly  distinguish- 
able from  this  case ;  for  here  the  defendant,  duly  authorized 
as  such,  contracted  merely  as  agent,  and,  upon  his  engage- 
ment, his  principal  would  be  liable.     Is  he  then  liable  in 
his  character  of  auctioneer?     I  am  clearly  of  opinion  that, 
under  the  circumstances,  he  is  not.     A  sum  of  money  is 
paid  into  the  hands  of  an  auctioneer  for  the  purpose  of 
retaining  it,  until  a  particular  conveyance  is  completed. 
At  this  period,  he  is  admitted  to  be  a  stake-holder  for  both 
parties.    When,  then,  does  that  character  cease?   It  is  said 
at  the  moment  when  the  conveyance  should  have  been 
completed.     He  cannot,  however,  know,  unless  a  demand 
be  made  upon  him  to  return  the  money,  that  the  negocia- 
tion  is  not  still  on  foot,  and  that  the  title  is  not  in  the  pro- 
gress of  investigation.     It  is  impossible  to  say  wheh  the 
conveyance  may  be  completed,  or  when  thenegociationmay 
ultimately  fail.     I  admit,  that  when  the  contract  has  been 
finally  broken  off,  he  should  return  the  deposit;  but  he  has 
aright  to  notice  that  his  character  of  stake-holder  bss 
ceased,  before  he  can  be  charged  personally  with  interest, 
on  account  of  the  detention  of  this  money. 

Vaughan,  B. — I  am  of  the  same  opinion*  It  does  not 
seem  to  me,  either  in  principle  or  authority,  that  the  plain- 
tiff is  entitled  to  recover  interest  in  this  case*     This  is  an 
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action   against  an  auctioneer,  whom  I  consider  in  the  £*cft.  rf  Pk**t 

•  1828. 

light  of  an  agent  merely,  and  not  as  a  principal.     It 

is  unnecessary  to  determine!  whether,  under  the  circum- 
stances of  the  case,  the  principal  would  be  liable  for  in- 
terest. That  is  a  very  different  question ;  for  both  the  prin- 
cipal and  agent  were  known  at  the  time:  and  the  rule 
respondeat  superior  applies  to  such  a  case.  Now,  it  is  said 
that  the  letter  which  was  read  in  evidence,  shews  that  an 
application  had  been  previously  made  for  the  return  of 
this  deposit.  That  letter  is  dated  a  day  anterior  to  that 
upon  which  the  conveyance  should  have  been  completed, 
in  answer  to  one  received  from  the  purchaser,  of  a  former 
date,  but  of  the  substance  of  which  we  are  uninformed. 
The  fair  import  of  that  letter  does  not,  in  my  opinion,  warrant 
any  such  conclusion  as  that  insisted  on ;  but,  on  the  cpntrary, 
shews  that  the  impression  of  the  defendant  was,  that  the 
contract  was  then  negotiating;  and  at  the  same  time  he  ex- 
presses a  desire  to  expedite  the  business.  From  the  terms 
of  that  letter,  therefore,  the  defendant  cannot  be  fixed 
with  a  knowledge  that  the  negotiation  had  terminated, 
and  there  is  no  other  evidence  from  which  the  Jury  could 
infer,  that  the  purchaser  had  at  any  time  intimated  his  in- 
tention of  rescinding  the  contract.  It  has,  however,  been 
argued,  that,  independently  of  these  circumstances,  the  de- 
fendant is  liable  personally,  the  contract  not  having  been 
completed  on  the  day  specified  in  the  conditions  of  sale. 
I  am  not,  however,  prepared  to  go  that  length,  for  I  have 
heard  no  authority  to  support  that  proposition.  The  case 
of  BurreU  v.  Jones  is  cited  as  an  authority  applicable  to 
this  part  of  the  argument.  The  judgment  in  that  case 
proceeded  upon  the  ground  that  the  parties  intended  to 
make  themselves  personally  responsible,  and  all  the  cir- 
cumstances support  that  decision.  The  import  of  the  in- 
strument, says  Mr.  Justice  Holroyd,  is  not  that  the  assig- 
nees undertake  through  the  medium  of  their  solicitors, 
but  that  the  defendants  themselves,  as  their  solicitors,  un- 

VOL.  II.  p  p 
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Esck.  if  Pleas,  dertake.  Now,  strictly  speaking,  they  cannot  undertake 
18  „  merely  in  their  character  of  solicitors;  they  have  no  power, 
as  solicitors,  to  pledge  the  credit  of  their  clients;  conse- 
quently, they  could  not,  as  solicitors,  bind  the  assignees. 
Here,  however,  the  defendant,  being  the  agent  for  the  sale, 
acted  purely  within  the  scope  of  his  authority,  and  his  prin- 
cipal being  known,  the  latter  is  responsible,  and  not  the  agents 
The  case  of  Spittle  v.  Lavender  (a)  >  is  not  inapplicable 
to  this  part  of  the  argument.  That  was  an  action  against 
an  auctioneer  to  recover  a  deposit.  The  defendant  was 
employed  to  dispose  of  an  estate,  which  was  advertized 
to  be  sold  by  auction,  but  was  afterwards  sold  by  private 
contract;  upon  which  occasion  the  defendant  entered  into 
an  agreement,  by  which  he  described  himself  in  the  com- 
mencement as  agent  for  the  vendor,  but  in  the  same  instru- 
ment personally  covenanted  to  make  a  good  title.  The 
agreement  was  afterwards  subscribed  by  the  vendor,  who 
sanctioned  it,  and  approved  of  the  agency  of  the  de- 
fendant; and  the  question  was,  whether  the  auctioneer 
was  liable  personally  upon  that  agreement.  Under  the 
circumstances  the  Court  decided,  that  he  was  not  liable ; 
and  Mr.  Justice  Burrough  said,  that,  if  the  same  terms 
had  been  used  throughout  as  had  been  adopted  in  the  be- 
ginning (in  which  the  defendant  described  himself  as 
agent),  the  intention  of  the  parties  would  have  been  ma- 
nifest, and  the  question  would  stand  upon  its  true  ground. 
The  only  difficulty  in  that  case  arose  from  the  form  of  the 
agreement;  but  no  such  difficulty  occurs  in  this,  because, 
by  the  language  adopted,  the  intention  of  the  parties  is 
manifest,  viz.  that  the  defendant  acted  as  agent,  and  within 
the  scope  of  his  authority.  With  respect  to  the  cases  cited 
from  Mr.  Sugderis  book,  I  entirely  concur  in  the  propriety 
of  those  decisions,  but  those  cases  are  totally  inapplicable  to 
the  present,  for  the  auctioneer,  having  acted  without  an- 
te, 5  B.  Moore,  270;  2  B.  &  B.  452. 
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thority,  had  no  principal  to  whom  the  purchaser  could  &<*.  </  Pka*, 
lock,  and  therefore  was  personally  responsible.     If  then     >—^JH^ 
the  defendant  can  be  viewed  in  the  light  of  an  agent  merely,         Gabt 
it  was  incumbent  upon  the  plaintiff  to  shew  that  the  defend-       driver. 
ant  retained  the  money,  after  he  had  due  notice  that  the 
contract  had  been  rescinded.     I  have  already  stated  that 
of  that  fact  there  is  no  evidence  in  the  case,  and  I  therefore 
think,  that  he  is  not  liable  for  the  interest,  and  that  the 
rule  should  be  made  absolute. 

Rule  absolute. 


Blakewey   %    Uxor,  Administratrix  of  Dike,   0.  Ed- 
wards. 

ASSUMPSIT  on  a  bill  of  exchange,  the  usual  money  After  a  double 

counts,  and  upon  an  account  stated.     The  first  count  remptory^n-1*" 

stated,  that  the  intestate  made  a  bill  of  exchange,  which  f^^^JJJ *™' 

the  defendant  accepted,  but  afterwards  dishonoured,  and  fitted  an  admi- 

•      .  .-ii.i  ..,  ,,  nwtratrix  to  dis- 

tne  intestate  paid,  laying  the  promises  m  that  and  the  mo-  continue  an  ac- 
ney  counts  to  the  intestate.    The  first  of  the  second  set  dedaTirion"ot! 
of  counts  averred,  that  the  bill,  after  dishonour,  was  paid  tainedtwoseuof 

m  *•  count*,  the  one 

by  the  administratrix  after  the  death  of  the  intestate,  and  laying  the  pro- 

the  promise  in  that  and  the  other  usual  money  counts  testate,  and  the 

was  alleged  to  have  been  made  to  the  plaintiffs  in  their  °2StiJ  ^^ 

representative  character.  ministratrix,— 

upon  the  terms 
of  paying  the 

In  Easter  Term,  Patteson  obtained  a  rule,  calling  upon  2r^n2Tti£e 
the  defendant  to  shew  cause  why  the  plaintiffs  should  not  appearing  to  be 

#  .  *  no  ▼«*«toon  on 

be  at  liberty  to  discontinue  the  action,  upon  payment  of  the  part  of  the 
the  costs  occasioned  by  those  counts  in  the  declaration  p 
which  alleged  the  promises  to  have  been  made  to  the  plain- 
tiffs. He  founded  this  application  upon  an  affidavit,  which 
stated  that  the  bill  of  exchange  had  been  found  amongst 
the  papers  of  the  deceased,  and  that  the  plaintiffs  had 
no  other  cause  of  action. 

p  p  2 
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ed  that  the  plaintiffs  were  under  a  peremptory  undertak- 
ing to  try  the  cause,  and  had  not  complied  with  that  un- 
dertaking; and  further,  that  before  the  action  was  brought, 
the  plaintiffs  had  applied  to  the  defendant  for  payment  of 
the  bill,  upon  which  occasion  he  had  named  a  person, 
who,  as  he  then  said,  could  prove  that  the  hill  was  an  ac- 
commodation bill  merely,  notwithstanding  which  the  plain- 
tiffs had  arrested  the  defendant, 

Chilton,  shewed  cause. — There  is  no  case  which  au- 
thorizes an  application  like  the  present.  If  the  plaintiffs 
had  been  nonsuited,  there  can  be  no  doubt,  upon  the  au- 
thority of  the  cases  of  Jones  v.  Jones  (a),  and  Grimsteod  v. 
Shirley  (6),  that  the  defendant  would  have  been  entitled  to 
costs;  and  it  must  be  remembered,  that,  by  the  double  de- 
fault of  the  plaintiffs,  the  defendant  is  in  a  condition  now  to 
obtain  that  judgment.  The  ground  upon  which  it  is  said 
that  an  executor  may  discontinue  without  payment  of  costs 
is,  that  he  would  be  liable  to  no  costs  in  the  event  of  his 
failing  at  the  trial,  but  that  rule  cannot  apply  to  a  case 
where,  according  to  all  the  authorities,  he  would  in  such 
case  be  liable.  The  circumstance  of  describing  the  plain- 
tiffs in  their  representative  character,  does  not  in  any  way 
avoid  the  defendant's  right  to  costs;  for,  as  they  might 
have  sued  in  their  own  names  for  a  cause  of  action  which 
accrued  after  the  death  of  the  intestate,  the  description  of 
the  plaintiffs  is  mere  surplusage.  Nicolas  v.  Killigrew  (c). 
But,  whatever  may  be  the  effect  of  the  counts  which  lay 
the  promises  to  the  plaintiffs,  it  is  manifest,  upon  all  the 
authorities,  that  an  executor  ought  to  pay  costs  where  the 
discontinuance  is  rendered  necessary  by  his  own  default,  or 

(a)  8  B.  Moore,  148;  S,  C.  1  Holiis  v.   Smith,  10   East,  293; 

Bingh.249.  Goldthwayte  v.  Petrie,   5  T.  R. 

(6)  2  Taunt.  116.  See  also  Cock-  234. 

erill  v.  Rynaston,  4  T.  R.   277;  (c)  1  Ld.  Ray.  437. 
Bollard  ?.  Spencer,  7  T.  R.  358; 
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Now,  the  present  action  is  both  wilful  and  vexatious.  It 
i*  wflfiil,  because  the  plaintiffs  have  declared  with  a  view 
to  avoid  costs,  whereas  they  might  have  sued  in  their  in- 
dividual capacity;  and  it  is  vexatious,  because  they  well 
ktSew,  before  the  action  was  brought,  that  the  bill  was  an 
accommodation  bill,  or  at  least  they  had  the  means  of  as- 
certaining that  fact;  notwithstanding  which,  they  arrested 
the  defendant  and  proceeded  with  the  action.  It  may,  how* 
ever,  be  said,  that,  by  paying  the  costs  of  the  amendment, 
they  may  strike  out  the  latter  set  of  counts  and  proceed  to 
trial,  or  permit  the  defendant  to  obtain  judgment  as  in  case 
of  nonsuit,  without  incurring  the  risk  of  costs.  To  this  it 
may  be  answered,  that  the  Court  will  not  permit  that  to  be 
done  indirectly,  which  they  would  not  sanction  in  this 
mode  of  proceeding,  particularly  as,  under  the  circum- 
stances of  the  case,  the  plaintiffs  do  not  stand  in  a  situa- 
tion which  entitles  them  to  the  favourable  consideration  of 
the  Court. 

Patteion,  contra,  was  stopped  by  the  Court 

Garrow,  B. — This  is  an  application  for  leave  to  dis- 
continue, which,  if  nothing  more  had  been  asked,  would 
have  beete  a  mere  motion  of  course.  It  is,  however,  an 
application  out  of  the  ordinary  course,  inasmuch  as  the 
plaintiffs  pray  to  be  relieved  from  the  payment  of  costs, 
not  altogether,  but  of  such'  costs  as  have  been  incurred 
m  consequence  of  that  part  of  the  declaration  founded 
upon  a  supposed  right  of  action  accruing  since  the  death  of 
the  intestate*  I  confess  that  it  is  an  application  which,  in 
my  opinion,  should  be  entertained ;  because  I  think  that 
any  thing  which  tends  to  shorten  litigation,  without 
imposing  any  hardship  upon  either  party,  is  deserving 

(<i)  Cas.  Prac.  C.  P.  79. 
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Esck.  of  Pivu,  of  favour.     If  it  had  been  manifested  by  the  affidavits 

that  the  plaintiffs  had  misconducted  themselves,  and  had 
assumed  their  representative  character  to  avoid  the  risk 
of  costs,  in  the  endeavour  to  obtain  a  personal  bene- 
fit, I  should  be  the  last  person  to  have  extended  this  in- 
dulgence towards  them.  There  is,  however,  no  pretence 
for  such  a  charge  in  this  ease:  and,  inasmuch  as  by  amend- 
ing their  declaration  by  striking  out  the  counts  for  which 
they  now  offer  to  pay  the  costs,  they  would  obtain  indi- 
rectly that  which  they  now  seek  to  do,  and  could  proceed 
to  trial  without  incurring  the  risk  of  costs  in  the  event  of 
their  failure,  I  am  of  opinion  that  that  should  now  be 
done  directly  which  might  be  obtained  circuitously,  and 
that,  therefore,  the  rule  should  be  made  absolute. 

Vaughan,  B.  —I  am  of  the  same  opinion.  I  found  my 
judgment  particularly  upon  the  distinction  between  an  ap- 
plication for  leave  to  discontinue,  which  is  directed  to  the 
discretion  of  the  Court,  which  is  at  liberty  to  inquire  into 
the  circumstances  of  each  particular  case,  and  the  mere 
taxation  of  costs,  where  the  Master  can  look  to  the  pro- 
ceedings merely,  and  has  no  opportunity  of  obtaining  in- 
formation aliunde.  The  rule  upon  this  subject  is  very 
clearly  stated  in  a  book  of  practice  of  very  great  autho- 
rity (a),  as  follows: — "  Where  an  executor  has  knowingly 
brought  a  wrong  action,  or  otherwise  been  guilty  of  a 
toilful  default,  he  shall  pay  costs  upon  a  discontinuance; 
but,  otherwise,  he  is  not  liable  to  costs."  There  are,  un- 
doubtedly, many  cases  in  which  the  Courts  will  not  extend 
this  indulgence  to  executors,  except  upon  the  terms  of 
paying  the  costs.  Thus,  in  Melhuuh  v.  Maunder  (4), 
where  the  plaintiffs  brought  three  actions  on  one  bond, 
such  an  application  was  refused,  because  it  was  not  shewn 
that  there  existed  good  ground  for  such  a  multiplicity  of 

(a)  Tidil,979.  (b)  2  N.  R.  72. 
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actions.     But  there  are  also  many  cases  in  which  this  in-  &**•  °f  **'*«» 
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diligence  has  been  granted  to  executors.    In  the  case  of    i  * 

Stubbing  v.  Hammand(a),  an  executor  found  a  bond  Blakewet 
amongst  the  papers  of  his  testator,  and  commenced  an  sdwarm. 
action  upon  it,  the  defendant  pleaded  nan  est  factum,  and 
a  set  off,  which  the  plaintiff  discovering  to  be  well  founded, 
applied  to  discontinue  without  payment  of  costs.  The 
eases  of  Harris  v.  Jones  (b),  and  Melhuish  v.  Maunder, 
were  cited  upon  that  motion;  but  the  Court  granted  the 
application,  and  Mr.  Justice  Park  stated  the  general  rule 
to  be,  that  an  executor  cannot  discontinue  without  costs, 
where  he  has  knowingly  brought  his  action  wrong,  or  acted 
rexatiously;  but  that,  where  he  has  a  right  to  bring  his 
action  in  the  first  instance,  and  could  not  beforehand  know 
the  nature  of  the  defence,  he  is  entitled  to  the  indulgence 
of  the  Court.  The  case  of  Harris  v.  Janes  fully  supports 
this  general  rule.  That  was  a  motion  for  leave  to  discon- 
tinue by  an  executor,  who  had  brought  an  action  in  his  own 
name,  knowing  at  the  time  that  there  were  other  executors 
aubsisting,  by  which  means  he  put  the  defendant  to  great 
and  unnecessary  expense: — and  the  Judges  Denison, 
Wilmot,  and  Yates,  in  the  absence  of  Lord  Mansfield, 
held,  that  giving  an  executor  leave  to  discontinue  was  a 
matter  of  discretion  in  the  Court;  and  that  they  ought  not 
to  give  him  such  leave  in  any  case  where  he  had  knowing- 
ly brought  his  action  wrong,  unless  he  would  consent  to 
pay  costs.  From  all  these  authorities,  and  there  are  ma- 
ny others  to  the  same  effect,  it  is  clear  that  applications 
like  the  present  are  directed  to  the  sound  discretion  of  the 
Court.  They  are  not  to  be  regulated  by  the  same  rules 
as  where  the  taxation  of  costs  proceeds  upon  a  fixed  prin- 
ciple. This  distinction  renders  the  case  of  Grimstead  v. 
Shirley  (c)  inapplicable  to  this  question.  In  that  case,  the 
plaintiff  declared  as  executor  in  trover,  and  laid  the  flnd- 

(*)  8  B.  Moore,  689.        (b)  3  Burr.  1451 ;  5.  C.  1  Win.  Black.  451. 

(c)  2  Taunt.  116. 
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second  count  after  hi*  death ;  upon  whieb  latter  ground*  ^ 
asmuch  as  he  might  have  declared  in  bis  own  right,  the 
Court  decided  that  he  was  liable  to;  the  payment  of  costs:  but 
that  question  arose,  it  must  be  remembered,  after  the  plains 
tjff  had  been  nonsuited,  when  the  Court  were  no*  at  liberty 
tp  exercise  a  discretion,  or  to  inquire  into  the  extraneous 
circumstances  of  the  case*  If  then  weaxe  at  hberty  to  inquire* 
igt?  the  circumstances  of  this  caae,  I  think  that,  upon  the 
t$rms  of  paying,  the  costs  of  those  counts  which  are  found* 
o4  upon  promises  to  the  plaintiffs  after  the  death  of  the 
iptestate,  the  plaintiffs  should  be  allowed  to  discontinue. 
They  appear  to  me  to  have  commenced  their  action  upon 
reasonable  ground  in .  the  first  instance,  and  there;  k  no- 
thing in  the  subsequent  proceedings  to  induce  ua  to  sup- 
pose that  the  action  is  founded  in  vexation;  more  especi- 
ally, as  they  may  attain  indirectly  by  amendment,  that 
which  they  now  seek  upon  the  same  terms.  I  therefore 
think  that  the  rule  should  be  made  absolute,  the  plaintiffs 
undertaking  to  bring  no  other  action. 

Ride  absolute. 


Revenue. 


Duties  of  the 
foreign  apposer; 
clerk  of  the  es- 
treats; comp- 
troller of  the 
pipe;  and  sur- 
veyor of  the 
gteen  wax. 


REVENUE  BRANCH. 

In  the  Matter  of  the  Foreign  Apposer. 
ON  the  28th  day  of  November,  1826,  Mr.  Charles  Pom 
was  appointed  Deputy  Foreign  Apposer,  by  John  TekeU> 
Esquire,  Foreign  Apposer  of  his  Majesty's  Court  of  Ex- 
cfiequer,  to  hold  the  office  during  the  good  will  and  plea* 
sure  of  his  principal.  Under  this  appointment,  which 
was  duly  enrolled,  Mr.  Pain  was  officially  admitted  to  the 
exercise  of  the  office,  and  took  the  usual  oath.  Duritog 
the  present  Term,  Mr.  Tekell  revoked  this  appointment, 
and,  by  warrant,  appointed  Mr.  Frederick  Farrar  to  be  his 
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d£p*tyr  tepdri  vhfch  Mr.  Pat*  entered  a  cMtfal  against  *!J2* 
die  *eeeptk>n  and  Enrolment  of  tbat  appointment!  and  pre*-  -  ,  ■  ■  ^  *  - 
seated  &  petition  to  the  Lords  Commissioners  of  his  Ma±  *  r» 
jetty's  Treasury,  suggesting  that  Mr.  Frederick  Farrar' 
was  the  soli  of  Mr*  Thomas  Farrar,  who  held  the  office** 
of  deputy  comptroller  of  the  pipe,  clerk  of  the  estreats,  and' 
surveyor  of  the  green  wax;  and  that  the  office  of  deputy 
foreign  'apposer  wag  a  judicial  office,  the  deputy  being  m^ 
vested  wkb' a  Controlling  power  overmuch  of  the  revenue 
of  the  green  wax,  wherein  he  acted  as  a  /cheque  upon  the* 
desk  of  the  foreign  estreats  in  the  apposal  of  sheriffs  on 
the  summons  of  the  green  wax;  kid  that  it  was  the  duty 
of  the  deputy  foreign  apposer  to  determine  the  chums  set 
up  by  lords  of  liberties  against  the  Crown,  to  a  consi- 
derable proportion  of  the  revenue,  which  has  become  die 
property  of  individuals  as  grantees  of  the  Crown,  in* 
right  of  royal  franchises;  in  which  duty  the  deputy  foreign 
a|*poeer  represents,  and  is  clothed  with  the  judicial  audio* 
rtty  of,  the  Court  of  Exchequer,  the  clerk  of  the  foreign 
estreats  acting  in  a  subordinate  and  ministerial  character,' 
and  who  is  supposed,  and  of  right  ought,  to  attend  the 
apposals,  under  the  further  surveillance  of  an  officer  called 
the  surveyor  of  the  green  wax,  an  office  then  held  by  the 
person  who  is  clerk  pf  the  foreign  estreats;  by  which  union 
the  duties  of  the  former  office  were  wholly  merged  in  the 
latter,  so  that  it  became  still  more  necessary  that  the  office 
of  deputy  foreign  apposer  should  be  kept  distinct  from  and 
even  opposed  to  that  of  clerk  of  the  foreign  estreats,  arid 
free  from  all  possibility  or  suspicion  of  undue  contrivance 
and  control,  which  might  be  objected  to  such  offices  when 
held  by  father  and  son,  particularly  when  the  latter  is  to 
exercise  the  duties  of  the  superior,  and  the  former  those  of 
the  inferior  station. 

The  petition  pmyed  that  the  LotcUr  Commissioners 
would  e^der  the  case  to  be  referred  for  investigation,  and 
a  report  to  be  made. 

This  petition  was  referred  to  the  Barons  of  this  Court, 


SS6 


CA8ES  IN  THE  EXCHEQUER, 


MttVttUUf 

1828. 


In  re 
Porbion 
AproBBR. 


who,  upon  the  application  of  Mr.  Frederick  Farrar  that  the 
appointment  might  be  enrolled,  ordered  that  it  be  referred 
to  the  Lord  Treasurer's  Remembrancer  to  inquire  and 
state  what  were  the  duties  to  be  exercised  by  the  foreign 
apposer,  and  also  by  the  several  officers  following,  thai  is 
to  say,  the  clerk  of  the  estreats,  the  comptroller  of  the*  pipe, 
and  the  surveyor  of  the  green-wax;  and  that,  in  the  mean 
time,  the  application  of  Mr.  Frederick  Farrar  should  stand 
over.  In  compliance  with  this  order,  the  Lord  Trea- 
surers Remembrancer  made  the  following  report: — 


"  I  do  hereby  certify  that  the  foreign  apposer  is  a  very 
ancient  officer  of  this  Court,  and  that  his  office  is  judicial; 
and  1  find  that,  according  to  the  ancient  course  and  prac- 
tice, his  duty  is  annually  to  appose  the  sheriffs  of  the 
several  counties,  cities,  and  towns,  in  England  (except  the 
palatine  counties  and  the  principality  of  Wales),  on  the 
process  of  the  summons  of  the  green-wax ;  and  also  on  the 
estreats  of  the  fines,  recognisances,  and  other  forfeitures 
imposed  or  forfeited  at  the  several  sessions  of  the  peace 
throughout  England,  which  last-mentioned  fines  are  not 
contained  in  the  said  summons. 

' '  That  the  summons  of  the  green-wax  contains  the  fines, 
post  fines,  recognizances,  and  other  forfeitures,  which  have 
been  estreated  into  this  Court  from  both  Houses  of  Par- 
liament, the  Courts  of  King's  Bench  and  Common  Pleas, 
the  Assises,  and  Courts  of  Sewers. 

"  That  the  foreign  apposer,  at  his  apposals,  is  attended  by 
the  clerk  of  the  estreats,  and  surveyor  of  green-wax,  the 
under  sheriff,  and  the  several  bailiffs  appointed  by  lords  of 
liberties  and  corporations,  who  claim  fines  and  other  for- 
feitures, within  their  respective  liberties,  under  grants  from 
the  Crown. 

"That  the  clerk  of  the  estreats,  at  such  apposals,  pro- 
duces the  estreats  of  all  the  sessions'  fines  and  forfeitures, 
returned  into  this  Court,  and  filed  with  him,  within  the 
year  for  which  the  sheriff  is  on  his  account. 
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.  "  That  the  under  sheriff  produces  and  delivers  to  the 
foreign  apposer  bis  part  of  the  estreat,  and  the  foreign  ap- 
poser, upon  that  document,  charges  the  sheriff  with  such 
sums  as  he  appears  to  hare  received,  and  marks  the  estreat 
'.'  tot*1  as  to  the  sums  received,  and  with  which  the  sheriff 
is  charged;  and  "  nil"  as  to  the  sums  not  received,  or  with 
which  the  sheriff  is  not  charged. 

"  The  foreign  apposer  also  sets  over  or  adjudicates  to  the 
several  bailiffs  attending  such  apposal,  the  fines  and  for- 
feitures within  their  several  liberties,  noting  in  the  margin 
the  name  of  the  liberty  against  each  sum  so  set  over — the 
clerk  of  the  estreats  marking  bis  part  in  the  same  manner. 
And  I  find,  that,  after  such  apposals,  the  foreign  apposer 
makes  out  a  state  of  each  sheriff's,  account,  called  the 
escroll,  a  copy  of  which  he  transmits  on  parchment  to  the 
pipe  office,  where  it  is  recorded  in  the  great  roll,  and  the 
amount  is  charged  on  each  sheriff  by  the  clerk  of  the  pipe, 
on  the  adjustment  of  his  accounts  in  that  office;  and  it  is 
the  duty  of  the  foreign  apposer  to  make  out  and  deliver 
the  schedules  of  fines  and  forfeitures  set  over  by  him  to 
the  several  lords  of  liberties  (except  as  to  two  or  three, 
which  are  made  out  by  the  clerk  of  the  estreats,  as  after 
stated);  which  schedules,  after  passing  the  seal  of  the  Ex- 
chequer, entitle  the  several  claimants  to  receive  the  amount 
of  their  fines. 

"  I  further  find,  that  it  is  the  duty  of  the  foreign  apposer 
to  make  out,  from  the  sessions'  estreats,  allowances  for  the 
wages  of  the  justices  of  the  peace  attending  at  the  several 
sessions,  according  to  the  direction  of  the  act,  IS  Richard2. 

"  And  I  further  find,  that  the  clerk  of  the  foreign  estreats 
is  also  a  very  ancient  officer  of  this  Court,  and  that  it  is  his 
duty  to  receive,  from  the  Lord  Treasurer's  Remembrancer's 
office,  all  the  estreats  returned  into  this  Court,  and  to  keep 
the  same  in  his  custody ;  and  that  it  is  his  duty  to  issue  the 
summons  of  the  green-wax,  twice  every  year,  that  is  to 
say,  .at  the  seal  days  after  each  issuable  Term;  that  he  at- 
tends the  apposal  of  every  sheriff  before  the  foreign  ap- 
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poser ,  and  inarks  the  entreat  roll,  agieea&y  to  the  si 
return,  and  the  chums  made  by  the  balEfft  of  the  several 
/•  re  liberties  throughout  England,  and  allowed  by  the  foreign 
j^j*£^£  apposer;  that  he  makes  out  constats  of  forfeited  fines  and 
recognisances,  on  the  application  of  the  parties  interested; 
and  that  he  makes  out  and  delivers  the  schedules  of  fines 
and  forfeitures  claimed  by  the  citizens  of  London,  by  the 
bailiffs  for  the  duchy  ot  Lancaster,  and  by  the  bailiffs  of 
the  liberties  of  Kir  ton  and  Boston,  in  Lincolnshire. 

"  And  I  further  find,  that  the  comptroller  of  the  pipe  is 
Also  a  very  ancient  officer  of  this  Court,  and  hath  distinct 
duties  from  those  of  the  foreign  apposer  and  clerk  of  the 
ettreats;  that  he  acts  by  deputy;  that  he  makes  a  comp- 
ttohnent  or  Chancellor's  roll,  from  the  great  roll  of  the 
pipe,  and  sends  out  summonses  from  the  said  great  roll, 
twice  every  year,  to  the  sheriffs  of  every  county,  and  once 
a  year  to  the  sheriffs  of  every  city  and  town,  for  levying 
the  rents,  farms,  and  debts,  due  to  the  crown,  within  their 
respective  counties  and  cities;  that  he  is  to  enter  in  the 
comptroller's  roll  the  several  discharges  made  on  the  great 
roll  of  the  pipe,  and  to  take  the  same  out  of  the  summonses; 
that  it  is  his  duty  to  attend  the  apposal  of  every  sheriff 
before  the  Cursitor  Baron,  and  to  make  the  awards  on  the 
comptrolment  roll,  according  to  the  sheriff's  answers,  and 
the  Cursitor  Baron's  judgment  thereon ;  that  it  is  also  the 
duty  of  the  comptroller  of  the  pipe  to  attend  the  Court  of 
Exchequer,  on  the  discharge  or  casting  out  of  Court  of 
every  sheriff  on  the  final  close  of  his  account,  with  his 
states  of  their  accounts,  which  are  made  out  and  delivered 
to  him  by  the  attornies  of  the  pipe  office. 

And  I  further  certify,  that  the  office  of  surveyor  of  the 
green-wax  is  of  less  antiquity  than  the  offices  before  men- 
tioned, having  been  instituted  in  the  reign  of  James  the  1st  •, 
but  of  great  importance,  as  it  appears  to  me,  towards  se- 
curing the  due  collection  and  management  of  this  part  of 
the  casual  revenue,  arising  from  fines  and  forfeitures;  for 
I  find,  that,  by  die  last  letters  patent,  whereby  this  office 


ww  granted  to  Philip  Henrp  Stanhope*  Esq**  wipmonly       R*t**m, 

caUbd  Lpjrd  Viscount  Mahon,  in  the  46th  year  of  the  kt?  ^  „ 

King,  i^  is  recited;  that   the  King's  .predecessors  had         in  re 

thought,  fit,  for  the  regulation  Mid  prevention  of  divers      1^*3* 

abuses,   negligences,  and  misdemeanors,  committed  by 

njideivaheriffs,  bailiffs,  4nd  other  officers,  to  the  impairing 

titf  jufit  revenue  of  the  Crown,  arising  from  fines,  recogni- 

^ncei^  and  other  forfeitures,  duly  imposed  or  forfeited  in 

courts  of  justice,  to  erect  a  certain  -office  hi  the  Court  of 

Exchequer,  called  the  Surveyorehip  and  Receivership  of 

j»ll such  fines,  issues,  amerciaments,  recognizances,  sum 

o*.sums  of  money,  in  the  said  letters  patent  referred  to: 

and  by  the. said  letters  patent  it  was  appointed,  and  com* 

manded,  that  the  said  Philip  Henry  Stanhope  should,  at 

all  times,  have  power  and  authority  to  be  present  with  the 

foreign  apposer  and  the  clerk  of  the  estreats  of  the  Ex* 

cfequer  for  the  time  being,  when  any  sheriff  or  sheriffs, 

bailiff  or  bailiffs,  farmer  or  farmers,  of  any  of  the  said 

jreyenues  should  be  apposed  or  examined,  or  make  his  or 

their  claim  of  any  part  of  the  said  revenue,  for  the  better 

directing  and  instructing  the  foreign  apposer  and  sheriff, 

touching  the  collecting  and  levying  of  all  or  any  of  the 

monies  aforesaid,  and  restraining  the  bailiffs  or  farmers  in 

their  or  any  of  their  undue  chums;  and  the  foreign  apposer 

and  clerk  of  the  estreats  were  thereby  directed,  before  the 

apposal  of  any  sheriff,  to  give  notice  to  the  said  Philip 

Henry  Stan/iope,  his  deputy,  or  deputies,  so  that  he  or 

they  might  be  always  present  at  such  apposal,  and  he  or 

they  were  to  have  access  to  all  records,  books,  estreats, 

tots,  nichiUs,  claims,  &&,  touching  the  premises,  in  any  of 

the  King's  courts, 

.    "And  I  find,  therefore,  that  it  is  the  duty  of  the  surveyor 

of  the  green-wax  to  be  present  at  the  apposals  before  the 

foreign  apposer,  for  the  purposes  mentioned  or  referred  to 

in  the  said  letters  patent. 

,   "And  I  find  that  Thomas Farrow*  Esq.,  is  the  present 

d^P^y  ww^pMer  of  the  pipe,  *nd  hath  for  vm&y  y*m 
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acted  aa  such ;  and  that  he  is  also  the  present  clerk  of  tbe 
estreats,  acting  under  the  appointment  of  die  Lords  of  the 
Treasury,  and  has  for  many  years  before  that  appointment 
acted  as  deputy  clerk  of  the  estreats;  and  that  he  is  also 
the  present  acting  surveyor  and  receiver-general  of  the 
before-mentioned  fines  and  forfeitures,  under  the  appoint- 
ment of  the  Lords  of  the  Treasury,  and  has  for  many  years 
before  that  appointment  executed  the  duties  of  the  said 
office  as  deputy:  and  the  said  Mr.  Farrar  having  laid 
before  me  an  account  of  the  nature  and  duties  of  the 
several  offices  last  mentioned,  I  have  set  forth  the  same  in 
a  schedule  to  this  my  report. 

"  All  which  I  most  humbly  certify  to  your  Lordships. 

J.  M.  Grimwood, 

Rem.  The*. 


Comptroller  of 
the  Pipe. 


THE  SCHEDULE  REFERRED  TO  BY  THE  FOREGOING  REPORT. 

An  Account  of  the  nature  and  duty  of  tlie  Office 
of  Comptroller  of  the  Pipe,  in  the  Court  of 
Exchequer. 

THE  deputy  comptroller  makes  a  comptrolment  or  chan- 
cellor's roll  once  a  year,  from  the  great  roll  of  die  pipe. 
He  sends  out  summonses  from  the  said  great  roll,  twice 
every  year,  to  the  sheriffs  of  every  county,  for  levying 
the  rents,  farms,  and  duties,  within  their  respective  coun- 
ties; he  also  sends  out  summonses  from  the  said  great 
roll,  once  a  year,  to  the  sheriffs  of  every  city  and  town, 
for  levying  the  like  within  their  respective  jurisdictions* 
He  also  enters  the  whole  accounts  of  all  the  said  sherifft 
on  the  comptrolment  roll;  he  also  enters  on  the  said  roll, 
the  issues  and  taxes  which  remain  on  the  accounts  of  the 
receivers  general  of  the  several  aids  and  taxes  granted  by 
act  of  Parliament,  and  sends  the  same  in  summonses  from 
the  great  roll  of  the  pipe  to  the  several  sheriffs  to  levy 
the  same;  he  also  enters  on  the  comptrolment  roll,  the 
several  discharges  made   in  die  great  roll  of  the   pipe, 
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and  takes  the  same  out  of  the  summonses ;  he  also  attends 
the  apposal  of  every  sheriff*  before  the  Cursitor  Baron, 
and  makes  the  awards  on  the  comptrolment  roll  accord- 
ing to  the  Sheriffs'  answers,  and  he  also  attends  the  Court 
of  Exchequer  on  the  discharge  or  casting  out  of  every 
Sheriff,  with  his  states  of  their  accounts,  delivered  to  him 
by  the  attornies  of  the  pipe  office. 

The  deputy  comptroller  executes  the  duties  in  person, 
with  the  assistance  of  such  clerks  as  the  business  may 
*equire. 

The  usual  hours  of  attendance  are  from  ten  to  four, 
the  only  holidays  are  Christmas-day  and  Good  Friday. 

No  sum  is  received  by  the  deputy  comptroller  or  his 
clerks  for  transacting  business  on  holidays,  or  at  any  other 
time  than  during  the  usual  hours  of  attendance. 

The  deputy  comptroller  receives  no  salary. 

The  salary  and  fees  received  by  him  for  his  own  use 
and  for  the  comptroller,  are  all  particularly  stated  in  the 
various  returns  made  to  Parliament,  and  to  commissioners 
appointed. 

Somerset  House,  £  Thos.  Farrar, 

Thirty-Jive  Years  Deputy  Comptroller. 
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An  Account  of  the  nature  and  duty  of  the  Office 
of  Clerk  of  the  Foreign  Estreats,  in  the  Court 
of  Exchequer. 

THE  clerk  of  the  foreign  estreats  issues  the  summons  of  clerk  of  the 
the  green-wax  twice  every  year,  to  the  Sheriffs  of  every  treats. 
county,  city,  and  town,  which  summons  or  process  contains 
the  Common  Pleas  post  fines,  the  King's  Bench  recogni- 
zances, the  estreats  from  the  clerks  of  assize,  and  the 
estreats  from  the  clerks  of  sewers ;  he  attends  the  apposal 
of  every  sheriff  in  the  foreign  apposer's  court,  and  marks 
the  estreat. rolls  agreeable  to  the  Sheriff's  returns,  and  the 
claims  made  by  the  bailiffs  of  the  several  liberties  through- 


572 


CASES  IN  THE  EXCHEQUER, 


1828. 


In  re 
Foreign 

A?ro»BR. 


out  England;  he  makes  out  and  signs  constats  of  fines  and 
recognizances  for  individuals,  as  required,  to  enable  them 
to  apply  to  the  Court  of  Exchequer  for  their  respite  or 
discharge;  he  issues  the  schedules  of  claims  made  by  the 
bailiffs  of  the  liberties  of  Kirton  and  Boston,  in  Lincoln- 
shire y  by  the  bailiffs  of  the  liberties  of  the  citizens  of  Lon- 
don, and  Duchy  of  Lancaster. 

The  clerk  of  the  estreats  executes  the  duties  in  person, 
with  the  aid  of  one  or  more  clerks,  as  the  business  may 
require. 

The  usual  hours  of  attendance  are  from  ten  to  four, 
the  only  holidays  are  Christmas-day  and  Good  Friday. 

No  sum  is  received  by  the  deputy  clerk  of  the  estreats, 
or  his  clerks,  for  transacting  business  on  holidays,  or  at 
any  other  time  than  during  the  usual  hours  of  attendance. 

The  clerk  of  the  estreats  has  not  yet  received  any  cer- 
tain salary. 

An  account  of  the  fees  received  by  him  is  returned 
quarterly  to  the  .Lords  of  the  Treasury. 

The  present  clerk  of  the  estreats  was  appointed  to  the 
office  by  deed,  bearing  date  the  22nd  day  of  January, 
1827,  under  the  hands  and  seals  of  the  Lords  of  his  Ma- 
jesty's Treasury,  to  hold  during  their  Lordships'  pleasure, 
"  subject  to  such  rules,  orders,  directions,  and  instructions, 
"  as  he  may  from  time  to  time  receive  from  the  commis- 
"  sioners  of  lib  Majesty's  Treasury  in  respect  thereof." 


Somerset  House, 
10th  Nov  1828 


: 


Thos.  Farrar. 
Clerk  of  the  Estreats  and  Deputy,  35  Years. 


An  Account  of  the  nature  and  duty  of  the  Office 
of  Surveyor  and  Receiver  General  of  the 
Green-wax,  in  the  Court  of  Exchequer. 

Surveyor  and  THE  duty  to  be  performed  by  the  officer  appointed  to 

raioftbeOreen-  fill  this  ancient  office  is  considered  to  be  of  great  utility 

wax. 
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n 
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ondrttitot,  fefrth  as  it  relates  to  surveying1  an&  tebeltfiig 
this  branch  of  the  revenue. 

By  the  Sutreyor  and  Receiter-General's  Patent,  the  duty 
Ib  fully  set  forth;  he  is  to  attend  the  apposats,  at  different 
times,  offiftyone  Sheriffs,  and  thereupon  to  claim  the  fines 
due  to  the£rown  and  to  the  public:  and  he  has  to  oppose 
the  unjust  claims  of  lords  of  liberties  or  their  bailiffs,  and 
of  under-sheriffs  or  their  agents. 

.  It  is  his  duty  to  look  over  and  cast  up  and  examine  the 
several  accounts  of  Sheriffs,  with  the  original  estreats  and 
pmU  returned  into  the  Exchequer.  He  has  to  draw  out, 
ingroBS,  and  sigo,  the  acquittances  of  all  such  Sheriffs  as 
have  balances  due  to  the  Crown  or  to  the  public  on  their 
respective  accounts;  and,  according  to  the  present  practice, 
from  time  to  time  to  attend  and  receive  such  balances  of 
the  attornies  of  the  Pipe  Office;  and  he  has  annually  to 
make  a  return  to  the  Treasury  of  the  amount  received  for 
•pret  fined,  to  be  laid  before  Parliament  ' 

It  is  his  duty  to  search  the  different  estreat-rolls,  to 
ascertain  whether  estreats  have; been  duly  returned,  and 
whether  the  fines  and  recognizances  imposed  in  the  Courts 
of  King's  -Bench,  Common  Pleas ,  and  Exchequer,  and 
9jtfeer  Courts,  have  be6n  inserted  in  such  estreats,  and,  if 
notj  to  require  the  proper  officers  to  do  their  duty  by  mak- 
ing the  necessary  returns  into  this  Court 

He  has  to  attend  the  several  officers  of  the  above  Courts 
to  receive  the  fines  they  have  previously  received,  so  that 
the  same  may  by  him  be  brought  into  annual  account,  and 
paid  over,  as  directed  by  the  Crown,  with  the  other  fines; 
and  he  has  to  pay  into  the  Exchequer  the  amount  of 
post  fines  when  ascertained,  on  receiving  a  letter  from  the 
Treasury  directing  him  so  to  do. 

It  is  also  his  duty  to  pay  over  such  sums  of  money,  and 
to  such  persons,  as  the  Lords  of  the  Treasury  by  their 
secretary's  letter  shall  order,  from  monies  in  his  hands, 
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and  to  draw  out  and  take  acquittances  for  the  same  of  the 
different  applicants. 

And  he  accounts  to  their  Lordships  for  all  receipts  and 
payments  whenever  required. 

For  these  services,  he  receives,  by  virtue  of  the  patent, 
a  salary,  payable  out  of  ferny  money  in  his  hands,  of  2501.  a 
year,  and  an  additional  sum  of  1W.  is  added  usually  by 
the  Lords  of  the  Treasury  on  passing  his  account. 

The  present  acting  Surveyor  and  Receiver-General  has 
executed  the  duties  in  person  for  the  last  twenty-two  years, 
until  August,  1817,  as  Lord  Stanhope's  deputy,  and  since 
that  time  under  the  authority  of  the  Treasury,  as  the  act- 
ing Surveyor  and  iteceiver-General,  with  such  assistants  as 
the  business  has  required. 

The  usual  hours  of  attendance  are  from  eleven  to  four, 
Without  observing  any  holidays. 

No  sum  is  received  by  him  or  his  Assistant  clerk  for 
transacting  business  on  holidays,  or  at  any  other  time  than 
during  the  usual  hours  of  attendance. 

The  acting  surveyor  has  no  fees  except  on  payment  be- 
ing made  to  individuals  under  schedules  or  treasury  letters, 
when  sometimes  a  deduction  has  (from  time  immemorial) 
been  made  of  1*.  in  the  pound  for  the  trouble  occasioned 
thereby.  But  nothing  has  been  received  within  the  last 
eleven  years,  except  in  two  instances,  all  other  parties  ob- 
jecting to  allow  of  any  deduction. 

No  fees  are  received  the  occasion  whereof  has  become 
out  of  use. 

The  acting  surveyor  has  no  emoluments  not  hereinbe- 
fore specified. 

No  assistant  or  other  person  has  any  emoluments  be- 
sides the  compensation  received  by  the  acting  surveyor, 
who,  when  Lord  Stanhope's  deputy,  was  allowed  by  his 
Lordship,  from  his  salary,  a  poundage  of  Is.  in  the  pound 
on  monies  received,  except  in  a  few  instances,  where  the 
poundage  was  paid  by  the  lords  of  liberties  on  receiving 
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their  fines,  in  respect  of  which  nothing  has  been  received 
for  the  last  eleven  years.  Thof  Farrar> 

Somerset  House, }     J    .  ,  _  _  .        _ 

10M  Nov.  1828.  \    Acting  Surveyor  and  Receiver-General,  or  Deputy, 

for  twenty-two  years. 

Upon  the  reading  of  this  report,  and  hearing  the  Solicitor- 
General  and  Mr.  Knight,  of  counsel  for  Mr.  Frederick  Far- 
rar,  and  Mr.  Jervis  and  Mr.  Wray,  of  counsel  for  Mr.  Pain, 
the  Court  were  of  opinion  that  the  appointment  of  the 
former  should  be  received  and  enrolled ;  which  was  enrolled 
accordingly,  and  the  oath  of  office  administered  in  the 
usual  form. 
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EXCHEQUER  CHAMBER  IN  EQUITY. 


June  Wth. 

Thomas  Lewis  Fanshawe  p.  Thomas  Wali.is  Brittain.     Nov.  22m/. 
THIS  bill  was  filed,  in  1822,  by  the  vicar  of  Dagenham,  Where  peas 

p  .  ~  *   *        •  i  i»  grown  in  fields, 

in  the  county  of  Essex,  for  an  account  of  the  tithes  of  peas  but  gathered 
gathered  green,  milk,  lambs,  fruit,  vegetables,  and  garden  fj^J  by'wo^ 
stuff,  since  Michaelmas,  1820.     The  bill  alleged,  that  the  men  and  chj|- 

'  e      '  dren  in  small 

tithes  in  some  instances  had  not  been  set  out,  and  in  other  baskets  or 

•      .  til  •  i  ii?  ...l  i  •       aprons,  and  from 

instances  had  been  improperly  and  unduly  set  out;  and  in  those  emptied 

into  sacks,  each 
sack  being  com- 
puted and  intended  to  contain  three  bushels ;  and  when  the  sacks  amounted  in  number  to  ten,  one 
sack  was  set  out  for  the  tithe;  and  when  there  were  not  ten,  each  sack  was  calculated  to  contain  three 
bushels,  and  upon  that  presumption  a  tenth  of  the  whole  was  measured  out  and  tendered  for  the  tithe ; 
and,  if  there  were  a  surplus  over  ten  sacks,  the  surplus  was  measured  in  the  same  manner: — Held, 
that  this  was  a  good  mode  of  setting  out  the  tithe,  though  it  was  objected  by  the  vicar,  that  the 
peas  ought  not  to  be  put  into  sacks  till  the  evening,  and  he  had  seen  the  whole  measured,  and  by 
that  means  knew  that  he  had  the  actual  tenth ;  it  being,  however,  shewn  in  evidence,  that  it  was 
the  usual  mode  of  tithing  in  the  neighbourhood,  and  that  any  other  mode  would  greatly  injure 
the  peas,  as  exposure  to  sun  and  air  for  any  time  after  they  were  gathered,  would  destroy  their 
bloom  and  diminish  their  value  in  the  market;  and  it  being  also  shewn  in  evidence  that  the  sack 
was  a  measure  of  three  bushels,  and  that  the  occupier  gave  the  vicar  his  choice  of  sacks,  and  did 
not  insist  upon  his  accepting  the  sack  without  giving  him  an  opportunity  of  seeing  and  measuring 
the  contents  of  any  of  the  sacks  he  chose. 

The  incumbent  is  entitled  to  the  milk  of  the  tenth  day,  morning  and  evening,  and  not  to  the 
tenth  meal ;  and  the  milk  of  the  whole  herd  of  cows  must  be  rendered  on  one  and  the  same  day. 

The  tithe  of  lambs  is  due  when  the  animals  are  dropped,  but  payable  when  they  are  able  to  live 
without  their  dams:  and,  therefore,  where  the  occupier  removed  lambs  out  of  the  parish  immedi- 
ately after  they  were  dropped: — Held,  that  he  was  liable  to  pay  for  the  value  when  fit  to  be  weaned. 

It  is  easy  to  state  the  principle  on  which  the  tithe  of  vegetables  in  a  garden,  gathered  for  the  con- 
sumption of  a  family,  is  to  be  rendered,  but  very  difficult  to  imagine  in  what  manner  the  principle 
is  to  be  applied  in  practice;  and  therefore  requires  a  mutual  spirit  of  accommodation  on  the  part 
of  the  vicar  and  the  occupier. 

QQ  2 
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Bxck.  Ch.  in  Eg.  particular,  the  bill  charged,  that,  on  the  24th  February, 
^  18*8'  „  1821,  the  plaintiff  received  from  the  defendant  a  notice, 
Fahshawe      to  the  effect  following: — 

"  East  Brookend,  Februdry  24th,  1831. 

"  Mr.  Fanshawe, — I  give  you  notice  I  have  sent  those  four 
"  cows  away,  and  have  three  others  that  give  milk,  and 
"  your  tithe  will  be  ready  on  Thursday  morning,  March  1  st ; 
"  and  the  turnips  will  be  ready  on  Monday  morning  at 
"  seven  o'clock;  and  likewise  some  cabbages  and  celery  in 

the  garden." 


a 


That  the  plaintiff's  brother  and  tithe-agent,  in  pursu- 
ance of  such  notice,  attended  the  defendant  in  his  garden 
at  the  time  appointed  by  the  notice,  but  no  tithes  were 
set  out;  and  the  defendant,  being  asked  where  the  tithe 
was  set  out,  replied  that  there  were  three  cabbages  cut, 
and  five  or  six  heads  of  celery  taken  up,  which  had  been 
carried  into  the  house,  and  that  the  tithe-agent  might 
take  the  tithe  from  what  remained  in  the  garden  (that  is 
to  say,  from  what  was  not  cut),  to  which  the  plaintiff's 
agent  replied,  that  he  had  no  right  so  to  do,  for  that  the 
tithe  of  the  cabbages  and  celery  must  be  set  out,  so  that 
he  might  judge  whether  it  was  a  fair  tithe;  and  the  de- 
fendant said,  that  the  plaintiff's  agent  might  go  into  the 
house,  and  see  what  had  been  taken ;  to  which  plaintiff's 
agent  further  replied,  that  that  was  an  improper  mode  of 
tithing,  and  left  the  defendant.  That,  prior  to  the  1st 
March,  1821,  being  the  time  in  the  notice  appointed  for 
tithing  the  defendant's  milk,  the  plaintiff  received  from  the 
defendant  another  notice,  to  the  purport  and  effect  fol- 
lowing:— 

"  East  Brookend,  February  28th,  18*1. 

"  Mr.  Fanshatce , — I  give  you  notice  your  tithe  of  milk 
"  will  be  ready  to  morrow  morning  at  seven  o'clock,  and 
"  likewise  some  cabbages." 
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That  the  plaintiff's  agent  attended  the  defendant  on  the  Exch.Ch.inEq. 

1  R2.R 

morning  of  the  first  day  of  March,  according  to  such  no-     v  '  ^ 

tice,  and  found  the  whole  of  that  morning's  milk  of  the  de-  fanshaws 
fendant's  cows  set  out  in  the  cow-house,  and  took  the  same  bmttaix. 
away;  and,  at  sh£  o'clock  in  the  afternoon  of  the  same  day, 
the  plaintiff's  agent  went  again  for  the  evening's  milk,  but 
was  told  by  the  defendant  when  he  got  to  the  cow-house 
that  no  milk  was  set  out,  as  it  was  the  tenth  meal's  milk  the 
plaintiff  was  entitled  to  have ;  nor  in  fact  was  any  set  out 
That  the  plaintiff's  agent  on  the  3rd  March,  received 
from  the  defendant  a  notice,  to  the  effect  following: — 

"  East  Brookend,  March  5,  1821. 

"  Mr.  Fanshawe, — I  give  you  notice  the  cabbages  will 
"  be  ready  for  your  inspection  on  Monday  morning  ten 
"  o'clock,  and  likewise  the  milk  on  Tuesday  morning  six 
"  o'clock,  and  likewise  the  eggs." 

And  the  plaintiff's  agent  attended,  in  pursuance  of  the 
last  mentioned  notice,  at  the  time  appointed,  but  refused 
to  receive  the  tithe  of  milk,  on  the  ground  that  it  was  the 
tenth  meal's  milk,  and  not  the  tenth  day's  milk,  that  was  set 
out.  That,  on  the  9th  March,  1821,  the  plaintiff's  agent 
received  from  the  defendant  a  notice,  to  the  effect  fol- 
lowing:— 

"  East  Brookend,  March  9th,  1821. 

To  the  tithing  man  of  Dagenham.  Sir,— I  give  you 
notice  that  your  tenth  day's  milk,  from  the  time  you  take 
"  it,  will  be  due  on  Sunday,  March  11th,  at  six  o'clock  in 
"  the  morning,  and  six  in  the  evening;  and  likewise  some 
"  vegetables  in  the  garden,  to-morrow,  at  five  o'clock  in 
"  the  afternoon." 

But  the  plaintiff's  agent  did  not  attend  in  pursuance  of 
the  said  notice  as  respected  the  milk,  because  the  defend- 
ant did  not  on  the  said  11th  March  set  out  the  milk  of 
one  cow,  which  came  to  the  pail  on  the  8th  March,  1821, 


(I 
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Exck.  ch.  in  Eq.  together  with  the  milk  of  the  remainder  of  his  herd  of 

1828. 

^     cows.    And  the  plaintiff  charged  that  the  whole  tenth  day's 

Fanshawe  myt  of  the  defendant's  cows,  reckoning  from  the  1  st  March, 
Brittaik,  when  the  first  three  cows  came  to  pail,  ought  to  have  been 
set  out  for  the  plaintiff,  and  that  the  milk  of  the  cow 
which  came  to  pail  on  the  8th  March  ought  to  have  been 
set  out  with  that  of  the  other  three  on  the  11th  March. 
That,  a  few  days  afterwards,  there  came  from  the  defend- 
ant a  notice,  to  the  effect  following,  that  is  to  say : — 

"  East  Brookend,  March  17th,  1821. 

To  the  tithing  man.     Sir, — I  give  you  notice  that  one 

cow's  milk  is  due  on  Sunday,  the  18th,  which  came  on 

"  March  8th;  and  likewise  I  give  you  notice  I  shall  want 

"  to  collect  some  vegetables  in  the  garden  to-morrow,  by 

"  eight  o'clock  in  the  morning." 


And  plaintiff  charged  that  no  attention  was  paid  to  the 
said  notice  as  regarded  the  milk,  inasmuch  as  the  afore- 
said method  of  setting  out  the  tithe  of  milk  was  contrary 
to  law.  That,  shortly  afterwards,  two  several  notices  were 
received  from  the  defendant,  to  the  effect  following,  the 

first : — 

"  East  Brooiend,  March  24th,  1821. 

"  To  the  tithing  man  of  Dagenham, — I  do  hereby  give 
"  you  notice,  that  we  shall  collect  some  vegetables  in  the 
"  garden  to-morrow  morning  at  seven  o'clock,  and  your 
"  tithe  will  be  regularly  set  out;  and  likewise  I  do  hereby 
"  give  you  notice  that  the  tithe  of  milk  of  one  cow  will  be 
"  due  on  Wednesday,  the  28th  instant,  and  on  Saturday 
"  the  31st,  the  other  three  will  be  due,  which  will  be  re- 
"  gularly  set  out  every  tenth  day." 

And  the  other, — 

"  East  Brookendy  April  6th,  1821. 
"  To  the  tithing  man  of  Dagenham.     Sir, — I  do  here- 
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"  by  give  you  notice  your  tithe  of  one  cow's  milk  will  be  Exch.ch.»nEq. 

1  H9.R 

u  ready  to-morrow,  after  which  she  will  be  removed ;  and  v  *  *  „ 
"  likewise  some  vegetables  in  the  garden  with  the  night's  Fanshawb 
u  milk."  Vm 


But  no  attention  was  paid  to  the  $aid  notice  as  regarded 
the  milk.  That,  on  the  21st  June,  1821,  a  notice  was  re- 
ceived from  the  defendant,  to  the  effect  following: — 

"  East  Brookend,  June  21st,  1821. 

"  To  the  tithing  man  of  Dagenham.  Sir, — I  hereby 
"  give  you  notice  that  your  tithe  of  green  peas  will  be 
"  ready  for  your  inspection  at  half-past  six  o'clock,  and 
"  likewise  the  gooseberries  in  the  garden." 

And,  in  consequence  of  such  notice,  plaintiff's  said  agent 
attended  in  the  defendant's  pea  field  at  the  time  appointed, 
and  found  nine  sacks  of  peas,  and  another  sack  containing 
about  two  bushels,  gathered,  all  of  which  sacks  were  tied 
up  except  one,  which  was  untied  and  set  out  for  tithe. 
And  the  plaintiff's  agent  took  this  sack,  but  stated  at  the 
same  time  he  did  not  consider  it  a  proper  mode  of  tithing. 
That,  on  the  29th  or  30th  day  o(June,  upon  a  verbal  no- 
lice,  the  plaintiff's  said  agent  attended  at  the  defendant's 
pea  field  to  receive  the  tithe  of  peas,  when  he  found  nine 
(Backs  and  a  part  of  another  sack  of  peas  picked  and  sack- 
ed before  he  came  into  the  field;  and  a  portion  thereof 
was  set  out  for  tithe,  which  was  in  the  presence  of  plain- 
tiff's agent  taken  out  of  one  of  the  sacks,  the  mouth  of 
which  was  untied,  but  all  the  other  sacks  were  tied  up 
before  he  came  into  the  field;  and  plaintiff's  said  agent 
observed  to  the  defendant  that  it  was  an  improper  method 
of  tithing,  and  he  refused  to  take  the  peas  so  set  out  for 
tithe.  That,  on  the  2nd  August,  1821,  plaintiff's  eaid 
agent  attended  at  the  defendant's  pea  field  in  pursuance 
of  another  notice  from  the  defendant  of  tithing  his  green 
peas,  at  the  time  appointed  by  such  last-mentioned  notice; 


Brittain. 
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Etch.  Ck.  in  Eq.  and,  upon  his  coming  into  the  field,  he  found  thirteen  sacks 
'  „     and  part  of  another  sack  of  peas  gathered,  of  which  twelve 
PitNSHAWE     sacks  were  tied  up,  and  a  portion  of  peas  was,  in  the 
BaiTiAiN.      presence  of  the  plaintiff's  said  agent,  shot  from  the  said 
two  sacks  and  thrown  upon  the  ground,  as  tithe ;  and  plain- 
tiff's agent  considered  this  an  improper  mode  of  tithing, 
and  refused  to  take  the  said  peas  so  set  out  for  tithe. 
The  bill  then  charged,  that,  upon  several  other  occasions, 
in  pursuance  of  notice,  plaintiff's  agent  attended  to  tithe 
the  peas,  and  upon  all  those  occasions  found  the  defend- 
ant's peas  put  into  sacks  and  tied  up,  and  a  quantity  of 
peas  left  for  the  tithe,  and  he  had  no  means  of  comparing 
either  the  quantity  or  quality  with  the  peas  tied  up  in  the 
sacks,  and  accordingly  refused  to  take  the  peas  so  set  out 
for  tithes. 

On  another  occasion,  plaintiff's  agent  found  the  de- 
fendant's peas  already  removed  out  of  the  field,  and  a 
portion  of  peas  left  for  the  tithe  upon  the  ground,  and  he 
refused  to  take  the  same. 

That  the  mode  of  ti thing  peas  pursued  by  the  defend- 
ant in  all  the  instances  before  mentioned  was  improper 
and  contrary  to  law ;  inasmuch  as  it  did  not  afford  plaintiff 
or  his  agent  an  opportunity  of  comparing  the  portion  of 
peas  set  out  for  the  tithe  with  the  other  nine  parts,  either 
as  to  quantity  or  quality. 

That  the  usual  method  of  gathering  green  peas  in  the 
part  of  the  country  in  which  the  defendant's  farm  and 
lands  were  situate,  was  as  follows,  (that  is  to  say)  the  same 
were  gathered  by  women  and  children  in  the  course  of 
the  day,  and  in  the  evening,  or  when  the  gathering  was 
finished,  the  peas  were  measured  by  the  farmer  or  his 
servants  by  the  basket. 

That  the  tithe  of  such  peas  ought  to  be  set  out  when 
they  were  so  measured,  and  the  same  ought  to  be  put  into 
heaps  of  equal  size,  and  every  tenth  heap  set  out  for  the 
tithe  thereof,  or  at  least  every  tenth  basket  thereof  ought 
to  be  set  out  for  the  tithe  thereof  as  they  were  measured, 


V, 
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but  which  last  mentioned  mode  of  tithing  would,  as  the  Exch.Ch.inEq. 
plaintiff  charged,  be  an  indulgence  shewn  by  the  tithe-     v  1828.  ^ 
owner  to  the  occupier  of  the  land.  Fanshawe 

That,  on  the  4th  day  of  January,  1822,  a  notice  was 
given  by  the  defendant,  to  the  effect  following : — 

January  4th,  1822. 

"  To  the  tithing  man  of  Dagenham, — I  hereby  give 
"  you  notice  to  tithe  some  lambs,  as  I  intend  to  remove 
"  them  to-morrow  morning  at  eight  o'clock." 

That  the  defendant,  at  the  time  of  giving  such  notice, 
had  twenty-three  lambs  dropped  in  the  parish  of  Dagen- 
ham, which  he  removed  out  of  the  parish  on  the  5th  day 
of  January,  being  the  day  subsequent  to  such  notice; 
but,  instead  of  setting  out  any  of  such  lambs  as  tithe,  he 
tendered  to  the  plaintiff,  as  the  tithe  of  his  said  lambs,  the 
value  of  two  of  the  said  lambs  at  the  time  of  their  removal 
out  of  the  parish,  at  2s.  6d.  per  head,  which  the  plaintiff 
refused. 

That  such  lambs  were  not  titheable  till  such  time  as  they 
could  be  weaned  and  live  without  their  dams,  on  the  same 
food  as  their  dams;  and  which  the  plaintiff  charged  they 
could  not  on  the  said  5th  day  of  January,  nor  until  many 
weeks  afterwards. 

That  such  lambs  were  of  much  greater  value  than  the 
sum  of  2s.  6d.,  when  old  enough  to  be  weaned  and  live 
without  their  dams,  on  the  same  food  as  their  dams. 

The  bill  prayed  an  account  and  satisfaction. 

The  defendant,  by  his  answer,  admitted  the  title  of  the 
plaintiff  as  vicar,  and  his  right  to  the  small  tithes  of  the 
parish;  he  also  admitted  his  own  occupation  of  lands, 
and  his  perception  of  titheable  matters. — That,  upon  com- 
ing into  possession  of  his  farm,  he  was  desirous  to  enter 
into  a  composition  with  the  plaintiff  for  his  vicarial  tithes, 
but  the  plaintiff  and  the  defendant  could  not  agree  upon 
the  sum.     The  defendant  admitted  the  notice  of  the  24th 
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Exch,  ck.inEq.  February,  1821,  and  that,  on  the  day  appointed  by  such 
^     notice,  the  defendant  had  measured  the  celery  with  a  foot 

Fanshawe     measure,  leaving  every  tenth  foot  to  be  drawn  for  tithe; 

Brittaiv.  *hat,  the  plaintiff's  agent  having  observed  that  it  was  an 
improper  method,  the  defendant  inquired  whether  the 
plaintiff's  agent  would  like  to  have  every  tenth  head,  and 
the  agent  having  answered  in  the  affirmative,  the  defend- 
ant said,  then  take  it,  and  defendant  afterwards  drew  every 
tenth  head,  and  set  out  the  same  for  tithe,  which  tenth 
head  was  then  and  in  some  other  instances  taken  by  the 
plaintiff's  agent,  and  in  some  instances  left  to  rot  on  the 
ground.  The  defendant  did  not  expressly  deny  the  ge- 
neral charges  in  the  bill  with  respect  to  the  tithes  of  vege- 
tables and  garden  stuff,  but  contended  that  he  had  set 
out  the  same  in  the  best  manner  he  could,  regard  being 
had  to  their  trifling  nature.  The  defendant  admitted  the 
notice  of  the  setting  out  of  the  tithe  of  milk  on  the  1st 
March,  and  that  he  only  set  out  the  morning's  milk,  under 
an  impression  that  the  tenth  meal's  milk  meant  the  tenth 
milking,  and  the  cows  having  then  in  fact  only  been  milk- 
ed five  days.  The  defendant  admitted  the  other  notices 
given  by  him,  and  that,  so  far  as  concerned  the  tithe  of 
milk,  the  plaintiff  did  not  attend  to  them;  and  that  the 
defendant  having  asked  the  reason  why  the  plaintiffs 
agent  would  not  take  the  tithe  of  milk,  such  agent  refused 
to  explain  the  reason;  but  defendant  being  subsequently 
advised  that  the  plaintiff  was  entitled  to  the  tenth  meal's 
milk,  he,  on  the  10th  March,  gave  notice  to  the  plaintiff 
that  the  same  would  be  set  out  accordingly.  The  de- 
fendant then  admitted  the  setting  out  of  the  tithe  of  milk 
in  the  manner  mentioned  in  the  bill.  The  defendant 
stated,  that,  being  desirous  to  set  out  the  tithes  legally 
and  properly,  the  defendant,  on  the  21st  March,  1821, 
wrote  and  sent  the  following  letter: — 

"  To  the  tithing  man  of  Dagenham.     Sir, — As  you  have 
"  not  thought  proper  to  take  your  tithe  of  milk  to-day, 
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"  (I  should  be  very  glad  to  know  the  reason),  according  Exch.ch.inEq. 

"  to  the  notice  given  on  the  1  lth  March;  if  you  do  not  *      M 

"  think  it  the  proper  way  to  set  it  out,  I  should  feel  ob-  Fanshawe 

"  liged  to  you  to  let  me  know  how  you  would  have  it."  Bbittain 

To  which  letter,  the  defendant,  on  the  23rd  March, 
received  from  the  plaintiff  an  answer  to  the  following 
effect: — 


Sir, — 1  cannot  comply  with  the  request  in  your  no- 
tice dated  the  21st  instant.  I  should  think  your  best 
"  method  would  be  to  consult  some  eminent  solicitor  on 
"  the  subject" 

The  defendant  admitted  the  setting  out  of  the  tithe  of 
milk  according  to  the  several  notices  given  by  him,  and  that 
to  some  of  such  notices  no  attention  was  paid ;  but,  with  re- 
spect to  others,  the  tithe  agent  attended,  and  refused  to  take 
the  tithe,  without  assigning  any  reason.  The  defendant  then 
stated,  that,  in  Dagenham  and  the  neighbouring  parishes, 
peas  grown  in  fields  were  gathered  into  baskets  by  women 
and  children,  who  either  emptied  their  baskets  into  bushel 
measures,  three  of  which  measures  were  put  into  each  sack, 
or  else  at  once  into  the  sack,  each  sack  being  computed 
and  intended  to  hold  three  bushels;  and  the  peas  so  put 
into  sacks  were  afterwards  sold  at  the  public  market  by 
the  sack;  and  that  the  mode  of  tithing  the  peas  was  after 
the  same  had  been  sacked,  by  the  vicar's  taking  every 
tenth  sack,  or  every  tenth  bushel  or  basket  of  the  quan- 
tity of  peas  so  gathered,  if  more  or  less  than  a  decimal 
number  of  sacks  had  been  gathered.  The  defendant  ad- 
mitted the  setting  out  of  the  tithes  of  peas  in  the  manner 
stated  in  the  bill,  but  contended  that  the  plaintiff's  agent 
had  every  means  of  comparing  the  peas  left  for  tithe,  both 
as  to  quantity  and  quality,  with  the  peas  tied  up  in  the 
sacks,  and  was  usually  in  the  field  when  the  peas  were 
gathered  and  measured.    And,  in  particular,  the  defend- 
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BxOuCh.inEq.  «nt  stated,  that,  on  the  24th  August,  1821,  the  plaintiff's 
1828.        agent  attended  in  the  pea  field  in  consequence  of  a  notice, 
Fanshawe     an^  assisted  in  measuring  and  tithing  the  peas.     But  de- 
*•  fendant  admitted,  that,  when  the  plaintiff's  agent  came  in* 

to  the  field,  he  found  the  defendant's  peas  removed  about 
ten  yards  out  of  the  field  into  the  shade,  to  preserve  them 
from  a  powerful  sun  by  which  they  would  have  been  spoil- 
ed ;  and  that,  though  the  plaintiffs  agent  had  assisted  in 
measuring  the  peas,  and  had  not  objected  to  the  mode  of 
tithing,  he  refused  to  take  the  tithes  because  the  peas  had 
been  so  removed.  The  defendant  insisted  that  the  mode 
pursued  by  him  was  according  to  the  custom  of  that  and 
the  adjoining  parishes;  that  there  could  be  no  inducement 
to  put  more  into  one  sack  than  another,  and  the  plaintiff's 
agent  had  been  told  to  choose  his  own  sacks;  that  it  was 
impossible  to  leave  the  peas  on  the  ground  among  the 
haulm  and  stalks ;  that  it  was  impracticable  to  find  mea- 
sures to  hold  the  quantities  of  peas  which  were  usually 
gathered  in  one  time ;  and  that,  if  the  same  were  left  in 
large  heaps  upon  the  ground  and  exposed  to  the  sun, 
they  would  very  soon  become  heated  and  spoiled;  and 
that  peas  gathered  in  the  morning  and  left  in  heaps  until 
night  would  not  be  saleable.  That,  in  the  evening,  when 
the  gathering  was  finished,  the  peas  were  not  measured  by 
the  farmer  or  his  servants  by  the  bushel,  as  in  the  bill  al- 
leged, but  were  put  into  sacks  as  measured  from  the  ga- 
thering, and  in  the  evening  shaken  down,  and  the  sacks,  if 
not  full,  filled  up. 

The  defendant  admitted  the  notice  with  respect  to  the 
lambs,  the  defendant  being  obliged  to  remove  them,  be- 
cause he  had  no  more  food  in  the  parish  for  the  ewes. 
That,  the  lambs  not  being  old  enough  to  live  without  their 
mothers,  he  could  not  set  out  the  tithe,  but  tendered  to 
the  plaintiff  five  shillings,  as  the  tenth  part  of  the  value  of 
the  twenty-three  lambs  at  the  time  of  their  removal  from 
the  parish ;  however,  the  defendant  previously  offered  the 
tithe-agent  two  of  such  lambs,  but  which  he  refused  to 
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take;  the  defendant  submitted  that  the  plaintiff  was  not  Exch.Ch.inEq. 

1  R9.R 

entitled  to  the  tithe  of  the  lambs  when  old  enough  to  live  *  „ 

without  their  dams,  on  the  same  food  as  the  dams,  because      Fanshawe 
the  lambs  were  chiefly  reared  in  another  parish.  brittain. 

Witnesses  were  examined  on  both  sides. 

The  plaintiff  proved,  by  parol  testimony,  that  peas  ga- 
thered green,  whether  grown  in  gardens  or  in  fields,  were 
considered  small  tithes,  and  had  always  been  rendered  as 
such  to  the  vicar.  The  plaintiff  also  proved  the  several 
notices  from  the  defendant  of  setting  out  his  tithes,  and 
examined  his  tithe-agent,  who  proved  the  manner  in  which 
the  tithes  had  been  set  out,  to  be,  with  some  slight  excep- 
tions, according  to  the  allegations  in  the  bill.  The  plain- 
tiff likewise  examined  a  farming  labourer  with  respect  to 
the  mode  of  gathering  peas,  who  deposed  that  the  usual 
mode  of  gathering  peas  in  Dagenham  and  the  neigh- 
bouring parishes  was,  to  employ  women  and  children, 
who  placed  what  they  gathered  into  a  sack;  that,  in  the 
evening,  if  the  farmer  or  bailiff  was  satisfied  with  the 
sacks,  and  found  them  full,  he  paid  the  gatherers  without 
measuring  the  peas,  but  if  any  sack  was  not  full,  or  the 
farmer  or  his  bailiff  was  not  satisfied,  then  the  whole  con- 
tents of  the  sack  were  emptied  out  and  measured  into 
bushels,  for  the  purpose  of  ascertaining  what  was  due  for 
the  gathering;  and  that  it  was  usual  to  give  notice  to  the 
tithing-man  to  attend  in  the  evening  to  take  the  tithe,  but 
the  witness  did  not  know  that  it  was  usual  to  measure  the 
whole  quantity  of  peas  gathered  in  the  presence  of  such 
tithing-man:  that,  in  the  years  1821  and  1822,  the  witness 
was  in  the  service  of  the  defendant,  whose  peas  were  ga- 
thered in  the  manner  before  described  by  the  witness,  and 
the  tenth  sack  was  set  apart  for  the  plaintiff,  as  the  vicar; 
that  the  tithing-man  did  not  usually  see  the  peas  measured, 
although,  in  one  instance,  to  the  best  of  the  witness's  recol- 
lection, he  desired  to  have  it  done,  and  the  request  was 
complied  with. 
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E*ch.ch.inEq.       The  defendant  examined  several  of  his  farming  labour- 
1828. 
v^^^J^     era,  who  deposed  to  its  being  usual  for  occupiers  of  lands 

Fanshawh     in  the  parish,  to  gather  peas  by  women  and  children,  who 
BamAix.      picked  them  into  baskets,  aprons,  &c»,  from  which  they 
emptied  them  into  sacks  of  about  three  bushels  each;  and 
that  the  usual  and  customary  mode  of  setting  out  the 
tithe  in  kind  was,  by  every  tenth  sack  of  such  peas,  and, 
if  there  should  be  any  excess  beyond  an  equal  tenth  part 
of  sacks,  then  by  setting  out  an  equal  tenth  part  of  such 
excess  or  odd  measure,  as  and  for  the  tithe  of  such  excess; 
that,  on  sixteen  or  eighteen  occasions,  in  the  year  1821, 
peas  were  gathered  on  the  defendant's  lands,  and  the  de- 
fendant, on  all  such  occasions,  set  out  the  tithe  for  the 
plaintiff,  and  on  each  of  such  occasions  the  peas  were  ga- 
thered, and  the  tithe  set  out,  in  the  manner  before  de- 
scribed by  the  witness.    The  witnesses  then  deposed  to  the 
plaintiff's  tithe-agent  having  on  some  occasions  taken  the 
tithes,  but  having  in  other  instances  refused  to  take  the 
same;  and  that,  on  such  latter  occasions,  the  tithe-agent 
was  accustomed  to  state  that  the  mode  of  setting  out  the 
tithe  was  improper  and  illegal,  upon  which  the  defendant 
would  ask  in  what  way  the  tithe-agent  would  wish  the 
tithe  to  be  set  out,  and  tell  him  that  he  might  pick  out 
such  of  the  sacks  as  he  thought  fit  for  the  tithe,  but  that 
the  tithe  agent  never  gave  any  answer  thereto.     The  wit- 
nesses also  deposed  to  the  facts,  with  respect  to  the  tithes 
of  milk  and  lambs,  stated  in  the  answer  of  the  defendant, 
to  which,  being  clearly  illegal,  it  is  unnecessary  to  refer  at 
greater  length.     The  defendant  also  examined  some  sales- 
men and  other  persons,  who,  after  deposing  to  the  custom 
with  respect  to  the  gathering  of  peas,  as  stated  by  the 
other  witnesses,  also  deposed  that,  if  the  peas  first  gather- 
ed were  shot,  and  not  sacked  till  some  hours  afterwards, 
the  effect  would  be  to  injure  them  very  materially  by  dirt- 
ing  them,  and  by  causing  them  to  lose  their  bloom  and  to 
ferment,  and  thereby  to  give  them  the  appearance  of  stale 
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peas,  and  prejudice  the  sale  thereof  in  the  market,  to  the  Exch.Ch.inEq. 
amount,  at  the  least,  of  one  shilling  a  bushel  if  sent  to  mar-  *  , 

ket  in  bushel  baskets,  or  to  the  amount  of  two  shillings  a      Fanshawb 
sack  if  sent  to  market  in  sacks,  the  value  of  each  bushel      brittain. 
varying,  according  to  the  season,  from  2s.  6tf.  to  4*.,  or 
thereabouts. 

Mr.  Boteler,  and  Mr.  W.  Brougham,  for  the  plain- 
tiff.— With  respect  to  the  tithe  of  milk,  the  plaintiff  is 
clearly  entitled  to  the  tenth  meal,  morning  and  evening,  of 
the  whole  herd,  there  being  no  custom  to  the  contrary 
pleaded  in  this  case  (a).  There  is  no  dispute  respecting 
the  tithe  of  milk  after  the  7th  April,  1821,  but  for  the 
previous  time  the  plaintiff  is  entitled  to  a  decree.  With 
regard  to  the  tithe  of  lambs,  admitting,  as  the  plaintiff  does, 
the  necessity  for  removing  them  out  of  the  parish,  still  the 
vicar  was  not  bound  to  take  the  value  at  the  time  when 
the  defendant  removed  them:  the  defendant  was  bound  to 
keep  the  tithe  lambs,  until  they  were  old  enough  to  be 
taken  from  the  dams,  or  to  pay  a  composition  equal  to 
their  value  at  that  period.  Crofts  case  (b).  In  Bearblock  v. 
Tyler,  a  case  before  Sir  Thomas  Plumer  (c),  and  which  arose 
in  the  adjoining  parish  ofHornchurch,  this  question  was  dis- 
cussed with  respect  to  the  tithe  of  calves,  and  an  issue  was 
directed,  on  the  trial  of  which  the  Jury  found  the  tithes  to 
have  been  properly  set  out.  Sir  Thomas  Plumer,  in  the  first 
instance,  directed  a  new  trial,  but,  afterwards,  expressed  his 
opinion  that  it  would  be  better  to  make  it  a  special  case  for 
the  opinion  of  the  Court  of  Common  Pleas.  The  occupiers 
finding  the  opinion  of  Sir  Thomas  Plumer  as  to  the  tithing 
calves  against  them,  would  not  take  a  case,  but  submitted 
to  account.     One  of  the  defendant's  own  witnesses,  in  the 


(a)  Hutehins  v.  Full,  3  Wood,  (6)  3  Burn's  E.  L.  456;  Rayn. 

155;  7  Bro.  P.  C.  Toml.  edit.  78;      160;  1  Eagle  &  Younge,  776. 
2  Eagle  &  Younge,  344.  (c)  Jacob,  560. 
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E*Ck\  ft9«*  ^  P1^86111  case*  proves  that  where  Iambs  are  taken  in  this  way, 
<t_^^,  6rf.  each  is  paid,  and  not  two  lambs,  or  2s.  6rf. 
Fanshawe  The  mode  of  tithing  peas  does  not  give  the  owner  an 
Beittair.  opportunity  of  seeing  that  the  tithe  is  fairly  set  out,  and 
is  liable  to  fraud  with  respect  to  the  measure,  and  also  be- 
cause good  peas  may  be  mixed  with  those  which  are  old 
or  stale.  The  smallness  of  the  demand  will  not  prejudice 
the  plaintiff.  In  Ward  v.  Stringer,  before  Sir  John  Leach, 
when  Vice-Chancellor,  not  yet  reported,  the  parson  failed 
in  establishing  his  claim  to  nearly  all  the  tithes  demanded 
by  him;  but  the  Vice-Chancellor  said,  "  If  the  value  be  only 
a  shilling,  the  plaintiff  has  a  right  to  come  here,  and  I  will 
make  a  decree,  with  costs."  The  following  cases  were 
cited  on  the  part  of  the  plaintiff,  Bosworth  v.  Limbrick(a)> 
Tennani  v.  Stubbing  (b),  Franklin  v.  Gooch  (c),  and  Hal- 
liwellv.  Trappes(d). 

Mr.  Clarke,  and  Mr.  Ellison,  for  the  defendant. — 
The  plaintiff's  conduct  has  been  most  vexatious,  with  a 
view  of  driving  the  defendant  into  the  same  composition 
as  had  been  paid  for  the  defendant's  farm  before  his  occu- 
pation, but  which  the  depreciation  of  property  had  rendered 
excessive.  The  plaintiff  ought  to  have  applied  to  a  ma- 
gistrate. No  suit  was  ever  instituted  for  so  small  an 
amount  as  the  present.  Admitting  the  milk  to  have  been 
improperly  set  out  during  a  short  period,  the  value  is  too 
inconsiderable  to  be  mentioned.  We  do  not  dispute  the 
plaintiff's  right  to  the  tithe;  no  question,  therefore,  arises 
upon  the  matter  of  right.     In  Bevan  v.  Williams  (e),  where 

(a)  4  Wood,  24;  7  Bro.  P.  C.  Younge,  426;  Gwill.  1441. 

Toml.  edit.  57;  Rayn.  809,  934;  (d)  2  Taunt.  54;   2    Eagle  & 

2  Eagle  &  Younge,  310;    Gwill.  Younge,  572. 

1101.  (c)  1   Wood,   350;    1   Eagle  & 

(6)  3  Anstr.  640;    2   Eagle   &  Younge,  613;  S.  C.  nomine  Grif- 

Younge,  425;  Gwill.  1438.  fiths  v.  Williams,  Gwill,  549. 

(c)  3   Anstr.   682;   2    Eagle  & 


V, 

Brittain. 
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the  defendant  had  accounted  for  all  his  tithes,  except  six  Exch.Ck.inEq 
calves,  for  which,  by  custom,  only  a  halfpenny  each  was  *      , 

due,  the  Court  declared  the  bill  to  be  vexatious,  and  dis-  Fanshawe 
missed  it  with  good  costs.  At  a  very  early  period,  the  Court 
of  Chancery  laid  down,  as  a  rule,  that  it  would  not  enter- 
tain a  suit  under  10/.  in  value,  or  40*.  per  annum  inlands, 
except  in  cases  of  charity  (a).  If  the  suit  be  beneath  the 
dignity  of  the  Court,  as  for  a  sum  under  10/.,  it  will  be 
dismissed  at  the  hearing.  Owens  v.  Smith  (6).  In  Brace 
v.  Taylor  (c),  Lord  Hardwicke  mentioned  with  approba- 
tion Lord  Har court's  having  dismissed  a  bill  for  tithes 
of  the  value  of  5/.,  though  it  was  clearly  admitted  that 
some  tithes  were  due. 

r 

Mr.  Boteler,  in  reply. — The  circumstance  of  the  de- 
fendant being  the  only  occupier  who  disputes  the  vicar's 
right,  is  a  sufficient  answer  to  the  charge  of  vexation 
against  the  vicar.  The  mode  of  setting  out  the  tithes 
being  disputed,  a  magistrate  had  no  power  to  interfere. 
The  rule  with  respect  to  smallness  of  value  does  not  ap- 
ply to  tithes.  No  doubt  can  arise  as  to  the  tithe  of  lambs, 
for  it  is  settled  that  the  right  to  tithe  of  lambs  accrues 
when  they  are  dropped,  but  that  the  tithe  cannot  be  set 
out  or  taken  until  they  have  arrived  at  a  proper  age  to  be 
weaned.     Welch  v.  Uppill(d). 

The  case  stood  over  for  judgment.  Nov  ^th. 

Lord  Chief  Baron. — This  is  a  bill  exhibited  by  the 
vicar  of  Dagenham,  praying  an  account  of  the  tithes  men- 
tioned in  the  pleadings  from  Michaelmas,  1820. 

The  tithes  mentioned  are  all  small  tithes,  among  which 
he  appears  to  include  the  tithe  of  peas  grown  in  fields, 
but  gathered  green  by  the  hand.     Besides  peas,  there  are 

(a)  1  Eq.  C.  Ab.  75.  (c)  2  Atk.  253. 

(fr)  Comyns,  715 ;  see  also  Bunb.  (d)  3  J.  B.  Moore,  331 ;  1  Brod. 

17.  &  B.  84;  3  Eagle  &  Younge,  963. 

VOL.  II.  R  R 
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Exeh.Ch.inEq.  particularly  pointed  out  the  tithe  of  lambs,  (he  tithe  of 
*  _j     milk,  and  the  tithe  of  garden-stuff  or  vegetables  grown  in 
Fanshawe     gardens. 

Bkittain.  The  controversy,  as  collected  from  the  record,  arises 

chiefly  on  the  modes  of  tithing.  Even  with  respect  to 
peas,  no  point  is  made  by  the  defendant  in  bar  of  the 
plaintiffs  right  to  receive  them.  The  plaintiff  states  his 
title,  and  avers  as  a  fact  that  he  has  received  the  tithes. 
The  defendant's  answer  establishes  that  tithes  have  been 
rendered  to  the  plaintiff,  and  does  not  insist  upon  a  title 
in  any  other  person.  I  have,  therefore,  nothing  to  consi- 
der in  this  case,  except  what  is  the  proper  mode  of  tith- 
ing of  the  articles  in  question. 

The  truth  of  the  case  appears  to  be,  that  the  parties, 
not  having  been  able  to  agree  on  the  amount  of  a  compo- 
sition to  be  paid  for  the  whole  farm,  and  having  in  conse- 
quence a  multitude  of  small  transactions  with  each  other, 
which  would  require  much  good  humour  and  a  great  spirit 
of  conciliation  to  settle  amicably,  have  both  of  them,  as  it 
seems  to  me,  brought  to  the  adjustment  of  their  rights  a 
spirit  directly  the  reverse  of  what  was  requisite.  The  in- 
terposition of  a  common  friend,  who  would  have  told  them 
what  annual  sum  would  be  a  reasonable  compensation  for 
the  tithes  of  the  whole  farm,  with  some  temper  and  moder- 
ation on  their  parts,  would  probably  have  saved  each  of 
them  much  expense,  trouble,  and  vexation.  But  the  cause 
is  now  here,  and  it  is  incumbent  upon  me  to  dispose  of  the 
points  that  arise  in  it.  These  points  respect  the  produce 
of  the  garden,  the  mode  of  tithing  milk,  the  mode  of  tith- 
ing peas  grown  in  fields  and  plucked  green  by  the  hand, 
and  the  tithe  of  lambs. 

It  is  easy  to  state  the  principle  on  which  the  tithe  of 
vegetables  in  a  garden,  gathered  for  the  consumption  of  a 
family,  is  to  be  rendered,  but  very  difficult  to  imagine  in 
what  manner  the  principle  is  to  be  applied  in  practice. 
Notices  have  been  given  to  the  vicar  to  come  and  take  his 


V. 

Brittain. 
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tithe,  and  then  he  has  found   it   in   the    ground   mea-  ExeJi.ai.inEq. 

sured  out  for  him,  and  been  desired  to  draw  it:  at  other         1828.  ^ 

times  he  has  found  a  few  heads  of  celery  carried  into  the      Fanshawe 

house,  and  the  tenth  left  for  him,  either  in  the  ground  or 

upon  it.     It  is  clear  that  all  this  is  inaccurate,  and  that  I 

have  no  other  course, tp  take,  but  to  refer  it  to  the  Master 

to  ascertain  the  value  of  the  tithes.     I  cannot  entirely 

excuse  either  party  on  this  subject,  and  therefore  I  will 

reserve  the  consideration  of  costs,  as  to  this  part  of  the 

suit,  until  after  the  Master's  report.    There  is  certainly 

no  division  of  the  cause  in  which  a  spirit  of  conciliation 

will  be  more  useful  to  both  parties  than  in  this. 

What  happened  respecting  the  milk  was  this:  The  de- 
fendant had  three  cows,  which  came  into  milk  on  the  10th 
of  February,  1821,  and  one  more  came  to  the  pail  on  the 
8th  of  March  following.  At  first  he  adopted  an  opinion, 
that  the  incumbent's  right  was  to  the  tenth  meal.  Hav- 
ing given  notice,  the  tithing-man  came  in  the  morning  and 
received  the  tithe  set  out  for  him.  He  returned  in  due 
time  for  the  evening's  milk,  but  none  was  set  out,  the  de- 
fendant acting  at  that  time  on  the  mistaken  notion  that 
what  he  was  bound  to  render  was,  the  milk  of  the  tenth 
meal,  and  not  the  milk  of  the  tenth  day.  This  notion  he 
appears  to  have  corrected  afterwards,  but  he  fell  into  ano- 
ther error,  on  which  he  insisted  to  the  end,  and  that  was, 
that  the  tithe  for  each  cow  was  to  be  rendered  on  the 
tenth  day  on  which  it  came  to  the  pail.  This  is  con- 
trary to  the  established  rule,  which  requires  that  the 
milk  of  the  whole  herd  shall  be  taken  on  one  and  the  same 
day.  I  take  this  to  have  been  settled  in  1780,  in  the 
case  of  Hutching*  v.  Full,  first  in  this  Court,  and  then 
upon  appeal  in  the  House  of  Lords  (a).  The  defend- 
ant has  always  insisted  that  the  plaintiff  should  take  the 
milk  of  the  three  cows  on  one  day,  and  the  milk  of  the 

< a)  3  Wood,  1.55;  7  Bro.  P.  C.Toml.edit.  78;  2  Eagle  &  Younge,  344. 

R  R  2 
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Exeh.  Ch.  in  Eq.  fourth,  which  came  first  to  the  pail  on  the  8th  March>  on  a 

„     different  day,  computed  from  the  8th  March.     The  plain- 

FiNiHAWE      tiff  refused  to  take  the  tithe  of  milk  in  that  manner;  it  is 

Brittain,      no*  ^e  ru'e*     Such  a  rule  would  be  attended  with  the 

utmost  inconvenience,     I  must,  therefore,  refer  it  to  the 

Master  to  take  the  account  of  the  tithe  of  milk  according 

to  the  prayer  of  the  bill,  and  the  defendant  must  pay  to 

the  plaintiff  the  costs  of  so  much  of  the  suit  as  relates  to 

that  subject. 

I  have  stated  that  the  plaintiff's  right  to  the  tithe  of  peas 
is  not  questioned.    The  dispute  is  about  the  mode  of  tithing. 
The  peas  are  gathered  by  women  and  children,  in  small  bas- 
kets, orintheiraprons.and  from  thence  put  into  sacks ;  when 
there  are  ten  sacks,  the  tenth  is  marked  for  the  tithe;  when 
there  are  not  ten,  it  is  calculated  that  each  sack  contains  three 
bushels,  and,  upon  that  calculation,  a  tenth  of  the  whole 
is  measured  out  and  tendered  for  the  tithe;  if  there  be  a 
surplus  over  ten,  the  surplus  is  measured  in  the  same  way. 
The  plaintiff  says,  that  all  this  is  erroneous,  and  that  the 
peas  ought  not  to  be  put  into  sacks  at  all,  till  the  evening, 
and  till  he  has  seen  the  whole  measured,  and  knows,  by 
that  means,  that  the  actual  tenth  has  been  offered  to  him. 
In  reply,  the  defendant  says,  that,  when  the  plaintiff's 
agent  objected  that  the  ten  sacks  set  out  did  not  contain  a 
due  quantity,  they  told  him  to  take  whichever  he  pleased. 
To  the  proposition  that  it  is  objectionable  to  put  them  into 
sacks  at  all,  till  they  have  been  measured  in  the  presence 
of  the  plaintiff's  agent,  he  says,  that  this  is  the  usual 
mode  of  tithing  in  the  neighbouring  parishes ;  that  any 
other  mode  would  greatly  injure  the  commodity;  that  ex- 
posure to  the  sun  and  air,  for  any  length  of  time  after  they 
are  gathered,  would  destroy  the  bloom  and  diminish  the 
value  in  the  market ;  and  that  a  sack  is  a  measure,  as  it 
contains  exactly  three  bushels.     The  weight  of  the  evi- 
dence appears  to  me  to  be  in  favour  of  this  statement. 
It  further  appears  to  me,  from  the  evidence,  that,  although 
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the  plaintiff's  agent  refused  to  accept  the  tithe  of  the  peas  Exch.ch.inEq 
because  they  were  put  into  sacks,  he  never  would  con-     v   *  _     ^ 
descend  to  state  how  he  would  have  them  preserved  until      fanshawb 
he  came  in  the  evening,  but  contented  himself  with  object-      n    v' 

°*  J  Brittain. 

ing  to  what  was  done. 

As  to  the  mode  of  tithing  peas  under  the  same  circum- 
stances, I  find  very  little  authority.  It  seems  clear  that  it 
must  be  by  measure.  I  can  see  no  objection  to  a  three 
bushel  sack  as  a  measure,  it  being  understood  that  the 
tithe-owner,  if  he  demands  it,  shall  be  at  liberty  to  have 
the  sacks  opened,  and  see  their  contents  measured.  This 
appears  to  be  a  mode  of  proceeding  agreeable  to  prin- 
ciple, to  analogy,  and  consistent  with  what  the  bulk  of 
the  evidence  states  to  be  the  most  convenient  to  the 
farmer,  and  without  any  danger  to  the  tithe-owner.  I 
should  have  been  of  a  different  opinion,  if  the  farmer 
had  insisted  upon  the  incumbent  accepting  the  sack  with- 
out affording  him  an  opportunity  of  seeing  and  measur- 
ing the  contents  of  the  whole  of  them  if  he  chose.  The 
impression  which  the  evidence  has  made  upon  my  mind, 
is,  that  this  was  what  the  plaintiff's  agents  neither  asked 
nor  wished  for.  They  appear  to  have  sullenly  refused  to 
accept  the  tithe,  without  explaining  what  in  their  opinion 
ought  to  have  been  done,  and  without  even  on  the  record 
averring,  much  less  proving,  that,  if  they  had  accepted 
what  was  offered,  the  incumbent  would  have  been  injured 
to  the  extent  of  one  farthing*  While  the  defendant  proves 
that,  if  he  had  adopted  the  only  other  alternative  which 
can  be  suggested,  that  of  leaving  the  produce  exposed  to 
the  sun  and  air  until  the  evening,  it  would  have  been  con- 
siderably injured.  I  think  I  shall  do  most  justice  in  this 
case,  by  refusing  an  account,  and  directing  the  plaintiff  to 
pay  the  costs  of  this  part  of  the  suit. 

There  remains  the  question  as  to  the  tithe  of  lambs. 
Here,  I  am  of  opinion  that  the  defendant  has  been  mis- 
taken.    Though  the  tithe  is  due  when  they  are  dropped, 
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EjLch.cfuinEq.  the  plaintiff  is  not  bound  to  accept  them  till  they  are  fit 
v  '  „     to  be  weaned.     The  incumbent  is  not  bound  to  accept 

Fanshawe  a  money  compensation,  because  the  farmer  removes  them 
Brittaik.  before  that  period  arrives.  I  am  not  satisfied  with  the 
evidence,  that  he  had  no  means  of  maintaining  his  ewes 
upon  the  farm ;  and  it  does  not  appear  whether  he  meant 
to  make  this  representation  as  to  the  two  only,  or  to  the 
whole  twenty-three.  So  that,  even  if  the  excuse  were  valid, 
it  is  not  made  out  with  that  distinctness  which  such  an  ex- 
cuse requires.  But,  if  made  out,  it  would  not  be  valid. 
The  right  to  the  tithe  accrues  when  the  lambs  are  dropped; 
and  the  farmer  is  bound  to  keep  them,  for  the  benefit  of 
the  clergyman,  till  the  time  when  they  may  be  capable  of 
living  without  their  dam.  As  to  this,  therefore,  the  plain- 
tiff.must  have  a  decree  with  costs. 


it  May  8M.      Philip  Strono,   Clerk,   Plaintiff. — John   Denchfield, 

June  10M.  Augustus  Liner,  and  Molly  Lucas,  Defendants. 

Nov.  18M.  '  ' 

issue  directed  to  1  HE  bill  was  filed  in  Hilary  Term,  1826,  by  the  vicar 
s7/.Vyearfi  °  °^  dston  Abbotts,  in  the  county  of  Bucks,  claiming  to  be 
payable  half-  entitled,  by  endowment,  usage,  or  otherwise,  to  all  tithes, 
to  be  payable  in  except  those  of  corn  and  grain,  arising  within  the  parish 
faction  of  all  the  of  Aston  Abbotts,  against  the  defendants,  as  occupiers  of 
certain  farms  °f  'an^s  *n  ^e  hamlet  of  Burs  ton,  within  the  parish,  for  an 
constituting  a      account  and  satisfaction  of  the  tithes  of  hay,  grass,  clover, 

particular  ham-  ° 

Jet  within  the  and  other  artificial  grasses,  wool,  lambs,  calves,  milk,  foals, 
stonding^he"      P5gs>  agistment,  poultry,  eggs,  honey,  and  garden-stuff, 

presumptive  from  the  jg^g 

rankness  of  the  J 

modus,  and 

though  it  appeared  from  ancient  documents  that  the  wohle  of  the  lands  in  the  parish,  at  a  date 
long  subsequent  to  the  time  of  legal  memory,  were  of  less  annual  value  than  the  sum  pleaded 
as  a  modus,  and  notwithstanding  there  was  no  evidence  of  any  payment  of  tithes:  the  validity  of 
the  ancient  documents,  and  their  application  to  the  subject  being  however  questioned,  and  a  great 
deal  of  parol  testimony  being  adduced  in  support  of  the  modus,  uncontradicted  by  any  parol  evi- 
dence to  the  contrary. 
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The  defendants,  by  their  joint  answer,  admitted  the  Bxch.ch.inEq. 
plaintiff  to  be  vicar,  but  said  they  were  unable  to  set  forth  * 

whether  he  was  entitled,  by  endowment,  usage,  or  other-  Strong 
wise,  to  all  the  tithes  whatsoever,  except  only  the  tithes  denchfield. 
of  corn  and  grain,  arising,  growing,  renewing,  or  increas- 
ing within  the  parish  of  Aston  Abbotts,  and  the  titheable 
places  thereof,  or  to  what  tithes  in  particular  he  was  en- 
titled within  the  parish,  in  respect  of  the  vicarage,  except 
as  thereinafter  mentioned.  They  admitted  the  hamlet  of 
Burston  to  be  within  the  parish,  and  that  it  consisted  of 
upwards  of  seven  hundred  acres  of  land.  The  defend- 
ants admitted  their  occupation  of  lands  in  the  hamlet,  and 
their  perception  of  titheable  matters,  but  denied  that  the 
tithes  of  such  matters  or  any  of  them  ought  to  have  been 
paid  to  the  plaintiff,  save  as  thereinafter  mentioned.  The 
defendants  set  forth  the  descriptions  and  quantities  of 
their  respective  farms,  and  the  names  of  the  closes  of  land 
of  which  they  respectively  consisted,  and  which  farms,  as 
the  defendants  alleged,  comprised  the  whole  of  the  ham- 
let of  Burston,  and  were  bounded  by  the  remaining  part 
of  the  parish  of  Aston  Abbotts,  and  by  the  other  parishes 
in  the  answer  mentioned.  The  defendants  then  alleged, 
that  there  was  payable  and  paid,  and  of  right  ought  to  be 
paid,  by  the  occupiers  for  the  time  being  of  the  said  farms 
and  lands  of  the  defendants,  to  the  vicar  of  the  parish  of 
Aston  Abbotts  for  the  time  being,  by  even  equal  half  year- 
ly payments,  at  Lady  Day  and  Michaelmas,  in  every  year, 
or  as  soon  afterwards  as  demanded,  the  yearly  sum  of  37/., 
as  a  modus  or  immemorial  customary  payment  for  and  in 
lieu  and  full  satisfaction  of  all  and  singular  the  tithes  be- 
longing to  the  vicarage  of  the  said  parish,  yearly  arising, 
growing,  renewing,  and  increasing,  in  and  upon  the  said 
farms  and  lands.  That  they  believed  that  the  said  modus 
or  immemorial  customary  payment  covered  the  whole  of 
their  said  farms  and  lands,  and  all  the  vicarial  tithes  of 
such  farms  and  lands. 

Evidence  was  entered  into  on  both  sides. 


V, 
DSNCHFIELD. 
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Exck  Ch.inEq.  The  evidence  on  the  part  of  the  plaintiff  consisted  of 
.  18^8'_/  an  extract  from  the  Nonce  Roll,  15  Edwaad  3,  the  transla- 
Strono  tion  of  which  was  to  the  following  effect: — "  County  of 
Bucks,  Aston  Abbotts. — The  taxation  of  which  is  unknown. 
The  valuation  of  the  ninth  in  the  same  parish,  by  the  pre- 
sentation of  John  Wilgod,  James  Hogg,  Andrew  Clare, 
and  Nicholas  de  Chapel,  31.,  and  no  more;  because  they 
say,  that  one  hundred  acres  of  land  in  the  same  parish 
were  fallow  and  uncultivated,  by  reason  of  the  poverty  of 
the  parishioners,  and  there  are  few  sheep  and  lambs,  and 
that  there  are  no  persons  who  can  be  taxed  to  the  fifteenth. 
And  the  ninth  of  the  same  parish  was  sold  this  year  for 
31.  Valuation  of  the  ninth  31."  The  Ecclesiastical  Survey 
26  Hen.  8,  which,  translated,  was  to  the  following  effect: 
"  Diocese  o(  Lincoln,  county  of  Bucks.  Minesley  Dean- 
ery. Within  the  jurisdiction  of  the  abbot  of  St.  Albans, 
Names  of  the  benefices  lying  and  being  within  the  deanery 
of  Minesley  aforesaid,  within  the  aforesaid  jurisdiction, 
appertaining  to  divers  ecclesiastical  persons  below  specifi- 
ed, to  wit : 

£    s.  d. 
Robert  Hawys,  vicar  of  Abbotts  Aston,  which  is 

worth,  one  year  with  another 10     00 

An  annual  pension,  paid  to  the  cook 

of  St.  Albans,  by  the  year 2    0  0 

An  annual  pension  paid  to  the  rector  of 

Hardewyk,  by  the  year 0  16  0 

An  annual  pension  paid  to  the  rector 

of  Wyngrove,  by  the  year 0    2  0 

In  money  paid  to  the  abbot  of  St.  AU 

ban's,  for  procurations  and  synodals, 

by  the  year    ....  * 0  14  4 

3  12  4 

And  so  it  is  worth  clear  by  the  year 6     7  8 

Thereof  for  the  tenth  part  due  to  the  Lord  the 

King 0  12  9i 
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The  Ministers'  Account,  33  Hen.  8,  of  the  possessions  of  £«*• Ch-  inEv- 
the  late  Monastery  of  St.  Albans,  by  which  he  accounted  *  '  ^ 

"  for  10/.  2s.  5d.  for  the  rents  of  assize  of  the  free  and  cus-  Sjrong 
tomary  tenants  of  Burs  ton;  and  61. 6s.  8d.  for  the  farm  of  the  dENCh"Pield. 
site  of  the  manor  of  Burston;  with  the  houses  in  the  same, 
the  edifices,  arable  lands,  meadows,  feedings,  and  pastures, 
commons,  ways,  paths,  with  free  entry  and  exit  to  the 
premises  belonging  and  appertaining,  with  all  other  things 
as  William  Skipwithe  lately  had  and  held  the  same," 

An  bid  book  found  in  the  parish  chest,  being  the  regis- 
try-book of  marriages,  christenings,  and  burials,  in  the 
parish  of  Aston  Abbotts,  from  the  20th  June,  1559,  the 
earlier  entries,  apparently  copied  from  a  former  book,  have 
this  passage  prefixed  to  them :  "which  are  extant  to  be  found 
in  our  old  church  book."  On  the  inside  of  the  parchment 
cover  of  this  book,  was  written  in  ancient  hand-writing : — 

"  Payed  out  of  the  manor  of  Burston  in  Mr. 
Whiltaker's  tyme. 

Imprimis 6  13  4 

Item,  seven  beasts'  pasture  in  Windmill  Field. 

Item,  three  pieces  of  meadow,  in  Buckfield  meadow. 

Item,  nine  acres  and  a  roode  of  arable  in  Rowsham  Field. 

Item,  for  the  shepherd's  service,  5s. 

Item,  the  tithe  in  kind  of  Duncombe's  Field." 

No  evidence,  either  parol  or  otherwise,  was  given  by  the 
plaintiff,  with  respect  to  the  render  of  tithes.  The  de- 
fendants examined  several  antient  witnesses,  whose  testi- 
mony went  to  prove  the  descriptions  and  boundaries  of  the 
lands  of  the  defendants,  and  the  antiquity  of  such  boun- 
daries, and  that  the  lands  of  the  defendants  comprised  the 
whole  of  the  hamlet  of  Burston,  and  that  no  tithes  in  kind 
had  been  paid  for  those  lands,  for  at  least  thirty  or  forty 
years  past.  The  defendants  also  examined  one  Joseph 
Elliott,  who  proved  the  payment  of  the  37/.  a-year  as  a 
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Exch.  ck.  in  Eq.  composition  or  customary  payment  in  lieu  of  the  tithes  be- 
longing to  the  vicarage,  arising  on  the  lands  of  the  defend- 


ants, and  that  the  same  was  payable  half-yearly,  at  Lady- 
Denchfield.  day  and  Michaelmas.  This  witness  also  deposed  to  hav- 
ing received,  on  behalf  of  the  vicar  for  the  time  being,  from 
about  eighteen  years  ago,  until  Michaelmas,  1823,  the  37i 
in  respect  of  the  lands  of  the  defendants,  and  that  he  col- 
lected and  received  the  same  in  the  proportions  stated  by 
him  (being  the  same  proportions  as  were  stated  in  the  an- 
swer). The  same  witness,  and  his  brother  Thomas  El- 
liott, also  deposed  to  the  same  sum  of  37/.  having  been  re- 
ceived by  their  father,  for  the  use  of  the  vicar  for  the  time 
being,  for  several  years  prior  to  the  time  when  Joseph  El- 
liott began  to  receive  the  same. 

The  only  documentary  evidence  on  the  part  of  the  de- 
fendants was  a  terrier,  dated  14th  June,  1810,  containing 
(inter  alia)  the  following  passage : — "  Item,  a  composition 
of  37/.  paid  out  of  the  estates  situated  at  a  hamlet  called 
Burston,  in  this  parish,  and  1*.  6d.  paid  out  of  a  close, 
belonging  to  one  Catherine  Hitchcock"  This  terrier  was 
signed,  "  Thomas  Dixon,  minister;  George  Elliott,  John 
Denchfield,  churchwardens;  and  by  five  other  inhabitants 
of  the  parish.     No  tithes  were  specified  in  this  terrier. 

Mr.  H.  Martin,  and  Mr.  R.  Thompson,  for  the  plain- 
tiff.— The  plaintiff  is  certainly  unable  to  prove  the  pay- 
ment of  tithes  in  kintl,  and  there  is,  unquestionably,  evi- 
dence on  the  part  of  the  defendants,  of  the  payment  for 
thirty  years  and  upwards  of  the  37/.  for  vicarial  tithes. 
It  is,  however,  clear,  having  reference  to  the  value  of  the 
whole  property,  as  shewn  by  the  Nonce  Roll,  and  Ministers' 
account,  and  to  the  value  of  the  vicarage,  according  to  the 
Ecclesiastical  Survey,  that  the  payment  could  not  have  had 
any  legal  origin,  but  was  a  temporary  composition  in  mo- 
dern times.  The  parish  book  clearly  contradicts  the  ex- 
istence of  this  payment,  and  shews  that  the  vicar  had  then 
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only  6/.  13s.  4rf.  and  that  he  had  seven-beast  gates,  in  Exch.Ch.iuEq. 
Windmill  field,  now  in  the  occupation  of  the  defendant  * 

Lines,  three  pieces  of  meadow  in  Brickfield   meadow,       Strong 
now  in  the  possession  of  the  defendant  Lueas;  and  that    DBMCHpiELr. 
he  was  entitled  to  tithe  in  kind  of  Duncombe's  field,  now 
in  the  occupation  of  the  defendant  Denchfield  (a).    The 
payment  is  so  large,  that  the  Court  cannot  in  this  case 
even  direct  an  issue. 

Mr.  Boteler,  and  Mr.  Purvis,  for  the  defendants — Not 
only  does  the  evidence  of  the  defendants,  but  also  that 
produced  by  the  plaintiff,  contradict  his  right  to  tithes. 
The  parish  book  clearly  proves  that  a  modus  then  subsist- 
ed, except  perhaps  as  to  Duncombe's  field.  Whether, 
therefore,  the  defendants  have  or  have  not  established  the 
modus  set  up  by  them,  the  plaintiff  has  himself  clearly 
proved  the  existence  of  a  modus ;  and  proving  a  modus,  he 
cannot  have  a  decree  for  tithes.  Scott  v.  Fenwick  (6).  The 
plaintiff  has  not,  by  endowment,  or  otherwise,  shewn  to 
what  tithes  he  is  entitled ;  and,  in  the  absence  of  such  proof, 
the  Court  cannot  make  any  decree  for  him.  Carte  v.  Ball(c), 
Austen  v.  Pigot(d),  Beater.  tVeb(e)9  Jackson  v.  Wood- 
rpffe  (f)3  Miller  v.  Jackson  (g).  The  plaintiff  can  only 
succeed  secundum  allegata  et  probata.  He  has  not  proved 
any  endowment;  the  Ecclesiastical  Survey  does  not  refer  to 
any  endowment ;  and  the  Ministers'  account  does  not  shew 
that  there  was  any  endowment,  but  only  that  the  manor  of 
Burston  belonged  to  the  Monastery  of  St.  Albans.    The 

(«)  The  evidence  on  the  part  of  this  case  in  Atkins, 

the  defendants  shewed  these  lands  (d)  Cro.  Eliz.  736;  Moor,  911 ; 

to  be  respectively  occupied  by  them.  1  Eagle  &  Y.  151. 

(b)  4  Wood,  181;  3  Eagle  &Y.  (e)  Cro.  Eliz.  819,  Dy.  in  M. 
1318 ;  Gwill.  1250.  171 ;  Noy,  44 ;  1  Eagle  &  Y.  153. 

(c)  3   Atk.  496;    1    Ves.  3;    2  (/)  3  Eagle  &  Y.  1302;4Woo^, 
Eagle  &  Y.  103.    See  the  note  2  181. 

Eagle  &  Y.  103,  with  respect  to  an  (jg)  1  Y.  &  J.  65. 

alleged  inaccuracy  in  the  report  of 
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E*ck.  Ch.inEq.  first  item  in  the  parish  book  would  appear  to  have  been  a 
v     *     *  ^     pension  to  the  vicar,  none  of  the  other  items  shew  any  en- 
Stroxo        dowment,  and  the  last  item  is  the  only  one  which  has  any 
Dznchfibld.    reference  to  the  render  of  tithes  in  kind.     The  largeness 
of  the  modus,  as  compared  with  the  value  of  the  living, 
according  to  the  antient  documents,  is  not  conclusive  evi- 
dence of  rankness,  but  will  induce  the  Court  to  direct  an 
issue.     Ashby  v.  Power  (a). 

Mr.  H.  Martin,  in  reply. — It  is  admitted  that  the  parish 
was  inclosed  a  great  many  years  back,  and  an  allotment 
made  in  lieu  of  tithes,  but  which  did  not  extend  to  the 
hamlet  in  question  (6).  The  modus  alleged  by  the  defend- 
ants being  a  district  modus,  the  perception  of  tithes 
throughout  the  rest  of  the  parish,  even  if  there  had  been 
such,  but  which  there  has  not,  in  consequence  of  the  inclo- 
sure,  would  not  be  evidence  with  respect  to  this  district. 
The  defendants  admit  the  plaintiff  to  be  vicar,  but  meet 
his  demand  for  tithes  by  this  payment,  which  they  allege 
to  be  a  modus  in  lieu  of  all  tithes  belonging  to  the  vicar- 
age. The  evidence  of  the  defendants  proves  that  no  tithes 
have  been  paid  for  their  lands  to  the  rector  or  any  other 
person ;  and  consequently,  if  the  payment  set  up  fails,  the 
vicar  is  entitled  to  all  the  tithes  of  the  hamlet,  which  that 
payment  is  alleged  to  cover.  The  defendants  have  not 
proved  this  to  be  a  modus,  they  have  only  proved  the  pay- 
ment of  it  for,  at  most,  fifty  years.  This,  if  it  stood  alone 
uncontradicted,  would  perhaps  incline  the  Court  to  direct 
an  issue,  but  it  is  opposed  by  the  documentary  evidence. 
A  modus,  to  be  good,  must  be  invariable  and  have  existed 
from  time  immemorial.  The  documents  shew  a  time  when 
this  payment  did  not  exist,  but  when  the  vicar  received 
another  sum,  and  had  other  rights  in  the  hamlet.     The 


(a)  3  Eagle  &  Y.  1308,  4  Wood,  (/>)  This  was  admitted  by  the  an- 

195.  svver. 
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antient   documents  also    shew  that  so  large  a  payment  Exch.tii.inEq. 
could  not  have  existed  before  the  time  of  legal  memory,  ^ 

the  whole  value  of  the  parish,  according  to  the  Nonce  Strong 
Roll,  being  less  than  the  sum  now  pleaded.  In  Ashby  v.  denchfield. 
Power  (a),  and  Jee  v.  Hockley  (J),  there  was  a  great 
body  of  evidence  to  shew  that  some  customary  payment 
had  prevailed,  which  threw  a  reasonable  doubt  on  the 
mind  of  the  Court.  The  terrier  produced  is  signed  by 
the  defendant  Denchfield  himself,  and  he  does  not  venture 
to  call  the  payment  a  modus,  but  only  a  composition.  In 
Carte  v.  Ball,  the  bill  was  filed  by  the  administrator  of 
the  vicar,  and  it  was  in  evidence  that  the  deceased  vicar 
had  never  received  or  demanded  any  tithe  for  the  land  in 
question;  there  was  also  evidence,  that  the  sum  set  up 
had  been  paid  »to  former  vicars,  and  that  the  deceased 
vicar  had  been  the  incumbent  for  fifteen  years,  without 
having  demanded  the  tithes.  In  that  case,  also,  the  rector 
was  made  a  defendant,  and  did  not  disclaim  his  right  to 
the  tithes.  The  rector  is  not  made  a  party  to  this  suit, 
the  evidence  of  the  defendants  shewing  that  he  has  no  in- 
terest. In  former  times,  the  modus  now  set  up  would 
have  at  once  been  considered  grossly  rank. 

The  case  stood  over  for  judgment. 

The  Lord  Chief  Baron.— The  parol  evidence  is  not  Nov.  18M. 
in  this  case  voluminous:  but  going  back  forty  or  fifty  years, 
and  being  all  on  one  side,  that  is,  for  the  defendants,  and 
shewing  the  actual  payment  of  the  modus  pleaded,  and 
the  non-render  of  any  tithes  in  kind ;  coming  from  persons 
competent  to  speak  to  these  facts,  and  respecting  whose 
credit  no  doubt  can  be  entertained,  it  is  sufficient  for  its 
purpose,  although  there  is  not  any  of  the  usual  evidence 


(o)3  Eagle  &  Younge,  1308;  4  (6)  4  Price,  87;    3   Eagle  & 

Wood,  195.  Younge,  81 6. 
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£cria»£f.  of  repatatfrici.  I  aisome,  therefore,  the  modus  to  be  esta- 
„  bushed  by  the  parol  testimony,  as  far  as  that  species  of  tes- 
&Tfcjt»*ft  tmoay  need  go.  la  opposition  to  it  two  circumstances  are 
relied  on-  One,  that  the  modus  as  laid  is  contradicted  by 
some  written  testnony.  The  other,  that  its  modern  origin 
is  established,  and  its  antiquity  disproTed  by  its  rankness. 
The  written  testimony  referred  to  as  contradicting  the 
modus,  are  the  Sotue  RoD,  the  Ecclesiastical  Surrey,  the 
Ministers*  account,  and  extracts  from  old  books  out  of  the 
parish  chest.  As  I  intend  that  this  question  should  go  be- 
fore another  tribunal,  and  ns  I  wish  it  to  go  there  without 
prejudice,  I  shall  say  little  more  on  these  documents,  than 
that  I  do  not  think  they  conclude  the  question.  If  I  thought 
so,  I  should  be  bound  to  decide  it,  without  giving  the  parties 
further  trouble,  or  engaging  them  in  further  expense. 
The  Nome  RoD  does  not  relate  to  all  the  tithes  now  in 
dispute.  The  credit  due  to  the  Ecclesiastical  Survey  is 
disputed.  The  Ministers*  account,  relating  only  to  what 
had  become  vested  in  the  crown,  does  not  apply,  except  by 
argument  and  inference,  to  the  vicarial  emoluments  which 
remained  unimpaired.  The  effect  of  the  old  entries  in  the 
parish  book,  and  of  the  terrier  of  1810,  is  very  uncertain. 

The  doubt  which  I  have  principally  entertained  in  the 
cause,  has  turned  upon  the  apparent  rankness  of  the  modus. 
It  is  certainly  a  very  large  render.  I  have  considered 
whether  it  does  not  fall  within  the  spirit  of  the  opinion, 
said  to  have  been  expressed  by  Lord  Hardwictc  in  a  case 
of  Moore  v.  Bedford  (a),  in  the  year  17/K),  in  which  he  is 
represented  to  have  said,  that,  where  the  real  value  of  the 
tithes  was  60/.  per  annum,  and  the  modus  pleaded  30/., 
he  should  be  ashamed  to  send  it  to  a  Jury,  but  would 
over-rule  it  himself.  Neither  party  has  thought  proper  to 
furnish  me  with  data  for  making  this  comparison.     For 

(a^  Cited  in  Pi/kc  v.  Dotvlivg,  2  Bl.  Rep.  1257;  2  Eagle  &  Younge,  347. 
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though  I  know  that  the  modus  is  311.  per  annum,  there  is  Exch.Ch.inEq. 
not  the  least  evidence  on  either  side  as  to  the  real  value  of    v  *  ^ 

the  tithes  in  dispute.     However,  there  appear  to  have  been       Strong 
many  instances  where  the  customary  payment  relied  upon    bxhchfield. 
was  as  liable  to  the  objection  of  rankness  as  in  this  instance, 
in  which  either  the  modus  was  established  without  trial, 
or  a  trial  directed,  and  that  by  Judges  of  great  authority. 
In  the  case  of  O1 Conner  v,  Cooke  (a),  before  Lord  Eldon, 
an  issue  was  directed  on  a  modus  of  1*.  an  acre,  after  great 
consideration,  and  the  modus  was  finally  established.     I 
agree  that  the  case  I  cite  was  rather  less  exposed  to  the 
charge  of  being  rank  than  the  present,  because  that  mo- 
dus covered  all  tithes,  and  the  present,  which  amounts  to 
somewhat  more  than  1*.  an  acre,  does  not  cover  the  tithe 
of  grain.     At  least,  so  I  conjecture.     But  there  are  other 
cases  which  come  fully  up  to  this.     In  the  case  of  Pole 
v.    Gardner  (6),  a  modus  of  \2d.   an  acre  for  the  hay 
alone  of  low  meadows  was  established  by  the  House  of 
Lords  without  a  trial.    In  the  case  of  Hatcher  v.  Ridley  (c), 
12d.  an  acre  for  the  tithe  of  sheep  and  cattle  depastur- 
ed, and  for  tithe  hay  of  marsh  meadows  was  established. 
In  Chapman  v.  Smith  (d)9  Lord  Hardwicke  directed  an 
issue  to  try  a  modus  of  9tf,  an  acre  for  all  the  tithes  of 
marsh  land,  except  corn,  grain,  flax,  hemp,   and  hops. 
It  appears  to  me,  that,  in  those  instances,  the  objection  of 
rankness  was  quite  as  strong  against  the  modus,  and  in 
some  of  them  stronger,  than  in  the  present  instance.    In 
this  case,  it  amounts   to   about  1*.    lid.   an  acre,  and 
covers  the  tithe  of  hay,  grass,  clover,  and  all  artificial 
grasses,  wool,  lambs,  calves,  milk,  foals,  pigs,  agistment, 
poultry,  eggs,  wax,   and  honey,  garden-stuff  and  fruit. 

(a)  6  Ves.  665;  8  Ves.  535;  2  (c)  1  Wood,  149;    1    Eagle  & 

Eagle  &  Younge,  408.  Younge,  506. 

(6)  1  Bro.  P.  C.  214;  1  Eagle  (tl)  2  Ves.  Sen.  506;  2  Eagle  & 

&  Younge,  675.  Younge,  141. 


604 


CASES  IN   THE  EXCHEQUER, 


fire*.  Ck.  in  Eq.  These  authorities  prove  that  1  shall  follow  the  example 
'  *     of  former  Judges,  if  in  this  case  I  direct  an  issue  to  try 
Strong        the  validity  of  this  modus. 

Dekchfield.        I  am*  *n  some  measure,  embarrassed  as  to  the  terms  in 
which  the  issue  should  be  directed.     The  defendants  have 
purposely  abstained  from  relying  on  it,  as  to  any  specific 
tithes.     This  is  done  lest  they  should  be  considered  as 
admitting  that,  if  they  did  not   establish  their  modus, 
the  plaintiff  was  entitled,  as  of  course,  to  a  decree  for  the 
tithes  to  which  they  had  pleaded.    They  are  desirous  of  put- 
ting him  upon  the  proof  of  the  particular  species  of  tithes 
to  which  he  is  entitled.     With  this  view,  they  have  pleaded 
their  modus  as  a  payment  in  satisfaction  of  the  vicarial 
tithes,  and,  in  another  place,  in  satisfaction  of  the  tithes  to 
which  the  plaintiff  is  entitled,  without  telling  us  anywhere 
what  these  are.    They  take  this  course  for  the  sake  of  the 
argument,  that,  as  the  vicar  can  neither  produce  an  endow- 
ment, nor  shew  the  actual  render  of  any  tithes,  therefore, 
even  if  their  modus  should  fail,  he  could  have  no  decree. 
The  principles  on  which  this  argument  is  founded,  are 
universally  allowed.     A  vicar  can  claim  by  the  production 
of  an  endowment  only,  or  by  some  usage  from  whence  the 
original  endowment  is  to  be  presumed.     The  usage  com- 
monly employed  to  raise  this  presumption,  is,  the  actual 
perception  of  the  tithes.     But  it  would  follow  from  the 
same  principle,  that,  where  the  circumstances  do  not  af- 
ford this  ground  for  the  presumption,  others  may  be  re- 
sorted to,  which  in  good  sense  would  warrant  it.     If  it  were 
necessary  for  me  in  this  place,  and  at  this  moment,  to  point 
out  what  these  circumstances  are  in  this  case,  and  what 
tithes  I  should  presume  the  endowment  to  have  conferred 
upon  the  vicar,  I  should  be  able  to  do  so  without  hesita- 
tion.   I  will  not  do  it,  because  it  would  in  some  degree  be 
anticipating  that  which  I  wish  to  have   ascertained   by 
another  forum. 
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I  will  content  myself  at  present  with  directing  an  issue  Exch.Ch.inEq. 

1828. 


to  try  the  validity  of  the  modus  relied  upon,  and  refer  it 
to  the  Master  to  settle  the  terms  of  that  issue.  If  that 
issue  should  be  found  against  the  defendants  in  equity, 
and  that  finding  should  stand,  it  will  not,  I  think,  be  dif- 
ficult, after  some  preliminary  inquiry,  to  ascertain  the 
tithes  to  an  account  of  which  the  plaintiff  is  entitled;  or, 
if  necessary,  that  may  be  ascertained  by  another  issue, 
directed  either  now  or  hereafter. 


Strono 

V. 

Denchfield. 


Caroline  Colmore,  Spinster,  and  Frind  Creooe,  Esq. 
Plaintiffs; — Thomas  Tyndall,  and  James  Rawlins, 
Defendants. 


1827. 
Nov.  13*A. 


XlY  indentures  of  lease  and  release,  dated  respectively 
the  1st  and  2nd  March,  1787,  the  release  made  between 


1828. 
June  \9th. 
Nov.  25th. 

Under  a  settle- 
ment and  reco- 
very, lands 

Charles  Colmore,  of  Birmingham,  in  the  county  of  War-  **re  limited  to 

wtckf  Esquire,  the  deceased  father  of  the  plaintiff  Caro-  life,  and  after  his 

line  Colmore,  of  the  first  part;  Lionel  Colmore ,  Esquire,  of  u^of  &°and 

the  second  part ;  George  Hodgson,  Esquire,  of  the  third  h*8  heirs,  during 

part;  Edward  Bowman,  Esquire,  of  the  fourth  part;  Ho-  support  contin- 

race  St.  Paul,  Esquire,  of  the  fifth  part;  Sylvester  Doug-  den;  Remain- 

las,  Esquire,   of  the  sixth  part;    the  Reverend  Newton  Jc0^ hJJ? 

Ogle,  and  Henry  Pent  on,  Esquire,  of  the  seventh  part;  Remainder  to 

the  same  B.  and 

and  the  Right  Honourable  Francis  Seymour   Conway  his  heirs,  during 
Lord  Beauchamp,  and  Henry  Seymour  Conway,  Esquire,  support  contin-° 

gent  remain- 
ders; Remainder  to  the  first  and  other  eons  of  C.  In  tail  male;  Remainder  to  the  use  of  D.  for  life, 
and  if  she  should  marry,  and  her  husband  should  survive  ber,  to  her  husband  for  his  life,  and 
after  the  determination  of  those  estates,  to  the  said  B.  and  his  heirs  (without  saying,  during  the 
life  of /).)>  to  support  and  preserve  contingent  remainders  \  Remainder  to  the  first  and  other  sons 
of  D.9  in  tail;  Remainder  to  the  use  of  E.  for  her  life,  and  if  she  should  marry,  and  her  husband 
afurald  survive  her,  to  her  husband,  for  his  life,  and  after  the  determination  of  those  estates,  to  the 
said  B.  and  his  heirs  (without  saying,  during  the  life  of  £.),  to  support  contingent  remainders; 
Remainder  to  the  first  and  other  sons  of  E.  in  tail  male:  Held,  that  under  the  limitation  to  B.  and 
his  heirs,  after  the  limitations  of  estates  for  life  to  D.  and  E.f  the  trustee  took  the  fee,  and  that  E. 
took  only  an  equitable  estate. 

It  is  not  a  sufficient  ground  for  restricting  an  estate  limited  in  a  deed  to  a  trustee  and  his  heirs, 
to  an  estate  for  life,  that  the  estate  given  to  the  trustee  seems  to  be  larger  than  was  essential  to  its 
purpose,  or  that  the  limitation  has  been  unnecessarily  repeated. 
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Exch.Ch.inEq.  of  the  eighth  part;  divers  manors,  messuages,  lands,  here- 
*  „     ditaments,  and  tenements,  were  conveyed  and  limited  to 
Colmore       the  use  of  the  said  Charles  Colmore,  during  the  term  of 
Tyndall.      h*8  natural  life,  without  impeachment  of  or  for  any  man- 
ner of  waste;  and  from  and  after  the  determination  of  that 
estate  by  forfeiture  or  otherwise,  to  the  use  of  the  said 
George  Hodgson  and  his  heirs,  during  the  life  of  the  scud 
Charles  Colmore ',  upon  trust  to  support  and  preserve  the 
contingent  uses  and  estates  thereinafter  limited  from  being 
defeated  or  destroyed ;  but  nevertheless  to  permit  and  suf- 
fer the  said  Charles  Colmore  and  his  assigns  to  receive 
and  take  the  rents,  issues,  and  profits  of  the  said  heredita- 
ments and  premises,  to  and  for  his  and  their  own  use  and 
benefit,  during  his  life.     And  from  and  after  the  decease 
'  of  the  said  Charles  Colmore  (subject  to  certain  annuities 
and  terms  of  years  for  securing  the  same,  since  determined, 
and  to  certain  trusts,  which  in  the  events  which  happen- 
ed did  not  take  effect);  To  the  use  of  the  said  Lionel 
Colmore  and  his  assigns,  for  and  during  the  term  of  his 
natural  life,  without  impeachment  of  or  for  any  manner  of 
waste;  and  from  and  after  the  determination  of  that  estate, 
by  forfeiture   or  otherwise,  in  the  life-time  of  the  said 
Lionel  Colmoref  To  the  use  of  the  said  George  Hodgson 
and  his  heirs,  during  the  life  of  the  said  Lionel  Colmore, 
upon  trust  to  support  and  preserve  the  contingent  uses 
thereinafter  limited  from  being  defeated  or  destroyed;  but 
nevertheless,  to  permit  and  suffer  the  said  Lionel  Col- 
more and  his  assigns  to  receive  and  take  the  rents,  issues, 
and  profits  of  the  said  hereditaments  and  premises,  to  and 
for  his  and  their  own  use  and  benefit  during  the  term  of 
his  life;  and  from  and  after  the  decease  of  the  said  Lionel 
Colmore,  to  the  use  of  the  said  Newton  Ogle,  and  Henry 
Penton,  their  executors,  administrators,  and  assigns,  for 
the  term  of  two  thousand  years,  upon  certain  trusts  there- 
in mentioned,  but  which  term  in  the  events  which  hap- 
pened did  not  take  effect.     Remainder  to  the  first  and 
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other  sons  of  the  said  Lionel  Colmore,  in  tail  male.     Re-  E*ch- ch-  •*  &%- 

1 82S 

mainber  to  the  use  of  the  said  Francis  Lord  Viscount     ^-^Js 
Beau  champ  y  and  Henry  Seymour  Conway,  their  executors,       Colmore 
administrators,  and  assigns,  for  the  term  of  three  thou-      Tyndall. 
sand  years,  but  which  term  did  not  take  effect.     Remain- 
der to  the  use  of  Marianne  Colmore,  the  eldest  daugh- 
ter of  the  said  Charles  Colmore,  for  and  during  the  term 
of  her  natural  life,  without  impeachment  of  or  for  any 
manner  of  waste;  and  after  her  decease,  in  case  she  should 
happen  to  marry,  and  her  husband  should  survive  her, 
then  to  the  use  of  such  surviving  husband  and  his  assigns, 
during  the  term  of  his  natural  life,  without  impeachment 
of  or  for  any  manner  of  waste.     And  from  and  immedi- 
ately after  the  determination  of  both  those  estates,  by 
forfeiture  or  otherwise,  to  the  use  of  the  said  George 
Hodgson  and  his  heirs,  Upon  trust  to  support  and  pre- 
serve the  contingent  uses  and  estates  thereinafter  limited 
from  being  defeated  or  destroyed;  but  nevertheless,  to 
permit  and  suffer  the  said  Marianne  Colmore  and  her  as- 
signs, during  her  life,  and,  after  her  decease,  such  husband 
as  she  should  marry,  in  case  he  should  happen  to  survive 
her,  and  his  assigns,  during  his  life,  to  have,  receive,  and 
take  the  rents,  issues,  and  profits  thereof,  to  and  for  her, 
his,  and  their  own  use  and  benefit.    Remainder  to  the 
use  of  the  first  and  other  sons  of  the  said  Marianne  Col- 
more, in  tail  male.     Remainder  to  the  use  of  the  plain- 
tiff, Caroline  Colmore,  the  youngest  daughter  of  the  said 
Charles  Colmore,  for  and  during  the  term  of  her  natural 
life,  without  impeachment  of  or  for  any  manner  of  waste, 
and  from  and  immediately  after  the  determination  of  both 
those  estates,  by  forfeiture  or  otherwise,  to  the  use  of 
the  said  George  Hodgson  and  his  heirs,  Upon  trust  to 
support  and  preserve  the  contingent  uses  and  estates  there- 
inafter limited  from  being  defeated  or  destroyed ;  but  ne- 
vertheless to  permit  and  suffer  the  said  Caroline  Colmore 
and  her  assigns,  during  her  life,  and,  after  her  decease, 

s  s  2 
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Exck.  Ch.inEq.  such  husband  as  she  should  marry,  in  case  he  should  hap- 
*.^     pen  to  survive  her,  and  his  assigns,  during  his  life,  to  have, 
Colmore       receive,  and  take  the  rents,  issues,  and  profits  thereof  to 
Ttndall.      an<l  for  his  and  their  own  use  and  benefit.     And  from  and 
after  the  decease  of  the  survivor  of  them,  the  said  Caro- 
line Colmore,  and  such  husband  as  she  should  happen  to 
marry,  to  the  use  of  the  first  and  other  sons  of  the  said 
Caroline  Colmore,  in  tail  male,  Remainder  to  the  use 
of  the  said  diaries  Colmore,  his  heirs  and  assigns,  for 
ever, 

Charles  Colmore,  the  settlor,  died;  Lionel  Colmore  died 
without  issue,  and  Marianne  Colmore  died  without  having 
been  married.  And  thereupon,  the  plaintiff,  Caroline 
Colmore,  became  entitled,  subject  only  to  the  contingent 
estates  and  interests  limited  by  the  settlement  to  any  hus- 
band with  whom  she  might  marry,  and  who  should  sur- 
vive, and  to  her  first  and  other  sons,  to  the  absolute  fee  in 
the  said  manors  and  estates. 

By  indentures  of  lease  and  release,  dated  respectively 
the  30th  November,  and  1st  December,  1826,  the  release 
made  between  the  plaintiff,  Caroline  Colmore,  of  the  one 
part,  and  the  plaintiff,  Frind  Cregoe,  of  the  other  part, 
divers  messuages,  lands,  and  hereditaments,  being  part  of 
those  comprised  in  the  settlement,  were  conveyed  and 
limited,  subject  to  the  contingent  estates  limited  to  any 
surviving  husband,  and  to  any  issue  male  of  the  plaintiff, 
Caroline  Colmore,  unto  and  to  the  use  of  the  plaintiff,  Frind 
Cregoe,  his  heirs  and  assigns,  for  ever,  upon  certain  trusts 
for  sale.  By  articles  of  agreement,  dated  the  28th  day  of 
February,  1827,  and  made  between  the  plaintiffs  of  the 
one  part,  and  the  defendants  of  the  other  part,  the  plain- 
tiffs agreed  to  sell,  and  the  defendants  agreed  to  purchase, 
for  the  sum  of  2,600/.,  a  piece  or  parcel  of  land  therein  de- 
scribed, part  of  the  estates  comprised  in  the  above  men- 
tioned indenture,  and  all  and  every  the  rights,  members, 
and  appurtenances,  to  the  same  premises  belonging ;  sub- 
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ject  nevertheless  and  without  prejudice  to  the  limitations  Bxch.ch.%nEq. 
contained  in  the  said  indenture  of  release  and  settlement  of    v  18^8,  ^ 
the  2nd  day  of  March,  1787,  to  or  in  favour  of  the  surviv-      Colore 
ing  husband  (if  any)  of  the  plaintiff,  Caroline  Colmore,      tin^l*. 
then  in  the  sixtieth  year  of  her  age,  and  to  her  first  and 
other  sons  in  tail  male,  and  to  the  several  limitations  to 
trustees  to  support  such  contingent  remainders. 

The  defendants,  Tyndall,  and  Rawlins,  though  satis- 
fied with  the  tide  to  the  property  purchased  by  them,  in- 
sisted that  the  legal  fee  in  the  hereditaments  was  under 
and  by  virtue  of  the  limitations  contained  in  the  inden- 
ture of  the  2nd  March,  1787,  vested  in  George  Hodgson, 
and  that  he  was  therefore  a  necessary  party  to  the  con- 
veyance. Whilst,  on  the  part  pf  the  plaintiff,  it  was  con- 
tended, that  the  estate  limited  to  George.  Hodgson  and 
his  heirs,  was  an  estate  limited  merely  for  the  purpose  of 
preserving  contingent  remainders,  and  would  determine 
upon  the  death  of  the  plaintiff*,  Caroline  Colmore,  in  case 
she  should  die  unmarried ;  or,  in  case  she  should  marry, 
and  should  leave  any  husband  surviving  her,  would  deter- 
mine on  the  decease  of  such  surviving  husband:  and,  there- 
fore, having  relation  to  the  terms  of  the  contract,  George 
Hodgson  was  not  a  necessary  party  to  the  conveyance. 

The  bill  was  filed  for  a  specific  performance ;  and,  by  the 
bill  and  answer,  the  single  point  above  adverted  to  was 
raised. 

Mr.  Preston,  and  Mr,  Hayter,  for  the  plaintiffs. — The 
intention  of  the  parties  must  prevail;  which  was,  undoubt- 
edly, that  George  Hodgson  should  take  only  an  estate 
for  the  life  of  Caroline  Colmore;  and,  in  the  event  of  her 
leaving  any  husband,  for  the  life  of  that  husband.  There  is 
no  rule  of  law  which  requires,  that  an  estate  to  a  man  and 
his  heirs,  limited  by  one  clause,  may  not  be  cut  down  or 
restricted  by  another  clause.  There  are  four  different 
limitations  to  the  same  trustee.     In  the  two  first  instances, 


+ 
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Exeh.  Ck.  in  Eq.  the  estate  limited  is  expressly  an  estate  pur  autre  vie;  but, 
v—^—L'  in  the  third  and  fourth  cases,  the  limitation  is  not  ex- 
Colmobi  pressly  confined  to  an  estate  for  life.  If  the  limitation  in 
Ttndall.  tne  ^ird  instance  passed  the  fee,  the  subsequent  limitation 
of  the  fee  in  the  fourth  instance  was  nugatory  and  absurd. 
In  Perkins  (a)  it  is  laid  down,  that,  "  if  land  be  given  by  deed 
to  Reginald  and  AT.  his  wife,  and  their  heirs,  and  to  the  other 
heirs  of  the  said  Reginald,  if  the  said  heirs  of  the  said  Re- 
ginald and  K.  shall  die  without  heirs  of  their  bodies,  this  is 
a  good  estate  tail ;  and  the  reason  why  these  words  in  the  case 
of  a  deed  are  effectual,  is,  because  they  are  not  repugnant  to 
the  premises,  for  their  heirs  are  not  excluded  to  have  the 
land  by  these  words;  but  it  is  by  them  declared  what 
manner  of  heirs  shall  have  this  land,  and  so  they  may 
stand  together."  Thus,  though,  by  the  express  language 
of  the  first  clause,  they  would  have  taken  an  estate  in  fee, 
yet  it  is  cut  down  by  the  subsequent  clause  to  an  estate 
tail.  In  Thurman  v.  Cooper  (6),  lands  were  given  to  a  man 
and  woman  (who  afterwards  inter-married),  and  to  their 
heirs  and  assigns:  habendum  to  them  and  the  heirs  of 
their  two  bodies  engendered;  remainder  to  them,  and 
the  survivor  of  them;  with  warranty  to  them,  their  heirs 
and  assigns  for  ever.  The  question  was,  what  estate 
this  should  be,  whether  an  estate  tail,  or  a  fee  simple,  or 
a  fee  tail  with  a  fee  simple  expectant.  And  it  was  said, 
that  this  should  be  an  estate  tail  only ;  for  the  habendum 
qualifies  the  general  words  precedent.  But  it  was  an- 
swered and  resolved  by  the  whole  Court,  that  this  was  a 
fee  tail,  with  a  fee  simple  expectant.  That  also  was  the 
case  of  a  deed.  In  Pilsworth  v.  Pyet  (c),  a  lease  was  made 
by  a  prebendary,  under  the  enabling  statutes,  to  Pyet  and 
his  heirs,  habendum  to  him  and  his  heirs  for  three  lives, 
and  a  letter  of  attorney  was  executed,  to  deliver  seisin  to 


(«)  Chap.  2,  s.  169,  p.  75.  Co.  Lit.  21  b. 

(b)  Poph.  1 38.  Cro.  Jac.  476.  (r)  Sir  T.  Jones,  4. 


V. 

Tyndall. 
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Pyet,  his  heirs,  executors,  er  assigns.    It  was  argued,  that  E*ck.  Ch.  m  Eq. 
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the  lease  was  void  against  the  successor,  the  grant  being  *  v 

of  an  express  fee  simple ;  and  that  the  habendum  did  not  colmore 
abridge  that  estate  into  an  estate  for  lives ;  the  letter  of 
attorney  also  being  uncertain  as  to  the  estate  of  which 
livery  should  be  given.  Perkins,  and  the  case  of  Thur- 
man  v.  Cooper,  were,  among  other  cases,  referred  to; 
and  by  the  whole  Court  it  was  decided,  that  the  lease  was 
good  against  the  successor ;  that  the  habendum  explain- 
ed the  grant ;  and  there  was  no  repugnancy,  for  that  the 
lessee  and  his  heirs  should  take  according  to  the  grant,  but 
only  for  three  lives,  according  to  the  habendum.  In  Har- 
ris v.  Gilmore  (a),  the  Court  cut  down  a  gift  to  a  man  and  his 
heirs,  to  an  estate  tail,  for  the  purpose  of  giving  effect  to 
the  intention  of  the  grantor;  and  it  is  perfectly  clear  from 
the  report  of  that  case,  that  they  would,  if  necessary,  have 
rejected  the  habendum,  in  order  to  support  the  deed. 
There  is  no  purpose  to  be  answered  in  the  present  case, 
which  an  estate  for  life  would  not  effect.  In  Doe  dem. 
Lee  Compere  v.  Hicks  (c),  an  estate  was  limited  to  trustees 
and  their  heirs,  in  trust  to  preserve  contingent  remainders, 
and  to  permit  the  tenant  for  life  to  take  the  rents  and 
profits,  with  remainders  over,  with  remainder  to  several 
other  persons  for  their  respective  lives,  with  several  re- 
mainders over,  and,  after  each  estate  for  life,  the  like  gift 
to  trustees  and  their  heirs  was  interposed.  The  Court  held 
the  estates  to  the  trustees  to  be  confined  to  the  lives  of 
the  several  tenants  for  life,  and  that  those  in  remainder  took 
legal  estates.  It  is  true,  that  case  arose  on  a  will,  and  not 
as,  in  the  present  instance,  on  a  deed  ;  but  for  the  present 
argument  that  fact  is  immaterial.  Venables  v.  Morris  (c) 
may  stand  consistently  with  this  doctrine,  being  a  case 
entirely  sui  generis.  In  Harton  v.  Harton  (</),  it  was  neces- 
sary, to  support  the  testator's  intention,  that  the  trustees 


(a)  3  Lev.  213.  (c)  7  T.  It.  342. 

(6)  7  T.  R.  433.  (rf)  7  T.  R.  652, 
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Exch.  Ch.  i n  Eq.  should  take  the  legal  estate,  to  support  all  the  remainders 
%  18^8'  ^     over  limited  in  that  case.    It  is  not  equally  necessary  here 
Colmore      to  support  all  the  remainders  over.     Curtis  v.  Price  (a), 
Ttndall.      followed,  and  supports  the  doctrine  in  Doe  v.  Hicks.  The 
limitation  of  a  term  of  years  to  the  same  trustees,  reduced 
a  prior  limitation  to  them  and  their  heirs  to  an  estate  for 
life,  to  render  the  two  limitations  consistent.     The  point 
was  also  considered   by   Lord  Eldon,  in   Wykeham  v. 
Wykeham  (6).     The  course  adopted  in  Boteler  v.  Ailing- 
ton  (c),  of  deciding  the  fee  to  be  in  the  trustees,  cannot 
be  pursued  in  this  case,  because,  if  George  Hodgson 
takes  the  legal  fee,  he  is  a  trustee  for  the  children,  and,  if 
he  were  to  join,  would  be  guilty  of  a  breach  of  trust 
Though,  in  that  case,  the  trustees  were  held  to  take  the 
legal  fee,  Lord  Thur low's  private  opinion  is  stated  to  have 
been,  that  the  trustees  did  not  take  the  legal  fee,  but  he 
decreed  a  conveyance  ex  mqjori  cautela.     Lord  Kenyon 
has  also  observed,  that  the  decision  could  not  be  relied 
on,  being  an  amicable  suit      Lord  Eldon,  in  Wykeham 
v.  Wykeham,  stated  that  Boteler  v.  Allington  received 
great  consideration  from  the  bar  and  the  bench ;  but,  as 
is  remarked  by  Mr.  Eden  in  a  note  in  his  edition  of  Brown, 
it  is  probable  his  Lordship's  observation  applied  to  die 
point  respecting  the  validity  of  equitable  recoveries.  There 
is  no  imperative  rule  of  law  on  this  subject,  and  the  in- 
tention being  clear,  the  Court  will  carry  it  into  effect    All 
that  Lord  Eldon  says  of  Boteler  v.  Allington,  is,  that  he 
does  not  approve  of  the  reasoning  in  that  case;  but  in  the 
principal  case  he  recognizes  the  principle  that  words  may 
be   supplied.      In  Hawkins  v.  Luscombe  (d)9  the  Lord 
Chancellor  says,  "  In  a  case,  in  the  7th  volume  of  the 
Term  Reports,  of  a  devise  to  trustees  and  their  heirs,  with 
limitations  to  uses,  the  Court  held,  that  the  legal  estate 
was  in  the  trustees  throughout;  but4  as  it  seems  to  me,  for 

(a)  12  Ves.  89,  94,  97.  .  (c)  1  Bro.  C.  C.72. 

(6)  18  Ves.  395.  S.  C.  11  East,  ((f)  2  Swanst.  375,  391. 

458.     3  Taunt.  316. 
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this  reason,  that  there  being  various  trusts  for  the  separate  Exck.  Ch.  in  Eq. 
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use  of  married  women,  after  various  trusts  not  for  married  *  „ 

women,  those  trusts  could  not  subsist,  unless  the  legal  Colmobb 
estate  was  in  the  trustees  from  the  beginning  to  the  end;  tyndai*. 
and  they  relied  op  the  non-repetition  of  a  legal  estate, 
there  being  a  gift  to  the  wife  of  one  of  the  parties;  and  if 
there  had  been  a  repetition  of  the  legal  estate  after  every 
trust  for  a  married  woman,  they  would  not  have  held  the 
whole  legal  estate  to  have  been  in  the  trustees."  The 
case  alluded  to  by  Lord  Eldon  must  have  been  Harton  v. 
Harton.  It  is  clear,  in  this  case,  that  the  estate  to  the 
trustee  must  be  limited  to  the  life  of  Caroline  Colmore,  and 
that  the  Court  will  treat  the  case  as  if  those  words  had 
actually  stood  in  the  deed.  In  addition  to  the  cases  already 
noticed,  were  cited  on  the  part  of  the  plaintiff,  Doe  v. 
Simpson  (a),  Jones  v.  Lord  Say  and  Seale  (b),  Idle  v. 
Cooke  (c),  Doe  v.  Barthrop  (rf),  Lord  ClanrickarcFs  case  (e), 
Haggerston  v.  Henbury  (/). 

Mr.  Piggott,  for  the  defendant.  The  intention  of  the 
settlor  cannot  be  obtained  from  this  deed.  The  settlement 
must  have  given  either  the  legal  fee,  or  else  an  estate  pur 
autre  vie.  The  language  is  so  plain,  that  nothing  but  an 
estate  in  fee  can  be  inferred.  As  the  parties  have,  in  the 
different  limitations,  changed  the  language  in  so  important 
a  respect,  it  must  be  presumed  that  the  intention  of  the 
parties  was  different  in  the  particular  instances.  In  Doe 
v.  Hicks,  the  same  language  was  repeated  five  or  six  times. 
It  is  clear  that  the  person  who  prepared  this  deed  knew 
die  meaning  of  the  limitation.  It  is  merely  conjecture  that 
the  settlor  intended  to  give  the  trustee  only  an  estate  pur 
autre  vie.     In  Doe  v.  Hicks,  there  was  no  limitation  to  the 

(a)  5  East,  170.  (e)  Hob.  277. 

(6)  3  Bro.  P.  C.  113.  (/)  7  Dowl.  &  Ryl.  723;  5  B. 

(c)  1  P.  Will.  70.  &C.  101. 

(rf)  5  Taunt.  382. 
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Bnk.Ck.inEq.  trustees  pur  autre  vie;  but  all  the  limitations  were  to  the 
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trustees,  and  their  heirs,  to  support  contingent  remainders* 

In  Stratton  v.  Best  {a),  on  a  question  whether  certain  per- 
tvnoaix.  sdns  took  an  estate  as  joint  tenants,  or  as  tenants  in  com- 
mon, Lord  Thurlow  said,  one  of  the  questions  was,  whether 
deeds  to  uses,  in  the  nature  of  wills,  should  be  construed  so 
widely  as  wills  bad  been;  and  he  observed,  he  should  be 
sorry  to  give  in  to  this,-  for  he  thought  no  good  had  been 
done  by  the  wide  construction  of  wills.  In  Butler's  note 
to  Cote  Lift.  (b)9  after  stating  that  it  is  sometimes  doubtful 
whether  an  estate  be  legal  or  equitable,  and  noticing  some 
instances  of  the  doubt,  it  is  thus  stated,  "  where  there  is 
a  limitation  to  one  for  life,  remainder  to  trustees  and 
their  heirs  for  preserving  contingent  remainders,  and  the 
estate  of  the  trustees  is  not  restrained  to  the  use  of  the 
tenant  for  life;  in  a  deed,  the  trustees  would  certainly  be 
considered  as  taking  the  whole  fee;  but,  in  a  will,  as  the 
•nature  of  their  trust  requires .  that  they  should  take  the 
legal  estate  only  during  the  life  of  the  tenant  for  life,  and 
the  subsequent  devise  is  generally  introduced  by  the  words, 
and  after  the  death  of  the  tenant  for  life,  there  seems  rea- 
son to  contend  they  should  be  considered  as  taking  the  legal 
estate  for  the  period  of  his  life  only ;  that  being  evidently 
the  testator's  intention,  which  in  wills  has  so  powerful  an 
operation  in  controlling  the  legal  operation  of  the  words  f 
and  Shapland  v.  Smith  (c),  and  Boteler  v.  AUington  are  re- 
ferred to.  In  Doe  v.  Hicks,  Lord  Kent/on  observed,  that 
it  was  absolutely  necessary,  in  Boteler  v.  AUington,  that 
the  fee  should  be  in  the  trustees,  for  that  the  tenant  for  life 
had  a  power  of  appointment;  and  if,  in  exercising  that 
power,  she  had  introduced  any  contingent  remainders, 
they  might  all  have  been  defeated,  if  the  uses  were  not 
executed  in  the  trustees.     If  there  had  not  been  the  term 

(«)  2  Bio.  C.  C.  233.  (b)  290  b.  (r)  1  Bro.  C  C.  75. 
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of  one  thousand  years  in  Curtis  v.  Price,  Sir  JFm.  Grant  Breach.  HBq. 
would  not  have  come  to  the  decision  which  he  made  in  that  ^ 
case.  In  Wykeha m  v.  Wykeham,  an  express  distinction 
was  taken  between  a  deed  and  a  will,  and  that  case  is  far 
from  an  authority  against  the  defendant  in  the  present  case. 
Doe  v.  Simpspn  does  not  bear  on  the  point,  and  was  a  case 
arising  on  a  will,  and  not  on  a  deed.  The  same  observa- 
tion applies  to  the  case  of  Lord  Say  and  Scale  v.  Jones. 
The  deed  in  Haggerston  v.  Henbury,  could  have  had  no 
effect,  unless  the  words  introduced  in  that  case  had  been 
supplied.  Co.  Lift.  21  a,  and  Vbier's  Abridgment,  tit. 
Estate,  pi.  6,  were  also  referred  to  on  the  part  of  the  de- 
fendants. 

Mr.  Preston,  in  reply.— If  Beresforcts  case  (a)  had  rested 
on  the  first  branch  of  it,  it  is  clear  what  the  decision 
would  have  been.  But  the  question  there  was,  whether 
the  subsequent  clause  had  restricted  the  previous  gift 
importing  a  fee  to  an  estate  tail.  It  was  resolved  that 
they  might  stand  together,  since,  otherwise,  all  the  re- 
mainders over  would  be  void.  So,  in  the  present  case, 
all  the  remainders  over  will  be  void,  unless  the  gift  be 
cut  down  to  an  estate  for  life.  In  this  respect,  the  case 
is  precisely  consonant  with  the  rules  of  construction. 
There  could  be  no  necessity  to  support  contingent  re- 
mainders, and  bring  actions,  if  the  remainders  over  were 
merely  equitable.  The  subsequent  limitations  in  the  set- 
tlement clearly  shew,  that  the  trustee  was  not  to  take  the 
fee.  Rigden  v.  VaUier  (b)  shews  that  deeds  are  to  receive 
a  construction  according  to  the  intention  of  the  parties. 
It  has  been  said,  that  more  strictness  is  required  in  a  deed 
than  in  a  will;  but  not  so:  the  rule  only  is,  that  technical 
words  are  required  in  a  deed,  and  are  not  required  in  a 
will.     Curtis  v.  Price  decided  that  there  is  no  rule  of  law 

(a)  7  Rep.  41.  (6)  3  Atk.  731. 
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Exck.Ch.inEq.  which  will  not  bend  to  the  intention  of  the  parties.     Pjh 
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^^     bus  v.  Mitford  (a)9  Weale  v.  Lower  (6),  Penhay  v.  /fur* 
Colmore      re//  (c),  were  also  cited  in  the  course  of  the  reply. 

9. 

Tymda&l. 

The  case  stood  over  for  judgment. 


Nov.  18/A.  Lord  Chief  Baron. — This  is  a  bill  for  a  specific  per- 
formance. Under  a  settlement,  dated  the  1st  and  2nd 
March,  1787,  lands  are  limited  to  the  plaintiff  C.  Colmore 
for  life,  and  after  her  decease,  in  case  she  should  marry, 
and  her  husband  should  survive  her,  to  such  husband  for 
life,  and  then,  after  a  limitation  to  a  trustee  and  his  heirs, 
to  support  the  contingent  remainders;  Remainder  to  her 
first  and  other  sons  in  tail  male;  Remainder  to  the  settlor 
in  fee.  As  heir  of  such  settlor,  she  is  now  entitled  to  the 
reversion  in  fee,  and  therefore  her  interest  is,  a  life  estate 
in  possession,  and  an  estate  in  fee,  subject  to  the  in- 
terposition of  a  life  interest  to  her  husband,  in  case 
she  should  marry,  and  to  estates  in  tail  male  to  her  sons, 
if  she  should  have  any.  Neither  of  these  events  are 
probable,  as  the  lady  is  considerably  advanced  in  life* 
In  this  situation,  she  conveyed  certain  parts  of  the  es- 
tates comprised  in  the  settlement  to  the  other  plaintiff, 
Frind  Cregoe>  in  fee,  subject  to  the  contingent  estates 
already  mentioned,  in  trust  to  sell.  In  pursuance  of  this 
trust,  Mr.  Cregoe  has  agreed  with  the  defendants  to  sell 
them  part  of  the  estate  so  conveyed  to  him  for  the  purpose 
of  sale,  for  the  sum  of  2,600/.  The  sale  is,  by  the  agree* 
ment,  subject  to  the  contingent  limitations,  and  it  is  not 
these  that  create  the  difficulty.  The  purchasers  insist 
upon  having  the  legal  estate  conveyed  to  them.  They  are 
advised  that  the  legal  estate  is  in  the  trustee,  and  he  re- 
fuses to  join.  It  is  insisted,  on  the  part  of  the  plaintiffs, 
that  the  legal  estate  in  the  trustee  will  determine  on  the 

00  1  Ventr.  372.  (/»)  2  Vern.  306.  (c)  Id.  370. 
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death  of  Caroline  Colmore  unmarried,  and  without  issue;  E*ch.  cn.inEq. 
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that  the  legal  fee  is  not  in  such  trustee;  and  therefore  *  ^ 

that  he  is  not  a  necessary  party  to  the  conveyance  intended      Colmore 

to  be  made  to  the  defendants,  the  purchasers.     This  is      tyndall. 

the  issue  upon  the  record  between  the  parties. 

There  is  another  question  to  which  I  must  turn  my  at- 
tention, but  which  the  parties  do  not  raise;  and  that  is, 
whether  the  point  put  by  the  plaintiffs  is  so  clear  that 
this  Court  ought  to  compel  the  defendants  to  take  the 
conveyance  without  the  trustee.  The  propriety  of  taking 
this  view  of  a  cause  for  a  specific  performance  has  been 
doubted;  but  it  is  admitted  to  be  the  established  rule. 

Upon  the  great  question,  it  is  necessary  to  state  the  limi- 
tations of  the  deed  on  which  that  question  arises.  [His 
Lordship  stated  the  limitations  of  the  settlement.]  The 
question  is,  whether  George  Hodgson,  by  force  of  the  li- 
mitations, after  the  life  estates  to  Marianne  Colmore, 
and  Caroline  Colmore,  and  the  contingent  life  estates  to 
their  husbands,  to  him  and  his  heirs,  took  the  fee,  so  as  to 
convert  all  the  subsequent  estates  to  equities,  or  whether 
his  estate  is  to  be  considered  as  limited  to  the  lives  of  the 
preceding  tenants  for  life;  in  which  case,  there  would  be 
no  occasion  to  call  upon  Hodgson  for  a  conveyance  of  the 
legal  estate,  or  to  join  him  as  a  party  in  the  conveyance, 
in  order  to  invest  the  defendants  with  all  the  interest, 
both  legal  and  equitable,  which  they  have  contracted 
for*  There  is  no  doubt  but  the  words  of  limitation 
used,  do,  in  their  ordinary  acceptation,  import  a  fee. 
The  grant  is  to  George  Hodgson  and  his  heirs.  I  have 
to  consider  whether  I  am  authorized  to  supply  in  a  deed, 
after  these  words,  "  To  George  Hodgson,  and  his  heirs" 
the  further  words  "  during  the  life  of  C.  Colmore,  and 
her  husband,"  or  whether  the  law  is,  that,  if,  in  a  deed, 
there  be  a  limitation  to  a  trustee  to  support  contingent 
remainders,  in  whatever  words  the  limitation  is  expressed, 
he  shall  take  exactly  the  estate  requisite  for  the  perform- 
ance of  the  trust  reposed  in  him,  and  neither  more  nor  less. 


G18  CASKS  IN  THE  EXCHEQUER, 

Esch.ch.  in  Eq       One  or  other  of  these  propositions  seems  necessary  to 
^^     sustain  this  bill. 

Colmore  As  to  the  first  of  these  propositions,  I  cannot  do  better 

Tykdall.  *nen  refer  to  the  language  of  my  Lord  Chief  Justice  WiUes, 
in  the  case  of  Parkhurst  v.  Smith,  in  delivering  the  opinion 
of  the  Judges  in  the  House  of  Lords,  in  his  reports,  foL 
332.  It  is  a  case  in  which  certainly  the  view  that  he. and 
the  other  Judges  took  of  the  subject  then  under  con- 
sideration, did  not  lead  him  to  state,  the  rule  of  con- 
struction as  applied  to  deeds  with  too  much  strictness. 
After  stating  the  material  part  of  the  settlement  in  that 
case.  Chief  Justice  Wittes  observed, "  It  is  a  known  maxim 
in  law,  that  befligne  faciendce  sunt  interpretations  char- 
tarum,  ut  res  magis  valeat  quam  pereat.  There  is  another, 
that  verba  intentioni  et  non  e  contrd  debent  inservire.  It 
is  said  in  our  books,  that  the  construction  of  deeds  ought 
to  be  favourable,  and  as  near  the  apparent  intent  of  the 
parties  as  possibly  may  be,  and  as  the  law  will  permit. 
That  too  much  regard  is  not  to  he  had  to  the  natural 
and  proper  signification  of  words  and  sentences,  to  prevent 
the  simple  intention  of  the  parties  from  taking  effect ;  for 
that  the  law  is  not  nice  in  grants,  and  therefore  it  doth 
often  transpose  words  contrary  to  their  order,  to  bring 
them  to  the  intent  of  the  parties,  for  neither  false  Latin 
nor  false  English  will  make  a  deed  void,  if  the  intent  of 
the  parties  doth  plainly  appear.  I  have  collected  these 
rules  and  maxims  from  Littleton,  Plotcden,  Coke,  Hobart, 
and  Finch,  persons  of  the  greatest  authority.  But  they 
are  themselves  so  full  of  justice  and  good  sense,  that  they 
do  not  want  any  authority  to  support  them,  and  I  do  not 
know  that  they  were  ever  yet  controverted*  On  the  foun- 
dation of  these  rules,  whenever  it  is  necessary  to  give  an 
opinion  upon  the  doubtful  words  of  a  deed,  the  first  thing 
we  ought  to  inquire  into  is,  what  was  the  intention  of  the 
parties.  If  the  intent  be  as  doubtful  as  the  words,  it 
will  be  of  no  assistance  at  all.  But,  if  the  intent  of  the 
parties  be  plain  and  clear,  we  ought,  if  possible,  to  put  such 
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a  construction  on  the  doubtful  words  of  a  deed ,  as  will  Exch.  ch.  in  Eq. 
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best  answer  the  intention  of  the  parties,  and  reject  that     v  ^ 

construction  which  manifestly  tends  to  overturn  and  de-  Colmore 
stroy  it.  I  admit,  that,  though  the  intent  of  the  parties  tyndall. 
be  never  so  clear,  it  cannot  take  place  contrary  to  the 
rules  of  law,  nor  can  we  put  words  in  a  deed  which  are 
not  there,  nor  put  a  construction  on  the  words  of  a  deed 
directly  contrary  to  the  plain  sense  of  them*  But  whese 
the  intent  is  plain  and  manifest,  and  the  words  doubtful 
and  obscure,  it  is  the  duty  of  the  Judges  (and  this  is  that 
astutia  which  is  so  much  commended  by  Lord  Hobartr, 
in  the  case  of  the  Earl  of  Clanrickard),  to  endeavour  to 
find  out  such  a  meaning  in  the  words  as  will  best  answer 
the  intent  of  the  parties." 

I  cannot,  I  think,  do  better  than  examine  the  cause  now  be- 
fore the  Court,  upon  the  principles  stated  by  my  Lord  Chief 
Justice  Willes.  Is  there  any  thing  doubtful  or  obscure  in  the 
words?  These  words  are,  "  to  the  use  of  George  Hodgson, 
and  his  heirs"  No  words  in  legal  language  have  a  more  dis* 
tinct  and  certain  meaning,  or  a  more  ascertained  application. 
Do  any  of  the  provisions  connected  with  these  words  shew 
clearly  and  manifestly  an  intention  that  they  should  not  be 
understood  in  their  usual  sense?  Suppose  they  did,  we 
have  my  Lord  Chief  Justice  Willes9  authority  for  saying, 
that,  if 4he  intention  is  to  be  made  effectual  by  inserting 
in  the  deed  words,  this  could  not  be  done.  But*  where  is 
this  manifest  intention  to  be  found?  Is  it  in  the  circum- 
stance, that  the  limitations  which  regard  the  gentlemen  of 
the  family,  contain  the  words  which  m  the  limitations  re- 
garding the  two  ladies  are  omitted  ?  That  circumstance 
might  be  more  powerfully  used  on  the  other  side,  it  might 
be  said,  that,  when  the  same  persons  in  the  same  passage 
use  an  expression  entirely  different,  they  have  a  different 
meaning.  It  is  every  day's :  experience^  that  such  a  cir- 
cumstance is  so  employed  in  argument.  The  parties  knew 
how  to  give  to  the  trustee  An  estate  pur  autre  vie,  when  they 


V. 

Ttkdalu 
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Erck.  ch.inEq.  intended  it  They  have  done  so  twioe  in  most  appropriate 
v  *  „  language.  It  is  impossible,  as  it  seems  to  me,  to  be  con- 
Colmoeb  fident,  that,  if  the  persons  using  this  language  had  been  in- 
formed of  its  effect,  and  legal  consequences,  they  would  not 
have  used  it.  The  questions  upon  this  subject  have  com- 
monly arisen,  where  its  effect  was  to  prevent  the  operation 
of  a  recovery  suffered  by  die  parent  and  the  son*  Is  it 
clear,  that  the  two  grantors  in  this  instrument,  although 
they  chose  to  have  the  power  of  barring  the  entail  in  their 
own  lives,  upon  an  eldest  son  attaining  twenty-one,  did  not 
wish  to  prevent  this  in  the  case  of  the  ladies,  who  might 
be  under  the  control  of  their  husbands?  I  do  net  say  they 
had  such  intention,  I  say  only  that  there  is  no  inconsist- 
ency or  absurdity  in  it.  That  is  sufficient  for  the  present 
purpose.  The  remaining  argument  is,  that  the  same 
limitation  to  the  trustee  in  fee  is  repeated  twice  over,  and 
that,  on  the  second  occasion,  it  was  useless,  if  in  the  first  it 
had  its  due  operation.  So  undoubtedly  it  is.  Bat  I  do 
not  think  that  the  useless  repetition  in  a  single  instance  of 
the  provision  does  afford  clear  and  satisfactory  evidence 
that  it  was  intended  to  have  no  operation,  either  in  the  one 
or  the  other  instance.  Would  it  be  a  safe  conclusion  from 
such  a  circumstance  alone?  A  fee  is  bestowed  twice  over 
on  the  same  person.  The  last  was  unnecessary,  therefore 
it  was  not  meant  that  a  fee  should  pass  at  all.  Which  is 
the  most  probable  blunder,  that  material  words  well 
known  to  the  parties,  and  intended  to  be  introduced, 
should  be  twice  omitted,  or  that  a  material  provision,  ex- 
pressed in  a  few  words,  should  be  once  unnecessarily  re* 
peated?  I  shall  only  further  say  on  this  subject,  that  I 
cannot  discover  any  where,  in  this  instrument,  that  clear 
and  manifest  intent  which  alone  would  authorize  die  liberty 
proposed  to  be  taken  with  the  instrument,  if  such  intent 
would  justify  it.  I  will  advert  to  some  of  the  cases,  which 
it  is  contended  prove  that  the  estate  given,  being  in  terms 
a  fee,  should  be  limited  to  an  estate  pur  autre  vie.     I  will, 
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first,  however,  allude  to  the  known  distinction  between  a  Bxck.  ch.  fa  Bq. 
deed  and  a  will,  when  the  party  is  supposed  to  be,  and  fre-  *  '  ^ 

quently  is,  inops  consilii.  This  distinction  is  found  Colmorb 
every  where  in  our  books,  and  it  would  be  legislating  to  tyndall. 
abolish  it. 

The  cases  first  cited,  were  those  in  which  the  habendum 
in  a  deed  has  been  held  to  limit  the  effect  of  the  words 
used  in  the  grant;  as,  a  gift  to  a  man  and  his  heirs,  ha- 
bendum to  him  and  the  heirs  of  his  body,  which  is  an 
estate-tail.    What  authority  is  this  for  inserting  words  in 
a  deed  in  order  to  execute  an  intention  which  can  only  be 
guessed  at?    The  construction  is  made  in  those  cases,  to 
carry  into  execution  the  testator's  intention,  by  giving  some 
effect  to  every  word  he  has  used,  not  by  supplying  words 
he  has  not  used.      The  first  case  cited,    in  which  the 
construction  contended  for  has  been  made,  appears  to 
me  to  be  Doe  dem.  Lee  Compere  v.  Hicks.    This  was 
a  devise  to  J.  C.  for  life,  with  remainder,  after  the  de- 
termination of  that  estate,  to  trustees,  and  their  heirs,  in 
trust,  to  preserve  contingent  remainders ;  and  after  his  de* 
cease,  to  the  first  and  other  sons  in  tail  male,  remainder  to 
A.    C,  for  life,  and,  upon  the  determination  of  that 
estate,  to  the  same  trustees  and   their  heirs,    to  pre- 
serve contingent  remainders,  in  manner  aforesaid;   re- 
mai&der  to  the  first  and  other  sons  of  this  tenant  for  life 
in  tail  male.      There  then   followed   four  other  limita- 
tions of  the  same  estates  to  four  several  tenants  for  life, 
with  remainders,  in  precisely  the  same  language.     Other 
estates  were  then  devised,  with  limitations  of  the  same 
description,  and  in  the  same  language.      Lord  Kenyon 
inferred  the   testator's  understanding,  that  he  had  not 
given  the  whole  legal  interest  to  the  trustees  by  the  first 
limitation  to  them ;  because,  if  he  had,  all  the  subsequent 
limitations  to  theta  were,  as  he  said,  nugatory.     He  there- 
fore cut  down  all  these  limitations  in  fee  to  them,  and  con- 
verted them  into  estates  for  life:   that  is,  he  added  in 

VOL.  II.  T  T 
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Exek.Ch.inEq.  every  instance,  to  the  limitations  to  the  trustees,  words 
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^     which  converted  their  estate  from  a  fee  into  an  estate  to  last 
Colmore      only  during  die  fife  of  the  previous  tenant  for  life.     I  do 
Ttmdall.      °°t  question  this  case.     It  is  quite  in  the  spirit  of  what  is 
often  done  in  construing  wills.     But  does  it  follow  that  it 
may  be  done  id  a  deed?    The  next  case  I  shall  mention  is 
the  one  that  appears  to  me  to  come  nearest  to  the  present, 
because  it  arose  upon  a  deed:  the  case  of  Curtis  v.  Price, 
which  I  admit  to  be  a  strong  case.     But  what,  in  my 
opinion,  distinguishes  it  from  the  present,  is,  the  term  for 
years,  immediately  after  the  limitation  in  fee  to  the  trustees, 
created,  and  given  to  the  same  persons.    A  limitation  of  a 
very  distinct  character,  for  important  purposes,  and  which 
could  not  arise  at  all,  if  the  trustees  had  the  fee  in  them. 
They  were  two  inconsistent  and  incompatible  limitations. 
One  or  the  other  must  fail.     In  the  present  case,  I  can 
find  nothing  of  that  character.    There  are  no  inconsistent 
limitations.     No  intention  clearly  and  distinctly  expressed 
which  must  fail,  unless  words  be  introduced  into  the  deed 
beyond  those  which  the  parties  themselves  have  used.    AH 
that  can  be  said  is,  that  the  estate  which  is  given  to  the 
trustees  seems  to  be  larger  than  was  essential  to  its  pur- 
pose ;  and  he  has  repeated  it  a  second  time,  which  was  un- 
necessary.     Neither  of  these  circumstances,  separately, 
nor  even  united,  convey  to  my  mind  distinct  evidence  that 
it  was  the  intention  of  the  parties  to  this  deed  that  the 
trustees  should  take  life  estates  only,  and  still  less  do  they 
authorize  me  to  do  that  which  my  Lord  Chief  Justice 
W tiles  says  cannot  be  done  in  a  deed,  however  clearly  the 
intention  may  appear  from  other  provisions  in  the  same 
deed.     I  think,  therefore,  I  cannot  upon  this  insert  the 
words  "during  the  life  of  Caroline  Colmore"  in  order  to 
diminish  the  estate  given  to  the  trustee.    As  to  the  notion 
that,  whenever  an  estate  is  limited  to  a  person  professedly 
as  a  trustee,  he  shall,  whatever  terms  may  be  used,  take 
only  the  estate  requisite  to  enable  him  to  perform  his  trust, 
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and  this,  though  of  a  freehold  and  in  a  deed,  I  do  not  Exch.ch.in'Eq. 
find  it  supported  by  any   authority,  nor   even  by  any     ^^^J^ 
dictum.   I  know  not  what,  if  the  rule  exists,  is  to  confine      colmorb 
it  to  a  trust  for  supporting  contingent  remainders,  and  if      tyndall. 
extended  beyond  that,  the  notion  is  contradicted  by  con- 
stant and  daily  experience.      Boteler  v.  Allington  (a J, 
is  an  express  authority  that,   even  in  a  will,  a  devise 
to  trustees    in  fee   to  support   contingent   remainders, 
and  nothing  more,  leaves  the  fee  in  them.    It  was  upon 
that  ground,  that  Lord  Thurlow  decreed  the  trustee  to 
convey  the  legal  estate  as  the  heir  in  tail,  who  was  in  pos- 
session, should  direct.    It  has  been  said,  that  no  reliance 
is  to  be  put  on  that  case,  because  it  was  a  friendly  suit. 
The  report  states  it  to  have  been  argued,  and  nothing  ap- 
pears to  justify  an  opinion  that  the  point  was  not  fairly 
before  the  Court. 

I  am  further  of  opinion,  that,  if  the  point  which  I  have 
been  considering  be  doubtful,  I  have  no  right  to  make  the 
purchasers  take  a  conveyance,  when  it  is  doubtful  whether 
they  can  have  any  legal  estate.  This  view  of  the  sub- 
ject has  prevailed  ever  since  Shapland  v.  Smith,  in  which 
Master  Hett  differed  from  Mr.  Baron  Eyre.  It  has  been 
objected  to  and  lamented  by  great  authority,  but  the 
same  authority  admits  it  to  be  a  rule  of  the  Court,  which 
ought  not  now  to  be  shaken. 

I  think,  therefore,  the  bill  must  be  dismissed  with  costs. 

(a)   1  Bro.  C.  C.  72. 
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ACCOUNT. 

ABATEMENT. 
See  Bail,  4. 

ACCORD  AND  SATISFACTION. 

See  Costs,  3. 

ACCOUNT. 
See  Pleading  (Equity),  1, 2, 3. 

1.  Where,  to  an  information  for  a 
discovery  against  an  army-agent  un- 
der the  stat.  45  Geo.  3,  c.  58,  s.  25, 
which  empowers  the  Secretary  at 
War,  &c,  to  call  for  the  accounts 
of  army-agents  which  have  not  been 
finally  settled,  the  defendant  pleaded 
a  stated  account  by  clearing-warrants, 
which  plea  was  over-ruled  by  the 
Court;  and  afterwards  the  docu- 
ments upon  which  the  clearing-war- 
rants were  founded,  were  produced, 
and  the  defendant  deposed  that  by 
the  course  o£  the  War  Office,  the 
clearing-warrants  amounted  to  a  stat- 
ed account;  the  Court  refused  to 
permit  the  defendant  to  amend  his 
plea,  by  embodying  the  accounts,  be- 
ing of  opinion  that  they  would  not 
amount  to  a  plea  of  a  stated  account. 
Attorney-General  v.  Brooksbank,   37 

2.  A  stated  account  is  a  clear  state- 
ment of  accounts,  testified  by  the  sig- 
nature of  the  parties,  as  evidencing 
their  approbation  of  the  settlement, 


ACTION. 

so  as  to  bring  the  proof  to  a  single 
point,  and  not  to  require  evidence  by 
the  examination  of  numerous  wit- 
nesses. Ibid. 

ACTION. 

See  Chapel,  1. 
Escape, 
Ferry,  1. 
Jurisdiction, 

1 .  Where  the  master  and  part  owner 
of  a  vessel  agreed  to  purchase  the 
moiety  of  his  partner,  and,  having  paid 
the  purchase  money,  and  received  the 
title  deeds,  which  he  deposited  as  a 
security  with  a  third  person,  had  the 
entire  possession  of  the  vessel  given 
up  to  him,  but  his  partner  afterwards 
refused  to  execute  a  bill  of  sale,  or 
refund  the  money: — Held,  that  an 
action  for  money  had  and  received 
would  not  lie  to  recover  the  purchase 
money,  as  the  parties  could  not  be 
restored  to  their  original  situation. 
Beed  v.  Blandford,  278 

2.  The  plaintiff  declared  in  case 
against  the  defendant,  for  not  repair* 
ing  his  fences,  per  quod  the  plaintiff's 
horses  escaped  into  the  defendant's 
close,  and  were  there  killed  by  the 
falling  of  a  hay-stack : — Hela\  that  the 
damage  was  not  too  remote,  and  that 
the  action  was  maintainable.  Powell 
v.  Salisbury %  391 
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ACT  OF  BANKRUPTCY.        \ 
See  Bankrupt,  1. 

LESSOR  AND  LesSEB,  8. 

ACTION  ON  THE  CASE. 

See  Action,  2. 

ACTS  FOR  LOCAL  IMPROVE- 
MENTS. 

See  Construction,  1  • 
Devise. 

As  a  general  rule,  the  Court  re- 
quires, in  all  petitions,  under  acts  of 
Parliament  for  local  improvements, 
&c,  for  payment  of  money  out  of 
Court,  that  the  parties  applying  shall, 
by  affidavit,  shortly  verify  their  title, 
and  state  that,  to  their  knowledge  and 
belief,  no  other  person  has  any  title 
to,  or  claims  any  interest  in,  the  estate. 
In  re  Fleet-Market  Improvement  Act, 
Ex  parte  Shears,  493 

ADMINISTRATOR. 

See  Injunction,  5. 

Practice  (Law  &  Revenue),  6. 

AFFIDAVIT. 


(to  hold  to  bail). 

1 .  A  defendant  cannot  be  held  to 
special  bail  on  an  affidavit,  stating  him 
to  be  indebted  to  the  plaintiff  in  re- 
spect of  a  certain  sale  of  land  in  the 
possession  of  the  defendant.  Sykcs 
and  others,  Executors,  v.  Ross,        2 

2.  An  affidavit  to  hold  to  special 
bail,  stating  that  the  defendant  was 
indebted  to  the  plaintiff  by  virtue  of 
certain    articles    of   agreement,    by 
which   the  latter  agreed  to  sell,  and 
the  former  agreed  to  purchase,  certain 
lands,  and  that   the  defendant   had 
been  let  into  possession  in  pursuance 
of  the  agreement,  is  insufficient,  with- 
out stating  that  a  conveyance  had 
been    tendered    to     the    defendant. 
Young  v.  Dowlman,  31 

3.  A  variance    between  the  affi- 
davit  *of   debt    and    the    cause    of 


AMENDMENT. 

action,  is  no  ground  for  discharging 
the  defendant  out  of  custody  on  en- 
tering &  common  appearance,  before 
the  declaration  is  filed.  Nay  lor  v. 
Eager,  90 

(in  general) 

See  Bail,  3. 

Injunction,  3. 

Practice  (Law&  Revenue),  1 , 3. 

1.  An  affidavit  of  the  service  of  a 
rule,  by  which  it  is  not  intended  to 
bring  the  party  into  contempt,  need 
not  state  that  the  original  rule  was 
shewn  at  the  time  of  service.  Farn- 
stone  v.  Taylor,  30 

2.  Affidavits  of  the  /service  of  de- 
clarations in  ejectment  may  be  sworn 
before  the  attorney  in  the  cause.  Doe 
dero.  Cooper  v.  Roe,  284 

3.  Where  affidavits  contain  irrele- 
vant matter,  the  Court  will  direct  the 
Master  to  ascertain  what  parts  are 
material  to  bring  the  question  in  dis- 
pute before  the  Court,  and  in  bis  tax- 
ation to  allow  costs  to  the  parties 
making  the  affidavits,  for  such  parts 
only  as  are  material,  and  to  the  oppo- 
site parly  the  costs  occasioned  by  the 
irrelevant  matter.  Cassen,  Gent.,  v. 
Bond,  Gent.,  531 

4.  The  Court  allowed  an  affidavit 
sworn  before  a  commissioner  of  the 
Court  of  Exchequer,  in  Ireland,  to  be 
read.     Kilby  v.  Stanton,  15 


AGENT. 

See  Principal  and  Agent. 

AGISTMENT. 

See  Tithes,  {Passim). 

AGREEMENT. 

Sec  Lessor  and  Lessee,  2,  3. 
Principal  and  Agent. 

AMENDMENT. 

Sec  Costs,  2. 

Injunction,  2. 
Practice  (Equity),  1,  4. 


ARMY  AGENT. 


AUCTION  DUTY.       627 


ANNUITY. 

See  Construction,  1 . 

ANSWER. 

See  Exceptions. 
Indictment. 
Injunction. 
Penalty. 
Practice  (Equity),  3. 

APPEARANCE. 
See  Practice  ( Equity),  3. 

APPROPRIATION. 
See  Legacy  Duty. 

Where  //.,  having  certain  funds 
standing  to  his  credit  at  his  bankers, 
by  letter,  directed  them  to  carry  some 
parts  of  such  funds  to  the  account  of 
certain  persons,  as  trustees  for  his 
wife,  and,  after  her  decease,  for  his 
son;  and  other  parts  thereof  to  the 
account  of  certain  persons,  as  trus- 
tees for  his  son;  and  such  sums  were 
accordingly  carried  over  by  the  bank- 
ers to  the  account  of  such  persons  in 
their  books,  and  the  dividends  were 
from  time  to  time  carried  to  the 
same  accounts ;  but  the  testator  never 
communicated  the  fact  to  the  trus- 
tees; and  there  was  some  evidence 
that  the  testator  had  directed  the 
transfers  under  an  impression  that  he 
should  be  able,  by  that  means,  to 
evade  the  legacy  duty,  and  that  he 
had  shewn  an  intention  to  exercise 
some  acts  of  ownership  over  the 
funds:  the  Court  held,  that  the  ap- 
propriations were  void,  and  that  the 
testator  might  at  any  time  have  re- 
voked them.  Gaskell  v.  Gaskell,  502 

ARBITRAMENT. 

See  Award. 

ARMY  AGENT. 

See  Account,  1. 


ARREST. 

See  Practice  (Law&Rbvbnue)  1,2,5. 
Affidavit  (to  hold  to  bail). 

ARREST  OF  JUDGMENT. 

See  Illegal  Wager, 
Jurisdiction. 
Libel. 
Practice  (Law  &  Revenue). 

ASSIGNEE. 

See  Bankrupt. 
Exceptions,  2. 
Lessor  and  Lessee,  2. 

ASSIGNMENT. 

See  Bankrupt,  1. 
Evidence,  1. 

ATTACHMENT. 

See  Practice  (Equity),  3. 

Rules  for  an  attachment  must 
be  served  personally.  The  Court  re- 
fused to  order  that  service  at  the 
dwelling-house  should  be  deemed 
good  service  of  a  rule  for  an  attach- 
ment, upon  an  affidavit,  that  the  de- 
fendants were  "  Bhy  and  difficult  to 
be  met  with,"  and  that  the  deponent 
had  tried  all  the  means  in  his  power, 
for  two  months,  before  he  could 
serve  the  defendants  personally  with 
the  award,  for  the  non-performance 
of  which  the  attachment  was  sought 
to  be  enforced.    Garland  v.  Goulden, 

89 
ATTORNEY. 

See  Affidavit  (in  general),  £• 
Lien. 
Solicitor  and  Client. 

AUCTION  DUTY. 

A  sale  by  auction,  by  assignees 
of  a  bankrupt,  of  the  absolute  inter- 
est in  an  estate  in  fee,  which  is  in 
mortgage,  is  not  liable  to  the  auction 
duty.  Rex  v.  Winstanley,  124 

See  Vol.  3. 
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AWA&D. 


«!  ■  / 


BAIL. 


AUCTIONEER. 
See  Pxivcipal  and  Agest. 

AWARD. 

See  Attachment. 

IlfCLOSURB. 

1.  No  objection  can  be  taken  to  an 
award,  upon  the  ground  of  a  mistake 
in  point  of  law,  unless  die  grounds  of 
the  objection  appear  upon  the  award, 
or  in  some  authentic  shape  before  the 
Court.     Price  v.  Jones,  114 

SU  On  a  general  reference,  by  three 
partners,  of  all  roatteis  in  difference, 
to  arbitration,  the  arbitrators  found 
the  partnership  capital,  on  the  day  of 
the  dissolution,  to  be,  in  merchandise 
and  good  debts,  of  a  given  amount, 
including  a  debt  due  from  A.%  one  of 
the  partners,  and  that  there  were 
some  dubipus  debts.  They  then  as- 
certained the  amount  of  the  debts  due 
from  the .  partnership,  and  found  the 
gross  value  of  the  stock,  which,  in* 
eluding  the  debt  due  from  A.f  tbey 
awarded  to  be  divisible  between  the 
other  partners,  B.  and  C.  They  next 
found  the  dubious  debts  to  be  divisi- 
ble as  received  between  the  three 
partners;  and  they  awarded  that  A. 
sliould  give  security  for  the  payment 
of  his  deht  by  instalments ;  and  di- 
rected B.  to  receive  the  outstanding 
debts  and  effects,  and  to  pay  all  debts 
owing  by  the  partnership,  of  which 
accounts  were  to  be  stated  periodical- 
ly; and  of  the  balance  of  receipts, 
special  credit  was  to  be  given  for  A.'s 
share  against  his  debt,  and  the  re- 
mainder was  to  be  divided  between 
B.  and  C. ;  and  any  balance  of  pay- 
ments was  to  be  borne  in  the  same 
proportions.  The  award  was  acted 
upon  by  all  parties,  but  B.  subse- 
quently received  some  debts  which 
were  omitted  in  the  accounts  laid 
before  the  arbitrators,  and  on  which 
their  award  proceeded ;  and  ho  also 


received  £Ood  debts  to  a ;  larger 
amount  than  bad  been  estimated  by 
the  arbitrators.  On  a  bill  by  A. 
against  bis  co-partners: — Held,  that 
be  was  entitled,  notwithstanding  the 
reference  was  of  all  matters  in  differ- 
ence, to  an  account  of  the  good  debts 
received  beyond  die  amount  estimated 
by  the  arbitrators,  and  to  an  account 
of  the  receipts  in  respect  of  dubious 
debts ;  and  that  any  over  receipt,  in 
respect  of  good  debts,  ought  to  fol- 
low the  directions  of  the  award  with 
respect  to  the  dubious  debts.  Spen- 
cer v.  Spencer,  249 

S.  The  death  of  either  of  the  sub- 
mitting parties  will  not  determine  the 
authority  of  the  arbitrator,  or  vacate 
the  subsequent  proceedings  upon  the 
reference,  where  the  deed,  or  instru- 
ment of  submission  contains  a  pro- 
viso, that  the  submission  shall  not 
vacate  or  expire  through  the  death 
of  cither  of  the  parties.  Macdougal, 
Gent.  One  &c,  v.  Robertson  and 
another,  1 1 

4.  A  submission,  by  which  an 
award  is  to  be  made,  on  or  before 
the  day  of  ,  or  such  day 

to  which  the  submission  may  be  en- 
larged, is  a  general  authority  to  be 
executed  within  a  reasonable   time. 

Ibid. 

BAIL. 

1.  By  the  practice  of  this  Court, 
the  plaintiff  is  entitled  to  costs,  upon 
the  second  notice  of  justification,  if  a 
brief  be  delivered  to  counsel  to  op- 
pose the  bail  upon  the  first  notice. 
Barrow  v.  Whitehead,  t 

2.  It  is  sufficient  if  bail  swear  that 
they  are  worth  the  amount  required, 
after  payment  of  all  their  just  debts. 
Anonymous,  1 0 1 

8.  An  affidavit  of  the  justification 
of  bail  is  properly  sworn  before  a 
commissioner  for  the  purpose  of  tak- 
ing bail.  Ibid. 


BANKRUPT. 


CALICO-PRINTER.        6*9 


4.  Where  a  defendant  put  in  bail 
and  (Headed  in  abatement,  but  after- 
wards, exception  having  been  taken 
to  the  bail,  gave  notice  of  adding  and 
justifying  fresh  bail,  and  subsequently 
rendered  in  due  time: — Held,  that 
the  render  was  equivalent  to  a  justi- 
fication of  the  bail,  and  that  the  plea 
was  well  pleaded.  Cassen,  Gent., 
One  &e.  v.  Bond,  Gent.,  One  &c. 

531 

BANK  OP  ENGLAND, 
See  Distringas. 

BANKRUPT, 

See  Auction  Doty. 
Evidence,  1. 
Exceptions,  g. 
Lessor  &  Lesser,  2. 

1.  Where  A.  and  B.,  being  in  em- 
barrassed circumstances,  conveyed  to 
C  all  the  machinery  in  their  mills, 
and  all  the  machinery  to  be  substitut- 
ed in  lieu  thereof,  to  secure  3,029/. 
99.  7d.,  with  interest,  defeasible,  how- 
ever, upon  the  payment  of  that  sum, 
with  interest,  by  instalments  of  50/. 
in  each  succeeding  month,  but  had 
other  property: — Held,  that  this  was 
not  per  se  an  act  of  bankruptcy,  but 
that  it  should  have  been  left  to  the 
Jury  to  say,  whether  the  conveyance 
was  a  fraudulent  preference,  Balme 
and  others,  Assignees  of  Bankarl 
and  Benson,  Bankrupts,  v.  Hulton 
and  others,  101 

2.  Quocre,  Whether  a  sheriff,  who 
seizes  and  sells  goods  of  a  bankrupt 
before  commission,  but  after  an  act 
of  bankruptcy,  without  notice,  is  lia- 
ble in  trover  to  the  assignees.  Bay- 
ley,  J  ,  dubitante  at  Nisi  Prius.  Ibid. 

3.  Upon  a  bill  by  assignees  to  set 
aside  a  settlement,  made  by  a  trader 
in  favour  of  his  children,  on  the 
ground  that  he  was  insolvent  at  the 
time  of  the  execution  of  the  settle- 
ment, the  Court  considered  that  the 


insolvency  mentioned  in  the  late 
bankrupt  act,  6  Geo.  4,  c,  16,  s.  75, 
must  mean  a  total  insolvency,  such 
as  a  general  inability  to  pay  debts  in 
the  ordinary  course  of  trade,  or  the 
entering  into  a  composition  with  cre- 
ditors ;  and  that  notice  of  inability 
to  meet  a  particular  demand  was  not 
notice  of  insolvency ;  and  in  the  pre- 
sent case  held,  that  evidence  that  the 
bankrupt  had  accepted  two  bills  prior 
to  the  date  of  the  settlement,  and 
which  were  from  time  to  time  renew- 
ed, and  ultimately  not  paid,  was  not 
alone  sufficient  evidence  of  insolvency, 
within  the  meaning  of  the  act.  Cutten 


v.  Sanger  and  others, 


459 


4.  To  a  bill  by  assignees  of  a  bank- 
rupt, a  plea  that  the  suit  had  been 
instituted  without  the  consent  of  the 
creditors,  or  of  the  commissioners,  as 
required  by  the  statutes  5  Geo.  2,  c. 
30,  and  the  6  Geo.  4,  c  1 6,  was  al- 
lowed, chiefly  on  the  ground  of  a 
similar  plea  having  been  allowed  In 
the  Court  of  Chancery,  in  Ocklestone 
v.  Benson,  (2  Sim.  &  Stuart,  265). 
Boson  v.  Williams,  475 

See,  in  reference  to  this  case,  the 
note  prefixed  to  this  volume. 

BILL. 

See  Practice  (Equity). 

BILL  OF  EXCHANGE, 
See  Bankrupt,  3. 

i 
i 

BILL  OF  SALE. 

See  Action,  1. 
Bankrupt,  1. 

BRITISH  MUSEUM. 
See  Copyright. 

CALICO-PRINTER. 
See  Extent,  2,  3. 
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COMPOSITION. 


CONSTRUCTION. 


CHAPEL. 

1.  The  perpetual  curate  of  an  aug- 
mented parochial  chapelry  has  a  suf- 
ficient possession  whereon  to  maintain 
trespass  for  breaking  and  entering 
die  chapel  and  destroying  the  pews. 
Jones,  Clerk,  v.  Ellis  and  others. 

265 

2.  A  chapel-warden  of  a  parochial 
chapelry  has  not,  by  virtue  of  his  of- 
fice, any  authority  to  enter  the  chapel 
and  remove  the  pews,  without  the 
consent  of  the  perpetual  curate.  Ibid. 

CHARITY. 

Sec  Legacy. 
Titiies,  7. 

CHARTER. 

See  Construction,  5. 

CHURCHWARDEN. 

See  Chapel,  2. 

CLERK  OF  ESTREATS   (duties 

or),  5C4. 

CLERK  OF  THE  PEACE. 

The  duplicate  of  fines,  issues,  a- 
merciaments,  and  forfeited  recogni- 
zances, required  to  be  delivered  into 
the  Exchequer  by  the  clerk  of  the 
peace,  under  the  statute  3  Geo.  4,  c. 
46,  s.  14,  must  be  delivered  in  on 
oath.     Ex  parte  Hodgson,  142 

COMPETENCY. 

See  Witness. 

COMPOSITION. 

Sec  Bankrupt,  3. 
Tubes. 

COMPTROLLER  OF  THE  PIPE, 

(duties  of),  564. 


CONSTRUCTION. 

See  Bankrupt,  3. 
Devise. 

Illegal  Wager,  1. 
Inclosure. 

IiEOACT. 

Tithes,  8. 

1  •  Under  an  act  of  Parliament  for 
making  docks,  the  value  or  compen- 
sation for  property  taken  for  the  pur- 
poses of  the  act  was  directed,  in  cer- 
tain cases,  to  be  paid  into  the  Bank, 
in  the  name  of  the  Accountant-Ge- 
neral, and  to  be  laid  out  in  bank 
annuities ;  and  until  such  bank  annu- 
ities should  be  sold,  and  the  produce 
invested  in  other  hereditaments,  the 
dividends  were  to  be  paid  to  the  per- 
son or  persons  who  would  be  entitled 
to  the  rents  and  profits  of  the  heredi- 
taments if  unsold.  The  act  also  di- 
rected, that  the  Court,  on  the  appli- 
cation of  any  person  or  persons  mak- 
ing claim  to  the  money  awarded  as  a 
compensation,  by  motion  or  petition, 
should,  in  a  summary  way  of  pro- 
ceeding, or  otherwise,  order  the  same 
to  be  laid  out  and  invested  in  the 
funds,  or  distribution  thereof,  or  pay- 
ment of  the  dividends,  according  to 
the  estate,  tide,  or  interest  of  the  per- 
son making  claim  thereto.  On  the 
petition  of  an  annuitant,  whose  an- 
nuity, was  charged  on  the  pro- 
perty, with  powers  of  distress  and 
entry,  and  further  secured  by  a  term, 
for  payment  of  his  annuity  and  the 
arrears  thereof  out  of  a  fund  brought 
into  Court  under  the  act : — The  Court 
held,  that  it  had  no  authority  to  pro- 
ceed in  a  summary  way  on  the  peti- 
tion of  an  incumbrancer,  but  only  at 
the  instance  of  the  persons  who  would 
have  been  entitled  to  the  rents  if  the 
property  had  been  unsold  ;  and  dis- 
missed the  petition.  In  the  matter 
of  the  St.  Katherine  Dock  Company, 
Ex  parte  Back,  38G 

2.  It  is  by  no   means  unusual  in 


CONSTRUCTION. 


CONSTRUCTION.       031 


construing  a  remedial  statute,  to  ex- 
tend the  enacting  words  beyond  their 
natural  import  and  effect,  in  order  to 
include  cases  within  the  same  mis- 
chief. Dean  and  Chapter  of  York 
v.  Middleborough)  196 

3.  The  recitals  in  the  disabling 
statute  do  not  limit  the  force  of  the 
subsequent  enactment  to  cases  in 
which  the  mischief  by  the  alienation 
is  done  to  the  personal  intercut  of  the 
successor  of  the  alienor ;  for  it  is  evi- 
dent from  the  enactment  that  the 
legislature  intended  to  apply  the  pro- 
hibition to  the  case  of  persons  who 
were  seised  either  as  mere  trustees,  or 
in  a  great  measure  as  trustees,  and 
among  other  persons  to  the  master  or 
guardian  of  an  hospital.  Ibid. 

4.  Where,  on  the  dissolution  of 
monasteries,  die  possessions  of  an 
abbey  came  to  the  Crown,  and  the 
Crown  subsequently  granted  all  the 
tRhcs  yearly  renewing,  with  all  their 
rights,  members,  and  appurtenances: 
—Held)  that  the  Crown  being  the 
rector,  or  in  loco  rcctoris,  the  tithes 
granted  must  mean  the  rectorial 
tithes,  or  all  the  tithes  except  such  as 
had  been  withdrawn  by  an  endow- 
ment for  the  minister;  but  royal 
grants  being  strictly  construed,  the 
Court  would  not  hold  that  the  grant 
extended  to  the  rectory,  the  rectory 
not  being  granted  in  express  terms. 
Governors  of  Lucton  School  v.  Scar- 
lett, 330 

5.  In  ascertaining  the  meaning  and 
effect  of  a  charter,  contemporaneous 
documents,  proceedings  in  causes  re- 
lating to  it,  and  parol  testimony,  may 
be  resorted  to,  in  order  to  explain 
and  give  to  the  charter  a  construction, 
but  not  to  contradict  it.  Ibid. 

6.  The  Ministers'  accounts  and 
the  royal  grants  are,  when  they  so 
state,  usually  considered  as  sufficient 
evidence  that  certain  premises  were 
parts  of  a  dissolved  monastery.  Ibid. 

7.  Under  a  settlement  and  reco- 
very, lands  were  limited  to  the  use  of 


A.  for  life,  and  after  his  decease  to 
the  use  of  B.,  and  his  heirs,  during  the 
life  of  A*%  to  support  contingent  re- 
mainders; remainder  to  the  use  of 
C.  for  life ;  remainder  to  the  same 

B.  and  his  heirs,  during  the  life  of  C, 
to  support  contingent  remainders; 
remainder  to  the  first  and  other  sons 
of  C,  in  tail  male ;  remainder  to  the 
use  of  D.  for  life,  and  if  the  should 
marry,  and  her  husband  should  sur- 
vive her,  to  her  husband  for  his  life ; 
and,  after  the  determination  of  those 
estates,  to  the  said  B.  and  his  heirs 
(without  saying,  during  the  life  of  D.), 
to  support  and  preserve  contingent 
remainders;  Remainder  to  the  first 
and  other  sons  of/).,  in  tail;  Re- 
mainder to  the  use  of  E,  for  her  life, 
and,  if  she  should  marry,  and  her  hus- 
band should  survive  her,  to  her  hus- 
band, for  hi*  life,  and,  after  the  deter- 
mination of  those  estates,  to  the  said 
B.  and  his  heirs  (without  saying,  dur- 
ing the  life  of  E.\  to  support  contin- 
gent remainders;  remainder  to  the 
first  and  other  sons  of/?.,  in  tail  male : 
Held,  that,  under  the  limitation  to  B. 
and  his  heirs,  after  the  limitations  of 
estates  for  life  to  D.  and  E.t  the 
trustee  took  the  fee,  and  that  E.  took 
only  an  equitable  estate.  Colmore 
v.  Tyndall,  605 

8.  It  is  not  a  sufficient  ground  for 
restricting  an  estate  limited  in  a  deed 
to  a  trustee  and  his  heirs,  to  an  estate 
for  life,  that  the  estate  given  to  the 
trustee  seems  to  be  larger  than  was 
essential  to  its  purpose,  or  that  the 
limitation  has  been  unnecessarily  re- 
peated. Ibid* 

9.  A  deed  of  conveyance,  after 
reciting  that  it  had  been  agreed  that 
1,400/.,  part  of  the  purchase-money, 
should  be  paid  to  the  mortgagee  of 
the  premises,  and  that  the  residue  of 
the  purchase-money,  460/.,  should  be 
paid  to  the  purchaser,  witnessed,  that, 
in  consideration  of  the  sum  of  1,400/. 
paid  to  the  mortgagee,  at  or  before 
the  scaling  and  delivery  of  the  deed, 
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COSTS. 


CURATE. 


the  receipt  whereof  the  mortgagee 
acknowledged,  and  from  the  mort- 
gage~tnooey  and  every  part  thereof 
acquitted  and  discharged  the  vendor 
and  purchaser;  and,  also,  in  consider- 
ation of  the  said  sum  of  400/.,  paid 
to  the  vendor  as  Before-mentioned, 
the  receipt  whereof,  and  also  the  pay* 
ment  of  the  mortgage-money,  malting 
id  the  whole  the  torn  of  1,800/.,  the 
vendor  thereby  acknowledged,  and, 
from  the  same  and  every  part  thereof, 
acquitted,  released,  and  discharged, 
tte  purchaser,  ftc. — Held,  Vaughan, 
II.  atssenfienfe,  to  be  no  estoppel  upon 
the  vendor,  the  release  by  the  words 
"  as  before  mentioned,"  &c,  referring 
to  and  being  qualified  by  the  recital 
which  staled  an  agreement  to  pay  the 
460/.,  and  not  an  actual  payment. 
BoUretl  v.  Summers,  407 

'  ■  ■ 

-      CONTEMPT. 

See  Affidavit  (in  general),  1. 
Practice  (Equity),  3. 

CONTRACT. 

See  Agreement. 
Vestry. 

COPYRIGHT. 

A  part  of  a  work  published  at  un- 
certain intervals,  of  which  thirty 
copies  only  are  printed,  twenty-six 
of  which  are  subscribed  for,  the 
principal  costs  of  publication  being 
defrayed  by  funds  devised  by  a  tes- 
tator -  for  that  purpose,  is  not  a  book 
deninndable  by  the  public  libraries  | 
under  the  54  Geo.  3,  c.  156.  Trus- 
tees  of  British  Museum   v.  Payne, 

166 
COSTS. 

See  Affidavit  (in  general),  3. 
Bail,  1. 
Ejectment. 
Exceptions. 

Practice  fEouiTY),  3,  4. 
Practice  (Law  &  Revenue),  6. 
Solicitor  and  Client,  1,  2,  3. 


1.  Where,  in  a  country  cause,  be- 
fore declaration,  the  defendant  took 
out  a  summons  to  stay  proceedings 
upon  payment  of  a  sum  less  than  the 
plaintiffs  demand,,  and  costs,  upon 
which  no  order  was  made;  and  the 
defendant  afterwards  paid  that  sum 
into  Court,  which  the  platnttfTa-  agent, 
having  in  the  meantime  consulted  his 
principal  in  the  country,  took  out  of 
Court — Held,  that  the  plaintiff  not 
having  been  guilty  of  fraud  or  vexa- 
tion, was  entitled  to  costs  up  to  the 
time  at  which  he  took  the  money  out 
of  Court.  Haworth  v.  Holgate  and 
others,  £57 

£.  Where  three  appointments  are 
made  by  the  Master  upon  an  order 
for  the  plaintiff  to  amend,  upon  pay- 
ment of  costs,  and  the  attorney  for 
the  plaintiff  attends  the  Master  ac- 
cordingly, but  no  one  appears  for  the 
defendant,  the  Master  should  indorse 
the  order,  allowing  the  sum  of  $s.  4a9. 
•for  the  costs  of  the  attendance,  with- 
out requiring  an  affidavit  of  the  ser- 
vice of  the  appointments,  or  of  the 
attendances.  Praed  and  others  v. 
Hammond  and  others,  32 

3.  To  a  declaration  of  trespass 
quare  domumf regit,  with  a  count  de 
bonis  asportatis,  the  defendant  pleaded 
the  general  issue  and  accord  and  satis- 
faction (the  question  at  the  trial  being 
whether  a  term  for  years  had  expired), 
and  the  Jury  found  a  general  verdict 
for  the  plaintiff,  with  damages  under 
40s.,  and  the  Judge  certified  the 
amount  of  damages  under  die  statute 
43  Eliz.  c.  6,  s.  £:— Held,  that  the 
plaintiff  was  entitled  to  costs  de  incre- 
ment t  notwithstanding  the  certificate. 
Wright  v.  Piggin,  544 

COUNTERPART. 

See  Evidence,  3. 

CURATE. 

Sec  Chapel. 


DEEDS  AND   PAPERS. 


DEPOSITIONS.         63$ 


CUSTOM. 
See  Pleading  (Law  &  Revenue),  1 . 

CUSTOMARY  PAYMENT. 

See  Modus* 
Tithes. 

DEBT,  ACTION  OF. 

See  Escape. 

DEBTOR  AND  CREDITOR. 

On  a  bill  by  a  creditor  against 
an  executor,  for  payment  of  his  de- 
mand, and  an  account  of  the  testator's 
estate,  the  Court,  in  consequence  of 
some  doubt  respecting  the  validity  of 
the  debt,  retained  the  bill  for  a  year, 
with  liberty  for  the  plaintiff  to  bring 
an  action.  And  the  statute  of  limita- 
tions having  taken  effect  between  the 
filing  of  the  bill  and  the  decree,  the 
Court  restrained  the  defendant  from 
insisting  at  law  on  the  benefit  of  that 
statute.     Sirdefield  v.  Price,  73 

DECLARATION. 
See  Costs. 

Practice  (Law  &  Revenue),  5, 6. 

DEEDS   AND    PAPERS   (PRO- 
DUCTION OF). 

See  Practice  (Equity). 

1.  Where  two  parts  of  a  lease  were 
interchangeably  executed,  and  the 
part  in  the  possession  of  die  plaintiff 
was  lost,  the  Court  would  not  inter- 
fere to  compel  the  defendant  to  per- 
mit the  plaintiff  to  inspect  and  take  a 
copy  of  that  part  which  was  in  his 
possession.  Woodcock  and  another 
v.  Worthmgton,  4 

2.  In  a  suit  by  a  vicar  against  occu- 
piers for  tithes,  a  motion  was  made  by 
the  plaintiff  for  production  of  deeds, 
papers,  and  writings,  admitted  by  the 
answer  of  one  of  the  defendants  to  be 
in  his  possession  or  power.  The  de- 
fendant resisted  the  application,  on 


the  ground  that  several  of  such  docu- 
ments related  to  and  showed  his  title 
as  lay  impropriator  to  some  of  the 
tithes  in  question.  The  Court  held* 
that  the  plaintiff  was  not  entitled  to 
the  production  of  such  of  them  as  re- 
lated to  the  title  of  the  defendant  to 
the  tithes  in  question.  Colli**  v» 
Greeley,  Bart.,  and  others,  .  490 
3.  The  Court  does  not  usually  com- 
pel a  party  to  produce  his  title-deeds  as 
evidence,  but  where  a  party  produces 
them  to  defeat  his  adversary,  the  op? 
posite  side  is  entitled  loan  inspection 
of  them.  And,  therefore,  where,  in. 
a  tithe  suit,  the  defendant  produced 
at  the  bearing  divers  books  and  ac- 
counts to  defeat  the  plaintiff's  .title* 
the  Court  introduced  into  the  decree 
a  direction  that  the  defendants  should 
produce  the  accounts,  &cf  before  the. 
Master,  and  also  at  the  trial  of  an 
issue  directed  by  the  Cevrt.  Willi* 
v.  Fqrrer,  £41 

DEFAMATION. 
See  Libel.  • 

DEMAND. 
See  Principal  &  Aobnt. 

DEMISE. 
See  Lessor  &  Lessee. 

DEMURRER. 

See  Practice  (Equity). 

A  demurrer  ore  teme  cannot  be 
offered  to  part  of  a  bill.  Skepkerd  v. 
Lloyd,  400 

DEPOSIT. 
See  Principal  &  Agent. 

DEPOSITIONS. 

&?e  Practice  (Equity),  2. 
^  Depositions    taken    by   commis- 
sion, suppressed,  it  appearing  that 
the  evidence  had  been  taken  by  the 
clerk  to  the  commissioners,  and  that 
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DISTRINGAS. 


EVIDENCE. 


the  effect  of  some  of  the  depositions 
had  been  communicated  to  the  agent 
on  the  other  side.     Lennox  v.  Araut- 

nings,  483 

DEVISE. 

1  Devise  of  lands  to  the  use  of  A. 
for  life,  with  remainder  to  the  use  of 
the  children  of  A .,  as  tenants  in  com- 
mon, in  tail,  with  benefit  of  survivor- 
ship, with  remainders  over.  A., 
having  seven  children,  became  bank- 
rupt, and  the  lands  were  purchased 
under  a  local  act  of  Parliament  by 
trustees  for  city  improvements,  and 
the  value  of  the  interest  of  the  chil- 
dren  was  ascertained  by  a  jury,  with- 
out reference  to  the  value  of  the 
estate  for  life  of  A.t  or  the  subsequent 
contingent  remainders ;  and  the  amount 
was  paid  into  the  bank  in  the  name  of 
the  Accountant-GeneraJ.  The  Court 
doubted  the  propriety  of  the  pro- 
ceeding, and  refused  to  order  the 
dividends  to  be  paid  for  the  mainte- 
nance of  the  children  of  A.  White- 
head,  Ex  parte,  243 

DISABLING  STATUTE. 

See  Construction. 
Tithes,  7. 

DISCONTINUANCE. 

See  Practice  (Law  &  Revenue),  6. 

DISCOVERY. 

See  Penalty. 

Pleading  (Equity),  2,  3. 

DISTRESS. 
See  Lessor  &  Lessee,  1. 

DISTRINGAS. 

See  Venire,  2. 

Where  a  distringas  was  issued  and 

served  upon  the  Secretary  of  the  Bank 

of  England,  accompanied  by  a  notice, 

that  it  was  for  the  purpose  of  pre- 


venting  the  transfer  and  payment  of 
-stock  and  dividends  standing  in  the 
name  of  W.  W. ;  bat  no  bill  had  been 
filed  against  the  Bank  or  W%  W.%  the 
distringas  was,  under  the  circum- 
stances of  the  case,  set  aside  with  costs. 
Scott  v.  Bank  of  England,  327 

EJECTMENT. 

See  Affidavit  (in  general),  2. 
Lessor  &  Lessee,  2. 

Where,  upon  an  ejectment  a- 
gainst  the  tenant  in  possession,  who 
came  into  possession  as  tenant  of  the 
lessor  of  the  plaintiff,  a  third  person, 
having  an  adverse  title,  entered  into 
a  consent  rule,  to  defend  as  landlord, 
the  Court  discharged  the  consent  rule 
with  costs.  Doe  ex  dem.  Horton  v. 
Rhys,  88 

ENDOWMENT. 

See  Construction. 
Tithes. 

ESCAPE. 

A.t  a  Sheriff's  officer,  went  with 
B.  to  the  house  of  C.  to  arrest  him 
upon  a  ca.  sa.  A.  read  the  warrant 
to  C,  whereupon  C.  rushed  out 
against  A.,  who  caught  (7.  round  the 
waist,  but  was  unable  to  hold  him, 
and  C.  escaped  :~—I£eld,  that  the 
Sheriff  was  liable  to  an  action  of  debt 
for  the  escape.     Nickollv*  Darlcy% 

899 
ESTATE-TAIL. 

See  Construction,  7,  8. 
Devise. 

ESTOPPEL. 

See  Construction,  7. 

EVIDENCE. 

See  Practice  (Equity),  2. 
Re-hearing. 
Tithes,  (Passim), 
Witness. 
1.  The  96th  section  of  the   bank- 


EXCEPTIONS. 


EXTENT. 
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riipt  act,  6  Geo.  4,  c.  16,  which  enacts 
that  the  proceedings  in  bankruptcy 
shall  not  be  received  in  evidence,  un- 
less the  same  shall  have  been  first 
entered  of  record,  does  not  dispense 
with  proof  of  the  execution  of  the 
assignment.  GchnersnU  and  others, 
Assignees,  &c.  v.  Serle,  5 

2.  Where  publication  has  passed,  and 
the  cause  is  in  the  paper  for  hearing, 
the  plaintiff,  upon  motion,  paying  the 
costs  of  the  application,  will  be  allowed 
to  examine  witnesses  to  the  execution 
of  a  wilL     (sotey  v.  Colsy,  44 

3.  A  leasee,  who  executes  the  coin> 
terpart  of  a  lease,  cannot  dispute  its 
admissibility  m  evidence,  or  impeach 
its  validity,  upon  the  ground  of  the 
original  not  being  properly  stamped. 
Paul  v.  Meek  and  another,  116 

4.  Special  justification.  Evidence 
of  general  usage  admitted  to  support 
it.     Snape  v.  Man  ley,  82 

EXCEPTIONS. 

See  Injunction. 

Practice  (Equity). 

1.  Where  a  great  number  of  excep- 
tions were  taken  to  an  answer,  and 
shortly  before  the  argument  the  de- 
fendant submitted  to  answer  them,  in 
consequence  of  which,  it  was  urged, 
that  the  answer  was  clearly  evasive, 
and  that  the  ordinary  costs  were 
greatly  inadequate;  yet  the  Court  re- 
fused to  give  extra  costs,  but  reserved 
the  consideration  of  them,  until  the 
hearing  of  the  cause.  Attwood  v. 
Small,  72 

2.  Bill  against  assignees  of  a  bank- 
rupt for  an  account  and  an  injunction 
to  restrain  proceedings  at  law.  One  of 
the  assignees  put  in  a  separate  an- 
swer, stating  that  his  name  had  been 
used  in  the  action  at  law  without 
his  knowledge  or  authority:  that  he 
had  not  acted  as  assignee,  except  in 
some  trifling  particulars,  not  con- 
nected  with  the  matter  in  the  bill 


mentioned ;  and  that  hie  was  wholly 
ignorant  of  the  matter  set  fbrth  in  the 
bill — Exceptions  to  the  answer,  be- 
cause the  defendant  had  not  answered 
each  interrogatory:  over-ruled  with 
costs.     Jones  v.  nigging  505 

EXCISE. 

See  Extent. 

Glass. 

EXECUTION. 

See  Escape. 

Pleading  (Law  &  Revenue),  2. 

EXECUTOfc. 

See  Injunction,  8. 

Practice  (Law  &  Revenue),  6. 

EXTENT.  : 

1.  Where  an  interest  in  premises 
leased  for  lives,  and  for  a  further  term 
of  years  after  the  decease  of  the  sur- 
vivor, had  been  extended,  and  sold 
by  the  sheriff  under  a  wrtt  of  vendi* 
tioni  exponas,  but  no  order  of  Court 
had  been  obtained  for  the  sale  under 
the  stat.  25  Geo.  3,  c.  SS9  the  Court 
refused  to  confirm  the  sale  and  order 
the  Remembrancer  to  execute  a  con- 
veyance to  the  purchaser.  Rex  v. 
Blunt,  120 

2.  Calicoes  in  the  white,  frame- 
marked,  the  property  and  manufac* 
ture  of  third  persons,  in  the  hands  of 
the  printer,  are  not  liable  to  seizure 
under  an  extent  for  by-gone  duties 
due  from  the  printer,  by  virtue  of  the 
stat.  28  Geo.  3,  C.  37,  s.  1 1,  the  prin- 
ter not  being  the  maker  or  manufac- 
turer, within  the  meaning  of  that  act. 
The  King  v.  Ttegonbtg  and  others, 

182 

3.  Queers  whether  printed  cali- 
coes, the  property  of  third  persons,  in 
the  hands  of  the  printer,  are  liable  to 
seizure  tinder  an  extent  for  duties  in 
respect  of  those  goods,  due  from  the 
printer,  by  virtue  of  stat.  28  Geo.  3, 
c.  37,  s.  21  >  Ibid, 


636 


GLASS. 


IMPERTINENCE. 


FEIGNED  ISSUE. 
See  Practice  (Equity),  5. 

FERRY. 

1.  It  is  sufficient  for  the  plaintiff  to 
prove  that  he  was  in  possession  of  the 
ferry  at  the  time  the  cause  of  action 
accrued,  to  entitle  him  to  maintain  an 
action  on  the  case  for  the  disturbance 
of  it,     TroUer  v.  Harris,  285 

£•  From  an  user  of  thirty-five 
years,  the  Jury  may  presume  that  a 
ferry  had  a  legal  origin.  Ibid. 

3.  A  variation  in  the  amount  of 
ferryage  will  not  avoid  the  franchise. 

Ibid. 

FIERI  FACIAS. 

See  Pleading  (Law  &  Revenue),  2. 

FOREIGN  APPOSER  (duties  of), 

564. 

FORFEITURE. 

See  Lessor  &  Lessee,  2. 
Penalty. 

FRANCHISE. 

See  Ferry. 

FRAUD. 

See  Penalty. 

Solicitor  &  Client,  1 . 

FRAUDULENT  CONVEYANCE. 

See  Bankrupt,  1. 

GLASS. 

By  the  6  Geo.  4,  c.  117,  s.  8,  ma- 
nufacturers of  glass  are  directed  to 
unstop  their  glass  pots  at  one  and  the 
same  time,  and  to  work  out  the  whole 
of  the  materials  of  the  pots  constitut- 
ing that  journey  on  or  before  six 
o'clock  of  Saturday  evening;  the 
section  then  provides,  that,  upon  a 
notice  given   for  that  purpose,  the 


manufacturer  may  lade  the  materials 
which  may  remain  in  the  pots,  after 
he  shall  have  ceased  to  work  out  any 
wares  therefrom,  and  the  gauged 
weight  of  such  materials  shall  be  de- 
ducted from  the  duty  chargeable  on 
the  guage  of  the  full  pot : — Held, 
that  the  lading  out  can  only  take  place 
at  the  termination  of  a  journey,  and 
that  if  laded  out  during  a  journey, 
the  manufacturer  is  entitled  to  no  de- 
duction, but  is  liable  to  the  full  duty, 
unless  he  shew  that  when  the  journey 
is  finished,  the  materials  so  laded  out 
remained  in  specie,  or  were  put  into 
another  pot,  as  an  overtaker,  so  that 
the  duty  would  be  paid.  The  Attor- 
ney-General v.  BcU9  431 

HOSPITAL. 

See  Construction. 

ILLEGAL  WAGER. 

1.  A.  paid  B.  7,500/,  in  consider- 
ation that  B.  should  pay  A.  10,000/. 
or  such  proportion  of  that  amount, 
say  10,000/,  as  C.  paid  his  legal  ge- 
neral creditors: — Held,  after  verdict, 
that  the  declaration  which  alleged 
that  C.  had  paid  his  legal  general 
creditors  10,000/.  for  the  purpose  of 
shewing  that  A.  had  won  the  wager, 
was  warranted  by  the  construction  of 
the  wager.     Thornton  v.   Thackray, 

156 

£.  It  is  no  ground  for  arresting  the 
judgment  after  verdict,  that  the  sub- 
ject-matter of  the  action  was  a  wager 
between  A.  and  B.  upon  the  solvency 
of  C,  in  which  they  had  no  interest. 

Ibid. 

S.  Semble,  That  the  Judge  may  re- 
fuse to  try  a  cause  upon  a  wager, 
where  the  parties  have  no  interest. 

Ibid. 

IMPERTINENCE. 

Sec  Injunction,  1, 2. 


INJUNCTION. 


INSOLVENT. 
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IMPROPRIATOR. 

See  Tithes. 

INCLOSURE. 

By  an  inclosure  act  which  passed 
in  1 769,  commissioners  were  empow- 
ered to  make  allotments,  inter  alia, 
to  the  rector  of  the  parish  of  Wad- 
ding  ham  cum  Snitterby,  within  the 
adjoining  townships  of  W.,  S.f  and 
A.%  in  lieu  of  the  tithes  belonging  to 
the  rector,  and  arising  within  the 
same  lands  and  grounds,  the  award 
of  the  commissioners  to  be  final,  un- 
less appealed  against  within  six 
months,  saving,  however,  the  rights 
of  persons  other  than  those  to  whom 
allotments  should  be  made  in  respect 
of  their  several  interests.  Under  this 
act,  the  commissioners  allotted  to  the 
rector  lands  in  A.  and  &,  in  respect 
of  tithes  and  glebe  to  which  he  was 
there  entitled  ;  and  in  W.y  in  respect 
of  glebe,  but  made  tk>  specific  allot- 
ment in  W.  in  respect  of  tithes:  The 
rector  not  having  appealed  against 
the  award,  in  1  &25,  sued  for  tithes  in 
W.; — Held,  that  he  was  not  barred 
by  the  statute,  the  commissioners 
having  made  no  allotment  in  respect 
of  tithes  in  W.  Thorpe  v.  Cooper, 
Clerk,    .  445 

INDICTMENT. 

Answer  taken  off  the  file  and  en* 
trusted  to  one  of  the  Barons'  clerks, 
for  the  purpose  of  being  produced 
before  the  Grand  Jury,  on  an  indict- 
ment for  perjury  preferred  by  the 
plaintiff:  security  in  20/.  being  given 
for  the  safe  return  of  the  record. 
Tfumpton  v.  Crosthwaite,  5 1 2 

INFORMATION. 

See  Legacy. 

INJUNCTION. 

See  Practice  (Equity),  1. 
1.  Where   the   plaintiff  elects   to 

VOL.  II. 


shew  the  impertinence  of  the  answer 
as  cause  against  dissolving  an  injunc- 
tion, and  the  Master  reports  the  an- 
swer to  be  not  impertinent,  the  Court 
will  dissolve  the  injunction  absolutely, 
and  a  second  order  nisi  is  not  neces- 
sary.    Cot  v.  Horwell,  .  36 

2,  A  common  injunction  haying 
been  obtained  for  want  of  answer,,  on 
the  answer  coming  in,  exceptions  were 
taken  and  allowed;  the  bill  wan  then 
amended;  to  which,  and  the  excep- 
tions, a  further  answer  was  put  in; 
the  further  answer  was  referred 
for  scandal  and  impertinence.  .  The 
Master  reported  it  was  neither  scan- 
dalous nor  impertinent.  And  on  this 
report,  the  defendant  obtained  the 
usual  order  to  dissolve  the  injunction 
nisi.  Exceptions  to  the  answer  to 
the  amended  bill  were  offered  to  be 
shewn  as  cause,  but  the' Court  coiisw 
dered  the  reference  for  scandal  and 
impertinence  a  dilatory  proceeding, 
and  dissolved  the  injunction.  Stone 
v.  Bettridge,  482 

3.  Two  executors  were  appointed, 
one  proved,  the  other  declined  to  act; 
an  action  was  commenced  by  the  act- 
ing executor  against  a  debtor  to  the 
testator,  and  the  rule  of  law  requiring 
all  the  executors  to  join,  the  action 
was  brought  in  the  name  of  both  exe- 
cutors. On  a  bill  filed  by  the  debtor, 
he  obtained  the  common  injunction 
for  want  of  answer.  The  acting  ex- 
ecutor subsequently  put  in  an  answer, 
and  on  an  affidavit  that  the  other 
executor,  who  resided  abroad,  refused 
to  act  or  to  put  in  any  answer,  the 
Court  granted  an  order  nisi  to  dis- 
solve the  injunction.  Kilby  v.  Stan- 
ton and  another,  75 

INNUENDO. 

See  Libel. 

INSOLVENT. 

Sec  Bankrupt,  3. 
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LEGACY-DUTY. 


INTENT. 

See  Pleading  (Law  &  Revenue),  2. 

INTEREST. 

See  Witness. 

INTERROGATORIES. 

See  Depositions. 

INQUIRY. 

Where  the  notice  of  executing  a 
writ  of  inquiry  was  served  upon  the 
defendant  personally,  and  not  upon 
his  attorney  or  clerk  in  Court,  the 
service  was  held  to  be  insufficient. 
/ironies  v.  Till,  27 G 

IRELAND. 

See  Affidavit  (in  general),  4. 

IRREGULARITY. 

Sec  Bail,  4. 

ISSUE. 

Sec  Practice  (Equity),  5, 
Solicitor  &•  Client,  1. 
Tithes,  G. 

JOINT-STOCK  COMPANY. 
See  Penalty. 

JUDGMENT. 

The  rule  requiring  a  term's  no- 
tice of  proceeding,  does  not  extend 
to  a  motion  for  judgment  as  in  case 
of  a  nonsuit.  Ifuckin,  Clerk,  v. 
Recce,  Clerk,  275 

JURISDICTION. 

Sec  New  Trial. 

Practice  (Law  &  Revenue),  1,  2. 

The  Courts  above  have  no  juris- 
diction, by  the  Welch  judicature  act, 
5  Geo.  4,  c.  1 OC,  s.  2,  to  arrest  the 
judgment  in  a  cause  tried  in  Wales. 
I'aughan,   13.    dubitantc.     Powell  v. 


LAMB. 

Sec  Modus. 
Tithes,  1 1 . 

LANDLORD  AND  TENANT. 

See  Ejectment. 

Lessor  &  Lessee. 

LEASE,  SURRENDER  OF. 
See  Lessor  &  Lessee,  1. 

LEGACY  AND  LEGATEE. 
See  Legacy  Duty. 

Where  a  legacy  of  a  sum  of 
stock  was  bequeathed  to  the  rector, 
church-wardens,  and  overseers  of  the 
poor,  of  a  parish,  upon  trust  to  lay  out 
and  dispose  of  the  interest  and  divi- 
dends in  bread,  to  be  given,  for  ever, 
annually,  to  the  poorest  parishioners, 
at  the  discretion  of  the  rector,  church- 
wardens, and  overseers,  for  the  time 
being : — Held,  that  the  rector,  church- 
wardens, and  overseers,  might  file  a 
bill  for  payment  of  the  legacy,  and 
that  an  information  by  the  Attorney- 
General  was  not  necessary.  Mavor 
v.  Nixon,  CO 

See  Magdalen  College  v.  Sib" 
tnorpr,  04 

LEGACY-DUTY. 

See  Appropriation. 

A.,  who  died  in  1794,  bequeathed 
a  legacy,  in  consolidated  stock,  to  ex- 
ecutors, in  trust  to  pay  the  interest  to 
B,  for  life;  remainder,  after  B.'s  de- 
cease, to  the  surviving  children  of  B. 
on  their  attaining  twenty-one;  re- 
mainder, if  no  surviving  children,  to 
the  appointment  of  B. ;  remainder,  in 
default  of  appointment,  to  B.'s  next 
of  kin :  upon  A.'s  death  the  executors 
transferred  the  legacies  into  their  own 
names  from  that  of  the  testator,  paid 
the  testator's  debts,  and  accounted  for 
the  residuary  estate  to  the  residuary 
legatee;  the  dividends  were  regularly 
paid   by  the   executors  to  B,    until 
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1826,  when  B.  died,  leaving  three 
children : — Held,  that  the  transfer  did 
not  amount  to  a  payment,  delivery, 
retainer,  satisfaction,  or  discharge  of 
the  legacy,  before  the  Slat  of  August, 
1815,  and  was  therefore  liable  to  the 
duty  under  the  55  Geo.  3,  c,  184. 
Attorney -General  v.  Wood,  290 

LESSOR  AND  LESSEE. 

See  Evidence,  3. 

1.  A.  demised  certain  premises  to 
B.,  which  B.  demised  to  C,  reserving 
rent:  the  interest  of  B.  was  after- 
wards sold  to  D.9  upon  which  D.  ob- 
tained from  A.  a  new  lease,  the  lease 
to  B.  having  been  cancelled :  B.  and 
D.  afterwards  distrained  for  rent,  in 
the  name  of  D. ;  upon  which  occasion, 
D.  declared  that  the  premises  belong- 
ed to  him: — Held,  in  an  action  of 
trespass  against  B.,  D.9  and  others, 
their  servants,  that  the  cancellation 
and  new  lease  did  not  operate  as  a 
surrender  of  the  interest  of  B.t  and 
that,  rent  being  due  to  B.  by  effluc- 
tion  of  time,  the  defendants  were  jus- 
tified in  making  the  distress,  though 
in  the  name  of  D.  Wootley  v.  Gre- 
gory, 536 

2.  Under  an  agreement  for  a  lease, 
containing  a  covenant  against  aliena- 
tion, and  a  proviso  for  re-entry  for 
breach  of  the  covenant:  the  lessee, 
after  having  been  in  possession  for 
many  years,  conveyed  all  his  property 
to  trustees,  for  the  benefit  of  his  cre- 
ditors, and  subsequently  a  commission 
of  bankrupt  issued  against  him,  and 
he  was  found  bankrupt.  On  the  trial 
of  an  ejectment  at  law,  it  was  held  that 
the  deed  was  an  act  of  bankruptcy, 
and  void,  and  that  it  did  not  operate 
as  a  valid  assignment  of  the  lease, 
and  was  therefore  no  forfeiture.  On 
a  bill  by  the  assignees  for  the  spe- 
cific performance  of  the  agreement,  the 
Court  decreed  that  the  assignees  were 
entitled  to  a  lease,,  according  to  the 


agreement,  on  personally  entering  in- 
to those  covenants  which  the  bank- 
rupt, if  solvent,  would  have  been 
bound  to  enter  into.    Powell  v.  Lloyd, 

LIBEL. 

See  Venue. 

1.  An  innuendo  unconnected  with 
prefatory  averment  cannot  enlarge  the 
sense  of  a  libel.  Where,  therefore, 
the  following  libel :  —  "  Society  of 
Guardians  for  the  Protection  of  Trade 
against  Swindlers  and  Sharpers  &c, 
I  (meaning  the  defendant)  am  directed 
to  inform  you  that  A.  B.  (meaning 
the  plaintiff)  and  C.  Z>.  are  report- 
ed to  this  society  as  improper  to  be 
proposed  to  be  balloted  for  as  mem- 
bers thereof,"  was  explained  by  innu- 
endo to  mean  that  the  plaintiff  was  a 
swindler  and  sharper,  and  an  impro- 
per person  to  be  a  member  of  the  said 
society;  the  judgment  of  the  K.  B.9 
arresting  the  judgment  after  verdict 
for  the  plaintiff,  was  affirmed.  Gold- 
stein v.  Foss,  146 

2.  The  declaration,  after  the  usual 
prefatory  averments,  stated  that  the 
plaintiff  was  a  Justice  of  the  peace,  and 
that  the  defendant  published  of  him 
as  such  Justice  the  matter  following: 
"  The  other  two  magistrates  residing 
within  our  county,  are  H.  C.  A.9 
Esqr.  (meaning  the  plaintiff)  and  F. 
G.,  the  latter  of  whom  is  gone  to 
reside  abroad;  as  to  Mr.  A.,  he  is 
Chairman  of  the  Finance  Committee, 
of  the  county  of  IV.,  and  has  audited 
accounts  containing  items  of  upwards 
of  12,000/.,  for  the  nominal  purpose 
of  furnishing  lodgings,  plate,  &c.,  for 
the  judges,  but  which  expenditure  in 
reality  was,  to  find  accommodation 
for  the  magistrates,  as  the  sheriff 
always  found  the  judges  suitable 
lodgings,  without  putting  the  county 
to  any  expense,"  thereby  meaning 
that  the  said  plaintiff  had  conducted 
himself  corruptly,  unduly,  and  im- 
properly, in  his  office  of  Justice  of 
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LORDS*  ACT. 


NONSUIT. 


the  peace.  After  verdict,  the  judg- 
ment was  arrested,  the  publication 
not  being  libellous  per  se,  and  the 
declaration  containing  no  prefatory 
averment,  connected  with  the  publi- 
cation to  support  the  innuendo.  Adams 
v.  Meredew, .  417 

See  Vol  3. 

LIEN. 

See  Solicitor  &  Client. 

1 .  A.  is  employed  for  some  time  by 
Messrs*  B.  as  their  attorney,  and  in 
the  course  of  such  employment  a  con- 
siderable debt  becomes  due  to  him ; 
Messrs.  B.  contract  to  sell  an  estate 
to  C,  who  pays  to  them  a  part  of 
the  purchase  money,  and  A,  is  em- 
ployed in  preparing  the  contract  and 
making  out  the  title.  The  solicitor 
of  C.  prepares  the  draft  of  the  con- 
veyance, which  is  sent  to  A,,  and  ap- 
proved by  him,  on  behalf  of  Messrs. 
/?.,  and  the  engrossment  is  afterwards 
executed  by  Messrs.  B.,  and  deliver- 
ed by  them  to  A.,  for  the  purpose  of 
being  handed  over  to  C  on  payment 
of  the  rcmabider  of  the  purchase  mo- 
ney. Before  tin's  is  done,  Messrs  B. 
become  bankrupts,  and  the  contract 
is  rescinded: — Held,  that  A.  has  no 
lien  on  the  deeds  for  the  debt  due  to 
him  from  Messrs.  B.,  hut  that  C.  is 
entitled  to  have  the  deeds  delivered  to 
him.     Oxenham  v.  Esdailc,         493 

2.  The  rules  with  respect  to  lien 
are  the  same  in  equity  as  at  law.  Ibid, 

LIMITATION,  STATUTE  OF. 

See  Debtor  &  Creditor. 
Statute  of  Limitations. 

LORDS'  ACT. 

Where  a  defendant  has  been  in  cus- 
tody for  a  year,  upon  a  judgment  for 
a  debt  not  exceeding  20/.,  the  Court 
will  discharge  him,  under  the  48  Geo, 
3,  c.  123,  although  he  be  entitled  to 
an  annuity  sufficient  to  satisfy  the 
judgment.     Wood  v.  Kelmerdinc,    1 0 


MEMORANDA. 

See  Promotions. 

MILK. 

See  Modus. 
Tithes,  10. 

MODUS. 

See  Tithes. 

Moduses  of  ltf.  for  every  cow 
calving  and  being  milked  within  the 
year  ending  at  Easter,  in  lieu  of  the 
tithe  of  milk  and  calf  of  every  such 
cow;  of  \d.  for  every  cow  not  calv- 
ing, but  being  milked  within  the  year 
ending  at  Easter,  in  lieu  of  the  tithe 
of  milk  of  such  cow ;  of  4d.  for  every 
colt  foaled;  of  3d  for  every  lamb;  of 
Id.  for  every  sheep  shorn,  in  lieu  of 
the  tithe  of  wool ;  and  of  Id.  for  every 
garden,  in  lieu  of  the  tithes  of  the  pro- 
duce of  such  garden: — Held,  good 
moduses,  but  issues  offered.  Gover- 
nors ofLucton  School  v.  Scarlett,  330 

MONASTERY. 

See  Construction,  4,  6. 
Tithes  {Passim). 

MONEY  HAD  AND  RECEIVED. 

See  Action. 

NEW  TRIAL. 

The  Court  will  not,  where  the  da- 
mages are  below  20/.,  entertain  a  mo- 
tion for  a  new  trial  in  a  Welch  cause, 
upon  the  ground  of  the  verdict  being 
against  the  evidence.  Bevan  v.  Jones, 
Gent.,  one,  &c.  264 

NONSUIT. 

Sec  Judgment. 
Witness. 
The  Court  will  not  permit  a  non- 
suit to  be  entered  upon  a  valid  Itgal 
objection  taken  at   the  trial,  but  not 
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reserved  by  the  Judge  who  tried  the 
cause.     Matthews  v.  Smith,  426 

NOTICE. 
See  Judgment. 

ORDERS,  GENERAL,  329,  492, 
530. 

See  AoT8  for 'Local  Improvements. 

ORDER    FOR    TIME    TO   AN* 

SWER. 

See  Practice  (Equity),  3. 

PARISH. 

See  Vestry. 

PARTIES. 

See  Practice  (Equity),  4. 

PARTNER. 

See  Award,  2. 
Quo  Minus. 
Venire. 

PEAS. 

See  Tithes,  9. 

PENAL  ACTION. 

See  Penalty. 

PENALTY. 

1.  The  Court  will  not  compel  a 
defendant  to  answer  allegations  which 
may  subject  him  to  penalties.  Mac- 
callum  v.  Turton,  183 

2.  This  protection  „  extends  not 
only  to  the  question  which  directly 
may  tend  to  criminate  him,  but  to 
every  link  in   the  chain   of  proof. 

Ibid. 

3.  Where  the  chairman  of  a  joint- 
stock  company,  with  a  knowledge 
that  the  company  had  been  dissolved, 
and  that  the  managing  committee  had 


determined  to  buy  up  the  shares, 
sent  his  shares  into  the  market  and 
sold  them  as  good  and  available 
shares;  the  Court  protected  him 
from  answering  these  allegations,  up- 
on the  ground  that  there  existed  a 
reasonable  probability  that  he  might 
be  indicted  for  the  fraud.  Ibid. 

4.  To  a  bill  filed  against  the  de- 
fendants stating  a  partnership  between 
them  and  the  testator,  as  Notaries, 
and  praying  an  accouut,  &c,  they  an- 
swered, that  the  testator  had  not 
taken  out  his  certificate,  according, 
to  the  statute  39  &  40  Geo.  3,  c.  72, 
s.  7,  and  that,  inasmuch  as  by  the 
statute  1  Geo.  3,  c.  79,  s.  10,  any 
notary  acting  for  a  person  not  quali- 
fied to  act  as  a  notary,  was  liable  to 
be  struck  off  the  roll,  they  ought  not 
to  be  compelled  to  answer  as  to  the 
alleged  partnership ;  this  answer  be- 
ing excepted  to,  the  exceptions  were 
over-ruled  by  Leach,  V.  C.  and  Lord 
Eldon,  C.     Nelme  v.  Newton,      1 86 

PEW. 

See  Chapel. 

PLEA   &   PLEADING   (Equity). 

See  Bankrupt,  4. 
Legacy,  1. 
Solicitor  &  Client,  1, 2. 

1.  The  bare  relation  of  principal 
and  agent  is  not  sufficient  to  entitle 
the  former  to  relief  in  equity,  if  the 
account  can  be  fairly  tried  at  law. 
King  v.  Rossctt,  33 

2.  Where  relief  is  prayed,  and  dis- 
covery as  ancillary  only  to  that  relief, 
if  the  ground  for  the  relief  fails,  the 
discovery  cannot  be  obtained.     Ibid. 

3.  Where  specific  relief  is  prayed, 
the  ground  for  which  fails,  the  plain- 
tiff, under  the  prayer  for  general  re- 
lief, can  have  such  relief  only  as  is 
consistent  with  the  facts  clearly  and 
fully  stated  in  the  bill.  Ibid. 
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PLEA  &  PLEADING,    (Law   & 

Revenue). 

See  Account,  1. 
Action. 
Award,  3,  4. 
Evidence,  1,  4. 
Illegal  Wager,  1. 
Libel. 
Trespass. 

1 .  Where,  to  trespass  quare  clau- 
sum  /regit,  the  defendant  pleaded  a 
custom  applicable  to  all  farms  within 
the  parish,  which  were  not  exempted 
by  special  agreement  or  otherwise, 
and  the  plaintiff  traversed  the  custom 
generally: — Held,  that  it  was  not 
competent  for  the  plaintiff  to  prove 
that  his  particular  farm  was  exempt- 
ed by  special  agreement  or  otherwise. 
The  proper  mode  of  availing  himself 
of  such  a  defence  would  have  been  to 
have  confessed  the  custom,  and 
avoided  it,  by  shewing  that  the  ex- 
ception applied  to  his  farm.  Evans 
v.  Ogilvie,  79 

2.  Trespass  for  breaking  and  en- 
tering the  plaintiffs  ship,  and  seizing 
and  converting  his  goods,  the  defen- 
dant justified  under  a  writ  of  fi  fa., 
to  which  the  plaintiff  replied  de  inju- 
rid  <£c.  absque  residuo  causer,  and  new 
assigned : — Held,  that  it  was  compe- 
tent for  the  Judge  to  leave  it  to  the 
Jury  to  say  whether  the  goods  were 
seized  bond  fide  under  the  execution, 
or  colourably  only,  for  a  collateral 
purpose.     Lucas  v.  Nockclls,      304 

3.  Where  a  plea  refers  expressly 
to  the  exception  of  another  plea,  and 
also  contains  an  averment  of  perform- 
ance of  covenants  in  the  said  deed, 
which  deed  is  set  forth  in  the  plea  re- 
ferred to,  but  not  mentioned  in  the 
exception  to  that  plea,  the  two  pleas 
may  be  taken  together.  Macdougal 
v.  Robertson,  1 1 

POOR. 

See  Charity. 
Vestry. 


PRACTICE  (Equity). 

Sec  Debtor  &  Creditor. 

Demurrer. 

Depositions 

Distringas. 

Evidence,  2. 

Exceptions. 

Indictment. 

Injunction. 

Penalty. 

Re-hearing. 

Tithes,  7. 
1*  Upon  an  application  for  the 
plaintiff  to  amend  his  bill,  without 
prejudice  to  an  injunction  previously 
obtained  on  the  merits,  the  particular 
amendments  must  be  specified.  Bell 
v.  Brockbank,  181 

2.  Where  depositions  were  returned 
on  paper,  the  Court  allowed  them  to 
be  engrossed  on  parchment,  and  the 
engrossment  to  be  filed.  Willis  v. 
Garbutl,  320 

3  .Where  defendants,  having  stood 
out  all  process  of  contempt,  for  want 
of  an  answer,  at  the  return  of  the 
commission  of  rebellion,  entered  an 
appearance  with  a  clerk  in  Court, 
paid  the  costs  of  contempt,  and  ob- 
tained the  usual  order  for  time  to 
answer;  on  an  application  for  an  at- 
tachment against  the  defendants  for 
not  putting  in  their  answers,  the 
Court  held,  that,  according  to  the 
established  practice  of  the  Court,  the 
defendants  were  entitled,  on  paying 
the  costs  of  contempt,  to  appear  and 
take  the  usual  orders  for  time,  in  the 
same  manner  as  if  they  had  not  been 
in  contempt,  but  expressed  its  disap- 
probation of  the  practice.  Hull  v. 
Mac  hay,  472 

4.  Replication  allowed  to  be  with- 
drawn, and  bill  amended  by  striking 
out  the  name  of  a  plaintiff,  and  mak- 
ing him  a  defendant,  and  by  stating 
such  facts  and  circumstances  relating 
to  certain  transactions  between  that 
plaintiff  and  the  defendant,  as  were 
material  to  shew  that  the  other  plain- 
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tiffs  were  not,  and  ought  not  to  be, 
bound  by  the  acts  or  misrepresenta- 
tions of  that  plaintiff,  respecting  the 
property  in  the  pleadings  mentioned, 
or  the  purchase  thereof,  and  as  were 
material  to  shew  that  such  acts  and 
misrepresentations  of  the  said  plain- 
tiff were  evidence  against  the  defen- 
dant :  the  plaintiffs  who  made  the 
application  giving  security  for  costs, 
to  the  satisfaction  of  the  Master,  and 
undertaking  to  amend  within  a  given 
time,  paying  the  costs  of  the  applica- 
tion, the  usual  costs  of  the  amend- 
ments,  and  withdrawing  the  replica- 
tion :  the  extra  costs  of  the  amend- 
ments to  be  costs  in  the  cause.  Small 
v.  Attwood,  512 

5.  Where  the  Court  directed  an 
issue  to  be  tried  at  the  next  assizes, 
and  the  decree  was  not  drawn  up  or 
passed  in  sufficient  time,  the  minutes 
were  varied  by  directing  the  trial  of 
the  issue  at  the  subsequent  assizes. 
Willis  v.  Farrcr,  241 

PRACTICE  (Law  &  Revenue). 
See  Affidavit. 
Attachment. 
Bail. 

Clerk  of  the  Estreats. 
Clerk  of  the  Peace. 
Comptroller  of  the  Pipe. 
Costs. 

Deeds  &  Papers. 
Ejectment. 
Extent,  1. 
Foreign  Apposer. 
Illegal  Wager. 
Inquiry. 
Judgment. 
Jurisdiction. 
Lords'  Act. 
New  Trial. 
Nonsuit. 
Quo  Minus. 

Surveyor  of  the  Green  Wax. 
Venire. 
Venue. 
Witness. 

1.  Where  a  defendant,  arrested  in 


this  country  for  the  same  cause  of 
action  for  which  proceedings  had 
been  instituted  in  the  supreme  Court 
of  New  South  Wales,  applied  to  be 
discharged  from  custody,  on  entering 
a  common  appearance,  and  deposed 
that,  by  the  practice  of  that  court, 
when  process  was  issued,  and  a  non 
est  inventus  returned,  an  attachment 
issued  (which  proceeding  had  been 
adopted  by  the  plaintiffs  against  him 
in  New  South  Wales),  whereupon  the 
defendant's  goods  were  seized,  and 
rendered  to  the  plaintiff  in  execution, 
unless  bail  were  put  in  to  pay  the 
condemnation  money;  and  that  ei- 
ther the  one  or  the  other  must  have 
taken  place  against  him  at  the  suit  of 
the  plaintiffs,  according  to  the  prac* 
tice  of  that  court :  the  Court  refused 
to  discharge  him,  being  of  opiqion 
that  the  affidavit  did  not  shew  clearly 
that  the  plaintiffs  had  the  same  re- 
medy in  the  colony,  which  they  might 
have  in  this  country.  Nay  lor  v. 
Eagar,  90 

2.  Semhle.  Where,  under  process 
from  the  Supreme  Court  of  New  South 
Wales  (established  by  act  4  Geo.  4, 
c.  96)  the  goods  of  a  defendant  are 
attached  and  rendered  to  the  plaintiff 
in  execution,  or  bail  are  put  in  to  pay 
the  condemnation  money,  he  cannot 
be  arrested  for  the  same  cause  of  ac- 
tion in  this  country.  Ibid. 

3.  No  objection  can  be  taken,  aris- 
ing out  of  an  affidavit,  which  is  not 
referred  to  in  the  rule  nisi.         Ibid. 

4.  A  variance  between  the  affida- 
vit of  debt  and  the  cause  of  action  is 
no  ground  for  discharging  the  de- 
fendant out  of  custody  on  entering  a 
common  appearance,  before  the  de- 
claration is  filed.  Ibid. 

5.  Where,  in  a  joint  action,  one 
defendant  is  arrested,  and  there  are 
no  means  of  compelling  the  appear- 
ance of  his  co-defendant,  so  that,  after 
declaration,  he  will  be  entitled  to  a 
supersedeas,  the  Court  will  not  enter- 
tain an  application  for  his  discharge, 
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until  the  declaration  be  filed.  Naylor 
v.  Eagar,  90 

6.  After  a  double  default,  and  pe- 
remptory undertaking  given,  the  Court 
permitted  an  administratis  to  discon- 
tinue an  action, — where  the  declara- 
tion contained  two  sets  of  counts,  the 
one  laying  the  promises  to  the  intes- 
tate, and  the  other  to  the  plaintiff  as 
administratrix, —  upon  the  terms  of 
paying  the  costs  of  the  latter  counts, 
there  appearing  to  be  no  vexation  on 
the  part  of  the  plaintiff.  Blakewey, 
administratrix,  v.  Edwards,  559 

PRESUMPTION. 

See  Tithes. 
Ferry. 

PRINCIPAL  AND  AGENT. 

'  See  Lien. 

Pleading  (Equity),  1. 
Solicitor  &  Client. 

An  auctioneer,  who,  as  agent 
for  the  vendor,  agrees  to  sell  an  es- 
tate upon  the  terms  contained  in  con- 
ditions of  sale,  by  which  the  purcha- 
ser is  to  pay  down  immediately  a 
deposit,  and  the  auction  duty,  and  the 
residue  of  the  purchase  money  upon 
a  day  certain,  on  having  a  good  title, 
and  the  vendor  is  to  prepare  and  de- 
liver to  the  purchaser  an  abstract  of 
title,  is  not,  upon  a  failure  of  the  con- 
tract, in  consequence  of  a  defective 
title,  personally  responsible  for  inter- 
est upon  the  deposit  and  auction- 
duty,  unless  the  money  be  demanded, 
or  notice  be  given  to  him  that  the 
contract  has  been  rescinded.  Gaby 
v.  Driver,  549 

PROCESS. 

See  Practice. 

PRODUCTION  OF  DEEDS  AND 
PAPERS. 

See  Deeds. 


PROMOTIONS,  1,  79,  525. 

PUBLIC  LIBRARIES. 
See  Copyright. 

PUBLICATION. 

See  Evidence. 

QUAKER. 

See  Tithes,  3. 

QUO  MINUS. 

See  Venire. 

Where  a  quo  minus  issues  against 
several  partners  who  are  jointly  liable, 
but  which  cannot  be  served  upon  one 
partner,  who  is  abroad;  if  a  venire 
issue  against  that  partner,  it  may  be 
served  at  the  counting-house  of  the 
partnership;  and,  upon  his  non-ap- 
pearance, a  distringas  may  be  exe  * 
cuted  there.     Petty  v.  Smith,       1 1 1 

RECOGNIZANCE. 
See  Bail. 

RECORD. 

See  Indictment. 

RECTOR. 

See  Construction,  4. 
Tithes  {Passim). 

RE-HEARING. 

See  Practice  (Equity). 

New  evidence  admitted  on  a  re- 
hearing, and  a  petition  of  re-hear- 
ing permitted  to  be  amended,  to  state 
the  discovery  of  such  new  evidence. 
FVyldv.  Ward,  381 

REPLICATION. 

See  Practice  (Equity),  4. 

RULES  OF  COURT. 
See  Orders. 


SOLICITOR  AND  CLIENT. 


STAT.  OF  LIMITATIONS.  645 


SELECT  VESTRY. 
See  Vestby. 

SHERIFF. 

See  Bankrupt,  2. 
Escape. 

SHIP. 

See  Action,  1 . 

SOLICITOR  AND  CLIENT. 
See  Lien. 

1.  On  a  bill  filed  to  set  aside  the 
sale  of  an  estate,  on  the  ground  of 
fraud  practised  by  the  defendant  on 
the  plaintiff;  the  plaintiff  is  not  at 
liberty  to  give  evidence  of  the  de- 
fendant's having  stood  in  the  relation 
of  his  attorney  at  the  time  of  the  sale, 
with  a  view  of  raising  an  inference 
that  he  had  acted  fraudulently  by 
taking  advantage  of  that  character; 
the  fact  of  his  having  been  such  an 
attorney  not  being  stated  or  put  in 
issue  by  the  bill.  Williams  v.  Llew- 
ellyn, 68 

2.  A  solicitor  has  a  lien  for  his 
costs  on  a  fund  in  Court,  produced 
by  his  exertions;  and  therefore, 
where,  on  a  bill  for  discovery  in  aid 
of  a  defence  at  law,  an  injunction  was 
granted,  on  terms,  one  of  which  was, 
the  payment  of  money  into  Court, 
and  an  answer  was  afterwards  filed, 
and  the  action  at  law  being  subse- 
quently tried,  a  verdict  was  found  for 
the  defendant:  it  was  held,  that  the 
solicitor  for  the  defendant  in  equity 
had  a  lien  on  the  fund  for  the  costs 
of  the  discovery.  But,  where  the  so- 
licitor putting  in  the  answer  was  re- 
moved, and  his  demand  paid,  and 
another  solicitor  employed,  it  was 
considered  that  the  fund  was  exone- 
rated to  that  extent,  and  that  the 
latter  solicitor  had  not  any  lien  for 
the  costs  of  the  former  solicitor, 
though  paid  by  him.  Irving  and 
others  v.  Viane,  70 


3.  Where  Z?.,  being  desirous  of 
raising  a  sum  of  money  upon  mort- 
gage, employed  an  attorney  for  the 
purpose,  who  applied  to  A.,  an  attor- 
ney, telling  him,  at  the  same  time, 
the  name  of  his  principal,  and  A. 
agreed  to  advance  the  money  on  be- 
half of  a  client,  but  ultimately  the 
negotiation  failed,  from  a  defect,  of 
title : — Held,  that  A.  could  noimmm* 
tain  an  action  against  B.  for  his.feefe, 
although  it  was  proved  to  be  the 
practice  for  the  proposed  borrower  to 
pay  the  expenses  of  the  proposed 
lender;  the  course  being  for  the  attor- 
ney of  the  latter  to  send  his  bill  to 
the  attorney  of  the  former,  who,  if 
the  bill  were  reasonable,  recommend- 
ed his  client  to  pay  it.  Rigky,  Gent, 
v.  Day  kin,  $3 

SPECIAL  JUSTIFICATION. 

See  Evidence,  4. 

SPECIFIC  PERFORMANCE. 

See  Lessor  and  Lessee,  2. 

In  decreeing  a  specific  perform- 
ance, a  Court  of  equity  exercises  a 
discretion,  and  will  not  exert  its  au- 
thority for  that  purpose,  if,  by  so 
doing,  injustice  will  be  done.  Powell 
and  others,  Assignees  of  Lloyd,  v. 
Lloyd,  372 

STAMP  ACT. 
See  Evidence,  3. 

STATUTE. 
See  Construction,  2,  3. 
Inclosurb. 

STATUTE  OF  LIMITATIONS. 
See  Debtor  and  Creditor. 

A.  having  employed  B.  as  his  soli- 
citor and  agent  for  some  years,  on  the 
23d  April,  1813,  writes  to  him  a  let- 
ter, in  these  words: — u  I  have  for  a 
length  of  time  been  in  expectation  of 
receiving  the  account  of  whatever  I 
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may  stand  indebted  to  you,  let  me  a- 
gain  request  you  will  oblige  me  with 
tt,  thai  every  thing  may  be  settled." 
A.  died  on  the  27th  August,  1814, 
baring  made  his  will,  by  which  he  de- 
vised his  real  and  personal  estates,  in 
trust  for  sale,  and  directed  his  trus- 
tees to  stand  possessed  of  the  monies 
to  arise  by  the  sale  thereof,  after  pay- 
ing his  debts,  and  the  charges  and 
expenses  attending  his  will,  upon  the 
trusts  therein  mentioned.  B.f  shortly 
after  A.'s  death,  delivered  his  bill,  die 
last  item  of  which  was  on  the  1 9th 
August,  1808,  and  on  the  18th  No- 
vember, 1820,  he  files  his  bill  on  be- 
half of  himself  and  the  other  creditors 
of  the  testator.  The  Court  held,  that 
the  debt  was  taken  out  of  the  statute 
of  limitations  by  the  testator's  letter 
of  the  23d  April,  1 8 1 3,  and  was  con- 
tinued to  be  kept  out  of  that  statute 
by  the  devise  in  the  testator's  will; 
and  decreed  for  the  plaintiff  accord- 
ingly- but,  in  consequence  of  his 
laches  and  some  misconduct,  without 
costs.     Rendell  v.  Carpenter,      484 

SUBMISSION. 

See  Award,  3,  4. 

SUMMONS  TO  STAY  PRO- 
CEEDINGS. 

See  Costs,  1 . 

SUPERSEDEAS. 
See  Practice  (Law  &  Revenue),  5. 

SURRENDER. 
See  Lessor  &  Lessee. 

SURVEYOR  OF  THE  GREEN 
WAX  (DUTIES  OF),  564. 

TAKING  MONEY  OUT  OF 
COURT. 

See  Costs,  1 . 


TERRIER. 
See  Tithes. 

TITHES. 

See  Construction,  4. 
Customary  Payment. 
Inclosure. 
Modus. 
Practice  (Equity),  5. 

1  .Where  a  township  mod  us  of  5/.  3*. 
lOirf.  was  pleaded,  as  covering  all  the 
lands  in  a  particular  township,  in  lieu 
of  predial  tithes,  and  it  appeared  from 
the  evidence,  that,  for  a  great  many 
years,  several  small  sums,  amounting 
to  about  the  sum  pleaded,  had  been 
paid  by  the  inhabitants  severally,  and 
not  collectively,  to  the  rector : — The 
Court  held,  that,  though  some  of  the 
payments  might  be  good  moduses  ot 
prescriptive  payments  for  their  re- 
spective farms ;  yet  that  they  could 
not  together  make  a  good  township 
modus.  Jackson  and  another  v.  Ben- 
son, 45 

2.  To  render  a  township  modus 
good,  it  ought  to  be  payable  by  each 
and  every  of  the  inhabitants,  and  ought 
not  to   be   collected  by  the  rector. 

Ibid. 

3.  Where  it  appears  in  evidence 
that  Quakers  have  been  convicted  for 
non-payment  of  their  tithes,  or  pre- 
scriptive payments,  it  is  strong  evi- 
dence that  a  township  modus  in  re- 
spect of  those  tithes  does  not  exist. 

Ibid. 

4.  It  is  no  objection  to  the  testi- 
mony of  a  witness,  in  a  suit  for  predial 
tithes,  that,  from  his  description  in  the 
deposition,  he  appears  to  reside  in  the 
township  where  the  tithes  arise,  un- 
less it  appear  that  he  is  also  an  owner 
or  occupier  of  lands,  producing  predial 
tithes,  and  so  interested  in  supporting 
the  modus.  But  it  seems  to  be  other- 
wise, where  the  modus  is  for  all  tithes 
generally,  in  which  case  the  modus 
for  the  great  tithes  may,  possibly,  be 
a  discharge  for  the  small  tithes.  Ibid. 
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5.  On  a  vicar's  bill  for  tithe  of 
agistment,  no  endowment  being  ex- 
tant, the  plaintiff  produced  a  series  of 
terriers,  commencing  from  the  year 
1685,  describing  the  several  rights  of 
the  rector  and  vicar,  and  enumerating, 
among  the  rights  of  the  former,  a  sum 
of  1/.  17*.  9c/.  in  lieu  of  tithe-hay: 
and  among  the  rights  of  the  vicar, 
"  tithe-calf,  and  all  small  and  petty 
tithes."  On  the  part  of  the  defendants, 
a  number  of  terriers  were  also  produc- 
ed, commencing  from  1 749,  conflicting 
with  those  produced  by  the  vicar  in 
some  respects,  but  all  containing  the 
1/.  17*.  9d.  as  payable  to  the  rector 
in  lieu  of  tithe-hay,  but  with  the  ad- 
dition, "and  grassing:1*  the  defend- 
ants also  produced  accounts  of  the 
rector's  agents,  containing  entries  of 
the  payment  as  for  tithe  of  hay  and 
grassing,  and  gave  evidence  of  the 
general  reputation,  that  the  sum  was 
payable  for  both.  There  was  no 
evidence  of  perception  of  the  tithe  of 
agistment  by  either  rector  or  vicar. 
The  Court  declined  to  decree  for  the 
vicar,  but  offered  him  an  issue.  Willis 
v.  Farter  and  others,  217 

6.  In  a  suit  by  the  vicar,  where  the 
endowment  is  lost,  and  it  appears  from 
the  evidence,  that  the  rector  has  not 
received  any  small  tithes,  but  that  the 
vicar  has  received  all  the  small  tithes 
which  have  been  rendered,  the  Court 
infers,  in  favour  of  the  vicar,  that  the 
endowment  conferred  upon  him,  by 
a  general  expression,  all  small  tithes 
whatsoever,  carrying,  not  only  such 
small  tithes  as  were  then,  actually  re- 
ceived, but  such  as  were  at  that  time 
neglected,  or  came  afterwards  into 
existence  by  the  improvements  in  hus- 
bandry. But  where  the  vicar  never 
has  received  or  been  entitled  to  re- 
ceive the  whole  of  the  small  tithes, 
then  it  cannot  be  so  readily  presumed 
that  the  endowment  contained  a  gift 
to  him  in  those  general  terms.    Ibid. 

7.  Semble: — That,  where  a  bill  is 


filed  for  tithes  in  kind,  and  the  de- 
fendants do  not  admit  the  title  of  the 
plaintiffs,  but  set  up  moduses  to  be 
payable  in  lieu  of  the  tithes  to  the 
person  entitled  to  the  tithes,  and  the 
Court,  on  the  hearing,  considers  the 
plaintiffs'  title  made  out,  but  directs 
issues  to  try  the  moduses,  and  the 
plaintiffs  decline  to  try  those  issues, 
the  Court  will  not  direct  an  account 
of  what  is  due  in  respect  of  the  mo- 
duses, with  costs  as  against  the  de- 
fendants. Governors  of  Lucton  School 
v.  Scarlett,  370 

8.  By  letters  patent,  19  Jac.  I,  a 
rectory,  with  the  appurtenances,  was 
granted  to  the  Dean  and  Chapter  of 
York,  and  their   successors,  for  the 
support  and  maintenance  of  a  gram* 
mar-school.      In  1712,  an  arrange- 
ment was  entered  into  between  the 
Dean  and  Chapter,  and  their  lessee 
of  the  rectory,  and  the  lord  of  the 
manor  of  a  district  within  the  rectory, 
to  take  a  perpetual  composition  in 
lieu  of  the  tithes  of  that  district,  and 
such   arrangement  was  carried  into 
effect  by  deeds  of  covenant,  executed 
by  the  Dean  and  Chapter  and  their 
lessee,  and  the  lord  of  the  manor,  and 
the  latter  granted  a  perpetual  rent 
charge  to  the  amount  of  the  composi- 
tion out  of  his  estates.     This  compo- 
sition or  rent  continued  to  be  received 
by  the  lessees  of  the  Dean  and  Chap- 
ter for  upwards  of  a  century,  when 
the  Dean  and  Chapter  (the  rectory 
being  then  in  their  own  hands)  re- 
fused any  longer  to  receive  it,  and 
filed  their  bill  for  tithes.    The  Court 
held  that  the  deed  of  covenant  of 
1712,  was  void  under  the  disabling 
statute,  and  that   the  covenant  was 
not  binding  on  the  Dean  and  Chap- 
ter, and  that  they  were  entitled  to  the 
tithes.      Dean  and  Chapter  of  St- 
Peter,  York,  and  Others,  v.  Middle- 
borough  and  Others,  196 
9.  Where   peas  grown  in  fields, 
but  gathered  green,  were  gathered  by 
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women  and  children  in  small  baskets 
or  aprons,  and  from  those  emptied 
into  sacks,  each  sack  being  computed 
and  intended  to  contain  three  bushels ; 
and  when  the  sacks  amounted  in  num- 
ber to  ten,  one  sack  was  set  out  for 
the  tithe;  and  when  there  were  not 
ten,  each  sack  was  calculated  to  con- 
tain three*buthels,  and  upon  that  pre- 
sumption a  tenth  of  the  whole  was 
measured  out  and  tendered  for  the 
tithe;  and,  if  there  were  a  surplus 
over  ten  sacks,  the  surplus  was  mea- 
sured in  the  same  manner: — Held, 
that  this  was  a  good  mode  of  setting 
out  the  tithe,  though  it  was  objected 
by  the  vicar,  that  the  peas  ought  not 
to  be  put  into  sacks  till  the  evening, 
and  he  had  seen  the  whole  measured, 
and  by  that  means  knew  that  he  had 
the  actual  tenth ;  it  being,  however, 
shewn  in  evidence,  that  it  was  the 
usual  mode  of  tithing  in  the  neigh* 
bourhood,  and  that  any  other  mode 
would  greatly  injure  the  peas,  as  ex- 
posure to  sun  and  air  for  any  time 
after  they  were  gathered,  would  de- 
stroy their  bloom  and  diminish  their 
value  in  the  market ;  and  it  being  also 
shewn  in  evidence  that  the  sack  was 
a  measure  of  three  bushels,  and  that 
the  occupier  gave  the  vicar  his  choice 
of  sacks,  and  did  not  insist  upon  his 
accepting  the  sack  without  giving  him 
an  opportunity  of  seeing  and  mea- 
suring the  contents  of  any  of  the 
sacks  he  chose.  Fanshawe  v.  Brit- 
tain,  575 

10.  The  incumbent  is  entitled  to  the 
milk  of  the  tenth  day,  morning  and 
evening,  and  not  to  the  tenth  meal; 
and  the  milk  of  the  whole  herd  of 
cows  must  be  rendered  on  one  and 
the  same  day.  Ibid. 

11.  The  tithe  of  lambs  is  due  when 
the  animals  are  dropped,  but  payable 
when  they  are  able  to  live  without 
their  dams:  and,  therefore,  where 
the  occupier  removed  lambs  out  of 
the  parish    immediately  after    they 


were  dropped: — Held,  that  he  was 
liable  to  pay  for  the  value  when  fit  to 
be  weaned.  Ibid. 

1 2.  It  is  easy  to  state  the  principle 
on  which  the  tithe  of  vegetables  in  a 
garden,  gathered  for  the  consumption 
of  a  family,  is  to  be  rendered,  but 
very  difficult  to  imagine  in  what  man- 
ner the  principle  is  to  be  applied  in 
practice;  and  therefore  requires  a 
mutual  spirit  of  accommodation  on 
the  part  of  the  vicar  and  the  occupier. 

Ibid. 

13.  Issue  directed  to  try  a  modus  of 
37/.  a  year,  payable  half-yearly,  al- 
leged to  be  payable  in  lieu  and  satis- 
faction of  all  the  vicarial  tithes  of 
certain  farms  constituting  a  particu- 
lar hamlet  within  the  parish,  notwith- 
standing the  presumptive  rankness  of 
the  modus,  and  though  it  appeared 
from  ancient  documents  that  the  whole 
value  of  the  lands  in  the  parish,  at  a 
date  long  subsequent  to  the  time  of 
legal  memory,  were  of  less  annual 
value  than  the  sum  pleaded  as  a  mo- 
dus, and  notwithstanding  there  was 
no  evidence  of  any  payment  of  tithes : 
the  validity  of  the  ancient  documents, 
and  their  application  to  the  subject, 
being  however  questioned,  and  a  great 
deal  of  parol  testimony  being  adduced 
in  support  of  the  modus,  uncontra- 
dicted by  any  parol  evidence  to  the 
contrary.  Strong  v.  Denchfield  and 
others,  59  i 

TRESPASS. 

See  Action. 
Chapel. 
Costs. 

Lessor  and  Lessee. 
Pleading(Law&  Revenue),  1,2. 

TROVER. 

See  Bankrupt,  2. 

VARIANCE. 

See  Practice  (Law  &  Revenue),  4. 


VESTRY. 


WITNESS. 
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VEGETABLES. 
See  Tithes,  1 2. 

VENDITIONI  EXPONAS. 
See  Extent. 

VENDOR  AND  VENDEE. 

See  Affidavit  (to  hold  to  bail.) 
Principal  and  Agent. 

VENIRE. 

1 .  A  venire  issued  against  one  of  se- 
veral partners,  who  is  abroad,  for  a 
separate  debt,  cannot  be  served  at 
the  counting-house  of  the  partner- 
ship.     Petty  and  another  v.  Smith, 

111 

2.  Where  the  plaintiff  elects  to 
proceed  by  venire  and  distringas, 
according  to  the  ancient  practice  of 
this  Court,  a  personal  service  of  the 
venire  is  not  requisite.  Kemp  v. 
Sumner,  405 

VENUE. 

The  Court  will  not  change  the 
venue  in  an  action  for  a  libel,  unless 
upon  special  grounds.  Camming, 
Clerk,  v.  Nay  lor,  110 

VERDICT. 

See  Illegal  Wager,  2. 
Libel,  2. 
New  Trial. 

VESTRV. 

The  consent  of  a  select  vestry  for 


the  care  and  management  of  the  con* 
cerns  of  the  poor,  constituted  and 
established  according  to  the  provisions 
of  the  statute  59  Geo.  3,  c.  12,  is  suf- 
ficient to  render  valid  a  contract  un- 
der the  statute  9  Geo.  1,  c.  7,  8.  4, 
for  the  lodging,  keeping,  and  main- 
taining the  poor  of  a  parish.  Clarke 
and  others  v.  King,  525 

VICAR. 

See  Tithes,  (Passim). 

WAGER. 
Sec  Illegal  Wager. 

WALES. 

See  Jurisdiction. 
New  Trial. 

WILL. 

See  Construction. 
Devise. 

WITNESS. 

See  Evidence,  (Passim). 

Where  a  witness  is  entitled  to  a 
distributive  share  of  an  intestate's 
estate,  a  release  to  the  administrator 
of  the  intestate,  of  all  demands,  &c, 
from  the  beginning  of  the  world  tip  to 
the  time  of  executing  the  release,  will 
not  render  him  a  competent  witness 
in  an  action  at  the  suit  of  the  admin- 
istrator against  a  debtor  of  the  intes- 
tate.    Matthews  v.  Smith,  426 


END  OF  VOL.  II. 


LONDON: 
\v    M'DOWALL,  PRINTER,  PKM IH5R TON- HO \Y, 
COUGH-SQUARE. 


LONDON: 

W    M'DOWALL,  PRINTER,  PEMIlEllTON-IiOW, 
COUGH-SQUARE. 


*    »* 


%s 


•Hi  • 


fa(U»n,l 


t^lAy 


*.  „* 


# 


h  V 


«*■ 


